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PREFACE. 

I 

Thb  following  twelve  Lectures  are  the  Tagore  Lectures  for  1887.  In 
tODsequence  of  my  having  to  be  absent  in  England  for  some  time  last 
fear  they  have  been  somewhat  delayed  in  publication.  I  have,  however, 
laken  advantage  of  the  delay  to  incorporate  the  important  alterations 
tiiade  in  the  law  by  Acts  YI  and  YII  of  1889,  and  also  a  number  of  cases 
decided  since  the  Lectures  were  delivered  in  the  hope  that  this  may  mate- 
rially add  to  the  usefulness  of  the  book.  In  other  respects  the  Lectures  are 
published  as  they  were  actually  delivered.  The  references  to  "  Intestate 
ind  Testamentary  Succession  in  India  "  are  to  a  book  published  by  me 
under  that  title  in  1882. 

G.  S.  H. 

Calcutta,  July,  1889. 
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ADDENDA  AND  CORIGENDA. 

PB^e     35  line      3    /or  "  Bnrmeese  "  read  "  BmrmeBe.'' 
„        6    for  "by"  read  "to." 
„        5     delete  comma  after  "  seeing." 
97  note  (4)    add  Eorendranarain  Acharji,  v.  Ghandrdkania  Lahiri,  I.  L.  R.  16  Cal.  19- 
lOO     „       (3)  for  "OoosBwell"  read  "Creaawell." 
107  line     25  for  "6"  (reference  to  footnote)  r«a<i  "4." 
119      „       31   for  "23"  read  "7." 
158  note  (3)    delete  **  Supra  p," 
20X     „      (7)   2nd  line  for  "  Aet "  read  "  Act." 
210  1ixie    28   for  "90"  read  "98." 
214     „       16  for  "WiUsAot"  read  "  Hindu  Wills  Act." 
807  note  (6)  for  " SaH"  read  '' Dasi*' 

338  note  (1)  for  Act  XXXIV  of  1838  read^ "  Act  XXXIV  of  1868." 
370     „       (3)    after  note,  add^  "  See  Act  VI  of  1889,  a.  19." 
373     „       (7J   for  "  Indian  Suooeaaion  Act  a.  275 "   read  "  Indian  Succesflion  Act, 

a.  276  J  Act  V  of  1881,  a.  97." 
B7^     „        (8)   for  "  a.  276 "  read  "  s.  278." 
333      „      (11)  for  "  A4t  V  "  read  "  Act  V." 


CONTENTS. 


LECTUEE  I. 

Introductory.  Page 

Eftrly  history  of  wills — Boman  wills — Testamentary  SncceBsion  in  Encrland— Laws  as  to 
wills  in  India — Mahomedan  Law — Practice  of  making  wills  among  Hindas — Validity 
of  wills,  when  established  in  Bengal — in  Bombay — in  Madras — in  N.  W.  Provinces — in 
Pnnjab  and  Ondh — Will  of  Bnrmans— Regulations  affecting  wills  in  Bengal — in 
Madras — ^in  Bombay— Act  XXV  of  1838— Indian  Succession  Act,  1865— Wills  of  Sikhs, 
Jains,  Outch  Memons  and  Buddhists — Applicability  of  Indian  Succession  Act— Native 
Christians — Hindu  Wills  Act,  1870 — Probate  and  Administration  Act,  1881 — Classes 
of  wills  in  India — Wills  of  Hindus  to  whom  Hindu  Wills  Act  does  not  apply — Wills  in 
favoor  of  females...  ...  ...  ...  ...  ...  >••       1 


LECTURE  II. 

Bistort  of  the  Hindu  Will. 

Testamentary  Power  among  Hindus — Growth  and  Early  History  of  Hindu  wills— Quasi 
testamentary  character  of  the  faculty  of  adoption — Example  of  Englishmen  making 
wills  among  Hindus — InOuence  of  Brahmins — Jurisdiction  of  Supreme  Court  as  to 
probate  of  Hindu  wills— Early  practice  of  the  Courts  as  to  probate — Bibeo  Muttra's 
case — Influence  of  English  Courts  and  lawyers — Example  of  Mahomedan  Testators 
among  Hindus- Hindu  wills,  whether  of  foreign  origin — Earliest  existing  Hindu 
will — Earliest  reported  Cases  as  to  Hindu  wills — Nndiya  Rajah's  case — Establish- 
ment of  validity  of  Hindu  wills  in  Bengal — Early  recognition  of  Hindu  Wills  by 
Legislature— Establishment  of  validity  of  Hindu  wills  in  Madras— Early  recog- 
nition of  Hindu  wills  by  Legislature  in  Madras — Establishment  of  validity  of  Hindu 
wills  in  Bombay — Declaration  of  Judicial  Committee  of  Privy  Council  as  to  general 
Tecognition  of  testamentary  power  among  Hindus  ...  •••  •••     ^^ 


LECTURE  III. 

Testamentary  Power  Among  Hindus. 

Extent  of  testamentary  power — Property  which  may  be  devised  in  Bengal— in  Madras — 
nnder  Mitakshara — Course  of  decisions  on  the  subject  in  Madras — Bombay  decisions 
—Testamentary  powers  of  females — Stridhan — Statutory  powers  of  devise — Rights  of 
son  in  womb — Result  of  cases  as  to  property  which  may  be  devised — Limits  of  testa- 
mentary power  of  Hindus— History  of  cases  on  the  subject.  Whether  regulated  by 
policy  of  law — Limited  only  by  Hindu^Law — Ooherdhan  Bysack  v.  Shainchand  By  sack — 
Law  of  wills  virtually  law  of  succession — Executory  bequests — Tagore  v.  Tagore — Ques- 
tions raised  in  that  case — Decision  upon  the  questions  raised — Estates  which  may  bo 
create— Estates  tail — Persons  capable  of  taking  under  a  devise— Importance  of 
Tagore  case — Recognition  of  trusts  by  Hindu  law— Perpetuities— Exception  to  rule 
as  to  perpetuities — Gifts  in  favour  of  idols  and  religious  endowments — Colourable 
dedications  in  favour  of  idols — Trusts  in  favonr  of  idols — Trusts  for  maintenance — 
Trosts  for  accumulation  -  Repugnant  conditions — Restraint  on  alienation — Devise  to 
persons  unborn— Wills  of  Hindu  females — Testamentary  power  of  Hindu  widow  over 
aoenxnulations  of  husband's  estate — Hindu  law,  no  formalities  required  under — Minor 
incapable  of  making  will— Nuncupative  wills  under  Hindu  law — Signature  or  attesta- 
tion not  necessary  under  Hindu  law — Revocation  under  Hindu  law — Principles  of 
constraction  applied  to  Hindu  wills — Powers  of  executors  under  Hindu  law  ...     30 


VIU  CONTENTS. 

LECTURE  ly.  • 

Indian  Succession  Act — Gbneba.l  Chasactbbistics  of  Wills.  ?ka 

Indian  SneooBsion  Act,  1866— "Will"  and  "Codicil"  how  defined  in  that  Aot—Fonn  of 
will  immaterial — Requisites  of  valid  will — Aniinu%  testandi — Will  necessarily  revocable 
— Document  partly  testamentary — Conditional  wills — Joint  wills — Mutaal  wills- 
Instructions  for  will  when  treated  as  will — Incorporation  of  Documents  in  ozistenoe 
at  date  of  will  by  reference — Admissiblity  of  evidence  to  show  what  papers  constitate 
will—  Incorporation  of  documents  in  ezisience  at  date  of  codicil — Testator  cannot  by 
will  reserve  power  to  dispose  of  property  by  subsequent  unattested  paper — Admission 
of  papers  to  probate — Secret  trusts — Language  of  will — Technical  expressions  not 
necessary — Testamentary  Capacity — Minors  and  Insane  persons  fticapable  of  making 
wills — Lucid  intervals — Onus  in  case  of  alleged  incapacity — Delusions — Minority — 
Testamentary  gpiardians — Married  women — Hindu  females— -Capacity  of  Deaf,  Dumb 
and  Blind  persons — Incapacity  arising  from  old  age — Sound  disposing  mind,  what  is — 
Incapacity  caused  by  drunkenness  or  illness^ Wills  obtained  by  fraud,  coercion  or 
importunity — Undue  influence — Words  or  clauses  introduced  by  mistake  or  accident .  61 


LECTURE  V. 

ExBcuTioN,  Revocation,  Alteration,  and  Revival  op  Wills. 

Rules  as  to  Execution  of  wills — Signature — Attestation — Mark — Stamped  name — Position 
of  testator's  signature — Signing  by  initials — Attesting  witnesses,  whether  competent  • 
to  sign  by  affixing  mark  or  seal — Attesting  witnesses  must  sign  in  presence  of  t^tator 
— "  Presence  of  the  testator  "t- Presumption  where  witnesses  have  no  recollection  of 
attesting  testator's  signature — What  is  sufficient  acknowledgment — Importance  of 
attestation  clause  —Effect  of  gifts  to  attesting  witnesses,  or  their  husbands  or  wives- 
Gifts  to  trustee  as  such,  where  wife  attests  will — Acceleration  of  interests  after  gift 
by  reason  of  legatee  being  attesting  witness — Witness  not  disqualified  to  prove  will 
by  interest,  or  by  being  executor — Privileged  wills — Rules  as  to  privileged  wills— 
Persons  included  in  tenns  *'  Soldier  "  and  "  Mariner  or  seaman" — Nuncupative  wills 
by  privileged  persons — "  Being  at  sea  " — Minority  in  case  of  privileged  wills— Be- 
vooatiou  of  wills — Wills  when  revoked  by  marriage — Power  of  appointment— Wills  of 
Hindus  not  revoked  by  marriage — Wills  how  revoked — Revocation  by  "  other  will  or 
codicil " — by  cemcellation  or  obliteration — Doctrine  of  dopendent  relative  revocation- 
Presumption  of  revocation — General  revocatory  clause — Prior  codicil,  whether  revoked 
by  codicil  revoking  will — Revocation  by  burning,  &c.,  or  "otherwise  destroying'*— 
Lost  Wills,  Presumptions  as  to — Proof  of  contents  of  lost  vrills — Destruction  of  wUI  bj 
a  tliird  person — Revocation  of  will  made  for  valuable  consideration — Alterations  in 
wills— Obliterations — Interlineations— Erasures — General  presumptions  as  to  altera' 
tions — Wills  containing  blanks — Revocation  of  privileged  wills — Revival  of  wills— 
Extent  of  revival  of  will  or  codicil  partly  revoked  and  afterwards  wholly  revoked— 
Wills  cannot  be  revived  by  implication— Intention  to  revive — Evidence  of  re-execution 
of  revoked  will— Re-publication  of  revoked  will      ...  ...  ...  ...  ^ 


LECTURE  VI. 

Indian  Succession  Act — Constbuction  of  Wills. 

Will  defined — Intention  of  testator  to  be  gathered  from  will — Court  cannot  make  new  will 
for  testator — Words  introduced  into  wills  by  mistake,  &o. — Words  of  art  and  Ic^l 
phrases — "  Heirs  of  body  " — "  All  the  rest " — Construction  of  words  to  which  law  has 
attached  particular  meaning — Canons  of  construction  in  England — Inquiries  to  de- 
termine questions  as  to  object  or  subject  of  will — Admissibility  of  evidence  where 
description  does  not  accurately  apply — Where  particular  description  applies  to  known 
object — Persons  answering  description  will  not  take,  if  not  known  to  testator — Am- 
biguity as  to  objects — Nicknames— Blanks — Equivocation — Two  persons  answering 
same  description — Evidence  where  meaning  is  doubtful — Where  no  one  answers 
description  fully — Evidence  of  what  is  parcel  or  not  parcel — Falsa  deti^onstratio  non 
nocet — Failure  of  bequest  where  no  property  answer  description — Part  of  description 
when  rejected — Misnomer— Misdescription  of  object — Bequest  to  certain  number  of 
children  where  there  are  others — Gift  to  reputed  wife,  us  wife  of  A — Gifts  to  ohil- 


CONTENTS.  IX 


Page 


dren''— "my  wifo"— Wifeof  A— "husband  of  A"— "eldest  son"—"  Cousin"— Words 
omitted  when  supplied  from  context — Transposition  and  change  of  words— Correc- 
tion of  clerical  errors — Latent  ambiguity — Effect  of  blanks — Meaning  of  clause  to  be 
collected  from  entire  will — Codicil  is  part  of  will — Words  when  taken  in  restricted 
sense — Gifts  of  residue — "  Et  cetera  *' — Words  when  taken  in  extended  sense  — "  Effects" 
"  worldly  goods"  etc. — Interpretation  of  clause  open  to  two  constructions — No  part  of 
will  to  be  rejected — Rejection  of  words — Interpretation  of  words  repeated  in  different 
parts  of  will — Intention  to  be  effectuated  as  far  as  possible — Inconsistent  clauses-r 
Uncertainty — Will  speaks  from  testator's  death — Interpretation  of  word  "now*'— 
Powers  of  appointment  how  executed — Implied  gift  in  default  of  appointment — Im- 
plied gift  arising  from  power— Bequests  without  words  of  limitation  under  Hindu 
law— Bequests  to  objects  under  description  of  relationship  or  membership  of  class — 
Bequests  to  "heirs,"  "relations,"  "family,"  &c. — to  "representatives,"  "legal  re- 
presentatives," Ac.  ...  ...  ...  ...  ...  ,„  129 


LECTURE  VII. 

Indian  Succession  Act — Construction  of  Wills — Continued. 

Alternative  bequests — Bequests  to  "  children,"  "  issue  '*  Ac. — Relationship  imports  legiti- 
macy— Presumption  of  legitimacy — Bequests  to  future  illegitimate  children — Reputa- 
tion of  legitimacy — Construction  of  "  children,"  "  grandchildren,"  "  nephews," 
"cousins"  Ac. — Rules  as  to  half  blood — Cumulative  bequests — Substitutional  bequests 
—Rule  against  double  bequests— Residuary  bequests — Lapse  in  case  of  contingent 
beqnests — Survivorship — Prevention  of  lapse  in  case  of  bequests  to  children  &c. — 
Lapse  where  lapsed  share  goes  undisposed  of — Gifts  to  class  under  general  description 
—Survivorship  in  case  of  gifts  to  described  class — Bequests  to  a  person  by  particular 
description  not  in  existence  at  testator's  death — Bequests  to  a  person  not  in  existence 
at  testator's  death  subject  to  prior  bequest — Rule  against  perpetuities  in  India — in 
England — Principle  in  deciding  questions  of  remoteness— Bequests  to  idols  under 
Hindu  law — Bequests  to  class  in  respect  to  some  of  whom  it  is  inoperative — Leake  v. 
JU^nson — Rules  as  to  remoteness  in  England — Effect  of  gifts  over  before  time  of 
vesting- Gifts  vested  subject  to  being  divested — Bequests  to  take  effect  in  failure  of 
prior  bequests — Effects  of  directions  as  to  accumulation — Accumulations  under  Hindu 
Law— Bequests  to  religious  and  charitable  uses — Doctrine  of  Gy  pres — Superstitious 
***^s  ...  ,,,  ...  ,,,  ,,,  ,,,  ,,,  ,,,    Lfij 


LECTURE  VIII. 
VBgTiNo  OF  Legacies — Conditional  Bequksts — Bequests  with  Directions  as  to 

ENJOYMENT   OF   WITH    BUBDENS — BeQUESTS   TO    EXECUTOBS. 

Knles  in  England  as  to  vesting — Vesting  of  legacies  in  general  terms — Bequests  vested  in 
interest — Contingent  -  Conditional — or  subject  to  be  divested — Vesting,  where  pay- 
ment or  possession  is  postponed — Gift  over  divesting  legacy  need  not  be  indefeasible 
— "  Vested  '*  "  Payable  " — "  Due  and  payable," — Acceleration,  on  life  interest  becom- 
ing void— Contingent  bequests — Cases  where  gift  of  interest  is  not  sufl5cient  to  vest 
contingent  bequests — Discretion  to  apply  whole  or  part  of  interest — Distinction  be- 
tween contingent  bequests  and  bequests  vested  in  interest  subject  to  being  divested — 
Words  indicating  conditions  or  contingencies — Right  to  income  before  happening  of 
contingency — Gifts  to  a  class  on  happening  of  contingency— Gifts  to  a  contingent 
class — Gift  to  a  class  who  attain  twenty-one — Gift  to  a  class  at  twenty-one — Contin- 
gency of  attaining  twenty-one  not  imported  into  gift  to  single  child — Vesting  not 
postponed  by  direction  as  to  payment,  if  there  is  a  clear  gift — Vesting,  where  legacy 
IB  contingent  upon  a  specified  uncertain  event — Bequest  contingent  upon  specified  un- 
certain event,  no  time  being  mentioned  for  its  occurrence — Words  referring  to  death 
coupled  with  contingency — Death  of  object  of  prior  gift  in  testator's  lifetime— Gift  to 
*  A  and,  if  he  shall  die,"  over — Rules  in  Edu'ardi^  v.  Edwards — Gifts  over  befoTe 
actual  receipt  of  legacy — Bequests  to  such  of  certain  persons  as  shall  be  surviving  at 
some  period  not  specified — "  Survivor  "  and  "  Survive  " — Presumption  as  to  survivor- 
ship— Conditional    bequests — Distinction  between  conditions   precedent   and   snbse- 


CONTENTS. 


Page 


qnent— Beqnest  on  impossible  condition— upon  illegal  or  immoral  condition — In 
England,  conditions  precedent  to  be  literally  performed— In  India,  substantial  fulfil- 
ment of  condition  precedent  sufficient — Conditions  as  to  consent  to  marriage— Condi- 
tions as  to  residence  or  in  restraint  of  marriage — Bequest  on  failure  of  prior  bequest — 
Conditions  subsequent — Bequest  over  upon  the  happening  or  not  happening  of  a 
specified  event,  condition  must  be  strictly  fulfilled— Original  bequest  not  affected  by 
invalid  ulterior  bequest — Conditions  in  ferrorem— Bequest  conditioned  that  it  Bhall 
cease  to  have  effect  in  case  a  specified  uncertain  event  shall  happen  or  not  happen — 
Conditions  postponed  or  rendered  impossible  by  legatees— Performance  of  conditions 
precedent  or  subsequent — Time  allowed  for  performance  of  conditions  in  case  of  fraud 

Bequests  with  directions  as  to  applications  or  enjoyment — where  bequest  is  absolute 

or  bequest  is  not  absolute — Bequest  of  fund  for  certain  purposes  some  of  which  cannot 
be  fulfilled — Repugnant  conditions  —  Restraint  on  alienation— Precatory  Trusts — 
Words  too  indefinite  to  create  Trusts — Onerous  bequests— Bequests  to  executors 


LECTURE  IX. 

Grneral,  Specific  and  Demonstrative  legacies,  and  the  incidents  attaching 

TO  Legacies. 

General    legacies — Specific    legacies — Demonstrative    legacies — Abatement    of    general 

legacies Difference  between  specific  and  general  legacies — Bequests  in  respect  of 

Xand Bequests  of  stock,  whether  general  or  specific — Bequests  of  residue — Non-ademp- 

tion  of  Demonstrative  legacies — Abatement  of  demonstrative  legacies — Ademption 
of  legacies — Bequests  of  things  described  in  general  terms— Payment  of  liabilities  in 
respect  of  the  subject  of  the  bequests — Bequests  of  the  interest  or  produce  of  a  fund 
Bequests  of  annuities — Abatement  of  annuities — Payment  of  annuities — Appropria- 
tion of  fund  for  payment  of  annuities — Legacies  to  creditors  and  portioners — Doctrine 
of  Election — Donatio  niortis  causa  ...  ...  ...  -    ...  ...  276 


LECTURE  X. 

Of  the  Grant  and  Revocation  op  Probate  and  the  Practice  relating  thereto. 

Course  of  Legislation  in  India  in  regard  to  Probate— Character  and  property  of  executors- 
Probate  in  case  of  wills  under  Hindu  law — Probate,  definition  of— Appointment  of 
executors  either  express  or  implied — Who  may  be  executors— Administration  for  use 
and  benefit  of  lunatic  executor— Grant  of  probate  to  several  executors — Administra- 
tion with  copy  annexed  of  authenticated  copy  of  will  proved  abroad — Probate  of  codioO 
discovered  after  probate  of  will— Accrual  of  representation  to  surviving  executor — 
Right  of  executor  how  established— Effect  of  Probate— Title  of  Executor  of  will  under 

Hindu  Law Extent  and  application  of  Probate   and  Administration  Act — Grant    of 

administration  where  executor  has  not  renounced — Procedure  where  executor  re- 
nounces or  fails  to  accept— Grants  of  administration  to  Universal  or  Residuary  legatee 

Limited  grant  of  Probate— Grants   limited  in  duration — Probate  of  lost  wills — 

Probate  where  will  is  outside  jurisdiction — Grants  for  use  and  benefit  of  others 
having  right— Administration  pendente  Hte— Grants  for  special  purposes — Grants  with 
exception— Grants  of  the  rest — Grants  of  effects  not  administered— Alteration  in  grants 

Revocation   of  grants  for  just  cause— Who  may  apply  for  revocation  of  Probate — 

Practice  in  granting  and  revoking  Probate— Jurisdiction  in  matters  of  Probate — 
Petition  for  Probate — Conclusiveness  of  Probate — Publication  of  Citations — Who  may 
oppose  probate — Administration  Bonds — Procedure  in  contentious  oases— Costa  311 


LECTURE  XI. 

PowEERS,  Duties  and  Liabilities  of  Executors. 
Executors  of  their  own  wrong— Powers  of  Executors  generally — Powers  of  Mahome 


executors— Duties  of  Executors— Distribution  of  the  testator's  estate,  and  Abatemi 
of  legacies  — Executor's  assent  to  legacies— Refunding  of  Legacies — Investment 
Funds  to  provide  for  Legacies— Liability  of  Executors — Devastavit  ...  363 


CONTENTS. 


XI 


Faui: 


LFXTDRB  XII. 

Mauomedan  Law  of  Wills. 

Mahomedan  wills  sanctioned  bj  Koran — ^To  what  extent  valid — Definition — Animus 
iestandi  necessary — Capacity  of  testator  —  Wills  of  Minors  whether  valid — Who 
may  be  legatees — Assent  by  heirs  to  legacies — What  beqnests  are  lawful — What  may 
be  devised — Necessity  for  acceptance — Revocability  of  Mahomedan  wills — Snper- 
stitioiiB  uses — Perpetnities — Who  may  be  Executors — Minors — Lunatics —Acceptance 
of  Execatorship — Removal  of  Exeoutors — Powers  of  Executors— Probate  and  Adminis- 

I* clt lOll   AXX  •■•  •••  •••  •••  •••  •••  ••• 


892 


-A.PPENDIX— 

Indian  Succession  Act  (Act  X  of  18G5}... 
Hindu  Wills  Act  (Act  XXI  of  1870)       ... 
Probate  and  Administration  Act  (Act  V  of  1881) 
Act  VI  of  1889    ... 
Act  Yllof  1889  ... 


f 


x' 


r 


i 


INDEX  or  CASES  CITED. 


A. 


•  •  • 


•  *• 


Abbot  V.  Abbot 

Abbott  V.  Massie  ... 

Abbott  V.  Middleton... 
Abdul  Cadnr  v.  C.  A.  Tamer     ... 
Abdal  Gkume  Kasam  v.  Hasen  Mija 
Abrabam  t;.  Abraham 
Acherlej  u.  Vernon ,.. 
Ackerman  v.  Bnrrowa 
Adams 

Adams  v.  Kensington  Vestry     ... 
Adamson 
Addams  v.  Ferick 
Addy  V.  Grix 

Administrator- General  v.  Anandachari 
'  Administrator- General  r.  Plawkins 
Administrator-General  v.  Lazar... 
I  Aidesoif e  v.  Bennet  . . . 
I  Ainsworth  ••• 

I  Aislabie  v.  Rice 
!  Alangamanjori  Debi  v.  Sonamoni  Debi 

Albans  v.  Beaaclerk... 
'  Alger  V.  Parrot 

Allan  i;.  Callow 

Allcbin    ...  .... 

Alien  V.  Dandas 

Allen  V.  Farthing  ••• 

Allen  V.  Maddock      ... 

Allen  V.  McPherson  ... 

Amidooddowlah  v.  Roshnnali  Khan 

Amiss 

Amratlal  Kalidas  v.  Shaikh  Hnssein 

Anantha  T.  Gbnm  v.  Naga  Mnlin  Ambalagaren 

Anderson  v.  Anderson  ... 

Andrew  v,  Andrew 

Andrew  v.  Motlej 

Andrew  v.  Trinity  Hall  ... 

Andrews  v,  Joakim  ... 

Andrews  v.  Partington  ... 

Androvin  v.  Poilblanc 

Angorman  v.  Ford 

Ann  Wood's  WiU       ... 

Annoda  Sondari  Dabi  v.  Jngatmoni  Dabi 

Appeneim  V.  Henry  ... 

Applebee ...  ••• 

Appleton ...  ... 

Appleton  V.  Rowley 

Aproece  v.  Apreece  ... 

Aratoon  V.  Johannes 

Aratoon  H.  Aratoon  v.  G.  Aratoon 

Archer 

Armstrong  v.  Burnet 

Armstrong  v.  C  layering 

Arnold  r.  Kayers        .. 

Arrow  smith' 8  trust 


... 


.. . 


••• 


•* . 


••• 


*•• 


••• 


•  • 


!•• 


•  §• 


..« 


Page 

...  344 

...     135,  150,  163 

130,  132,  145 

..  896 

400 

10,  11,  18,  eT,  186 

...  252 

...  200 

...  73 

..  272 

124,  320 

293,  294 

...  92 

11,  61 

...  377 

...                 ...  *ftf 

...  306 

...                      ...  »'A 

...  260 

54,  213,  214,  222 

190,  191 

•M                    •>.  181 

...  192 

...                 ...  345 

...  324 

...  246 

68,  69 

82,  83,  141,  324,  342 

393 

87,  92 

...  401 

51,  52 

...  100 

...                      ...  2So  f 

...  110 

273,  304 

...  232 

212,  272 

...  331 

...                 ...  274 

...  209 

...                 ...  860 

...  212 

...                         ...  L\T*f 

...  275 

180,  181,  197,  200 

265,  298 

11,  61 

11,  61 

...  91 

...  293 

...  142 

...  297 

248;  249 


XIV 


INDEX   OF   CASES    CITED. 


Arthur    ... 

Arthur  v.  Mackinnon 

A.SU  •  •  •  a  •  •  .  .  • 

Ashburner  v  Macquire 

Ashburner  v.  Wilson 

Ashmore 

Ashmore's  trust 

Ashton  V.  Ashton 

Ashntosh  Dutt  v.  Doorga<;hum  Chatterjee... 

Asiatic  Banking  Corporation  v.  Aniader  Viegas 

Asima  Krishna  Deb' v.  Kumar  Krishna  Deb 

Aspinall  17.  Duckworth 

Astley  17  Earl  of  Essex 

Atkinson  ...^ 

Atkinson  v.  Barnard 

Atkinson  v,  Hutchinson 

Atkinson  v.  Turner 

Atter  V,  Atkinson 

Attorney- General  v.  Aspinall  ... 

Attorney- General  v.  Bishop  of  Worcester 

Attorney- General  v.  Brackenburry  ..• 

Attorney- General  v.  City  of  London 

Attorney-General  v.  Crispin 

Attorney-General  V.  Doyley 

Attorney- General  v.  Fletcher 

Attorney- General  i;  Grote 

Attorney- General  v.  Haberdashers'  Co. 

Attorney-General  v.  Hicks 

Attorney- General  u.  Hinzman  ..« 

Attorney- General  v.  Ironmongers*  Co. 

Attorney -General  v.  Lawes 

Attorney-General  i'.  Bobins 

Attorney- General  v,  Stewart 

Attorney-General  v.  The  Master  of  Catherine  Hall 

Attorney-Greneral  v.  Welston  ... 

Attree  v.  Attrce 

At  tree  v.  Hawe         ...  ..• 

Attwater  t».  Attwater 

Atwood  t'.  Alford 

Austen    ...  ...  ... 

Austin  V.  Tawney 
Avelyn  V.  Ward 
Avem  17.  Loyd 
Avokha  v.  Mohun  Lai 
Ayle's  trust 
Ayton  V.  Ayton 


Paoi 

...  •••  vi 

ISO 

...     277,  284,  2a 

. . ,  i^w 

92,  9$ 

240,  24S 

...     276,  279,  230 

67,  51 

...25,  46,  49*  50,  52,  26^i 

...     198,  201,  2Cf^ 
260,  263, 

...  • . .  * ' 


•  as  L9w 

...    2tf'i 


a  •  » 

•  •• 

•  «  • 


•  «  a  3L\ 

•  ••  v% 

...    21 
...    V 

••• 

•  •« 
««• 

•  •  ■ 

...    M 

... 


•«« 


280, 


131,    11 


...  18 

•  •  •  •  *  •  •* 

258,  264,  280,  284,  tS$i 

...  \m 

i.*  ... 

...  u 


B. 


••• 


Bachebi  v.  Mukhan  Lall 

Back  man  i>.  Backman 

Backwell  v.  Child 

Ba<;on  V.  Bacon         ... 

Bacon  v.  Cosby  ... 

Bacon's  Will 

Bagley  i;.  Mollard  ... 

Bagwell  V.  Dry 

Baijnuth  Sahai  i'.  Desputhy  Singh 

Bailey 

Baker  r.  Farmer 

Baliley     ... 

Ballard  r.  Marsden   ... 


«.» 


*  «  •  ■'■^  I 

285,  sisri 

...  M*l 
SSft 

...  a» 

...  ISffi 

185 ;  19f 

...  fr^ 

88,  321 

300,  5» 

...  7* 

...  38« 


r 


INDEX   OF   CASES   CITED. 


XV 


Page 


... 
... 


••. 


••• 


••• 


... 


BaUin  V.  Ballin 
Banks  V.  Goodfellow 
Barber  v.  Barber 
Barber  v.  Wood 
Bardswell  v.  Bardswell 
Barclay  v.  Wainwri^ht 
Barber  re,  Burgess  v.  Yinincome 
Barkenshaw  v.  Hodge 
Barker's  Estate 
^arlow  V.  Grant 
Barlow  V.  Orde 
Bamabj  r.  Tassell 
Bamett  v.  Jugwell    ... 
Barnes  v.  Patch 
Barnes  V.  Allen 
Barnes  v.  Grant 
Bamewell  v.  Iremonger 
Barr  v.  Carter 
Barrington  v.  Tristram 
Barrongh  v.  Fhillcox 
I  Bartholomew  v.  Henbj 
1  Bartholemew  .. . 

Barwick  v.  Mnllings 
Bafian  v.  Bmndnn 

Bassett's  Estate 

Bateman  v.  Gray 

Bateman  v.  Pennington 

Batbarst  v.  Errington 

Batsford  v.  Kebbell 

Bay  ley  v.  Bishop 

Baylis     ... 

Baylisi\  Attorney- General 

Beak  v  Beak 

Beanmont  v.  Fell 

Beanmont  v.  Oliviera 

Beard  v.  Westcott... 

Beavan   ...  ...  *. 

Bearan's  Trasts        ... 

Bebee  Mattra's  case 

Beckett  v.  Howe 

Beckford  V.  Tobin 
Bective  V.  Hodgfson   ... 

Beer  Pertab  Sahee  r.  Maharaja  Rajendra  Pertab  Sahee 
Behary  Lall  Sandyal  v,  Jaggomohan  Gossami 
Bell  V.  Fothergill 


•*• 


... 


•*• 


..• 


Bellinghnrst  v.  Yickers 

Bennet  v.  Marshall 

Benson  v,  Benson     ... 

Benson  v.  Mande 

Benson  v.  Whittan  ... 

Bent  V.  Cnllen 

Benyon  17.  Benyon     ...  ... 

Berkeley  i;.  Swinboome 

Bernard  v.  Minshnll  ..  ... 

Bemasooni  v.  Atkinson  •• 

Berry  V.  Berry 

Besooby  v.  Back  ••• 

Betts  V.  Donghty      ...  ..t 

Bcyan  V.  Attorney-General 

Bhagabatti  Daee  v,  Ghowdhnry  Bholanath  Kakoor 

Bhagvandas  Tegmal  v.  Rajmal  ... 

BhagYiinBang  v.  Bechardas  Harjivandas      .*. 

Bhim  Dosa  v,  Upondromohon  Tagore 


•  •  • 

] 

156,  243 
75,   76 

•  •« 

...  208 

•  • 

...  139 
...  270 

... 

...  192 
...  100 

... 

...  191 

...  205 

•  •• 

...  265 
...  186 

•  .  • 

152, 

194,  211 
...  1R5 

... 

...  177 
...  285 

... 

...  269 
...  290 

... 

...  815 
...  212 

... 

170,  171 

... 

...   62 
...  244 

... 

...   66 
...  286 

•  *. 

...  193 
...  210 

... 

...   73 
...  114 

.  .  • 

...  239 
...  298 

».  a 

162,  818 

135, 

149,  l63 

... 

...  309 
...  135 

... 

...  229 
...  226 

... 

...  122 

215 

r225, 

242,  243 

...23,  24, 

312,  814 

95,   96 

•  •  • 

...  887 

• 

...  227 

8, 

16,  17,  40,   58 

40,  66,  81 

,315, 

,330,  351 

*•* 

110, 

117,  118 
...  842 

•  •• 

...  136 
114,  118 

*•. 

...  388 
...  272 

... 

295,  297 
...  191 

... 

...  212 
192,  269 

... 

...  133 
...  188 

•  •• 

...  154 

...   83 

■  •• 

...  282 

...   55 

... 

...   10 
322,  326 

... 

...  876 

n 


••• 


■••  t««                  •••        ••• 

•••  • • •  ,                ••• 

•••  •••                 t*«        ••• 

••t  9  •••                        ••■ 

•••  •••                        •••            ••• 

■••  •••                        ••• 


XVI  INDEX   OF   CASES   CITED. 

Bhobo  Soondari  Dabeo  ...                                   ..,                         849,  351,    MB 

Bhooban  Mohini  Debja  v.  HnrriBh  Ohander  Chowdhry  ...                 ...     9^ 

Bhnbon  Moye  Debia  v.  Earn  Erishore  Aoharj  Chowdhry  ...                                     ...     4Ij 

Bhngvan  Dnllobh  v.  Eala  Shankur  ... 

Bibee  Mattra's  caso  ...  ...                                    ...                    23,  24,  312,    W 

Biddies  v.  Biddies 

Biddulph  V.  Lees 

Biel's  Estate 

Bindabund  Gossain  ... 

Binckes  ... 

Bindon  v.  Earl  of  Suffolk 

Birch 

Birch  V.  Birch 

Bird  V.  May  bury 

Birkett    ...                 ...  ...                                    ...                                 157,    lA: 

Birks  V.  Birks  •••                                    ...                                    ...                  •••     9t^ 

Birt          ...                 ••>  ...                                    ...                                    68,     A] 

Birtwhistle  r.  Yardill  ...                                    ...                                    ...         11,  16, 

Bishop  of  Cloyne  v.  Young  ...                                    •«.                                    ...    li 

Bissonath  Dinda  V.  Doyaram  Jana  ...                                    ••.                 92, 

Black  V.  Jobling  ..•                                     ... 

Blackborongh  v.  Davis 

Blackley ...                 ...  •••                                    •■•                                     ... 

Blnckwell  .••                                     ■••                                       •*                  ••• 

Blaiklock  v.  Grindle...  ...                                     ... 

Blake  v.  Blake  ...                                    ••.                                      ...         94,  59, 

Blake  V.  Knight        ...  ...                                    ...                                    9^ 

Bland  f.  Williams  •••                                     ...                                      ••• 

Blann  f .  Bell             ...  •..                                    ...                                  281, 

Blaqne  v.  Gold  ...                                    ...                                    ... 

Bleckley                     ...  •.*                                    ...                                     ... 

Blewitt  •••                                     ...                                     ... 

Blewitt  V.  Roberts    ... 

Blight  V.  Hartnoll  ...                                     ..•                                       ...     194,  196, 

Blower  v.  Morret       ...  •••                                    ...                                  880, 

Blower  s  trust  *.•                                     ...                                     ...                  ... 

Blundell  V.  Chapman  ...                                    ...                                     ...    I 

Boddington 

Boddington  v.  Clairat  ...                                     ...                                   141,    1 

Bolitho  r.  Hillyar  ...                                     ...                                     ...                  ...    2tf 

Bolton  V.  Bolton        ...  •••                                    ...                                       .     19t 

Bolton  •••                                    •••                                      ••*             182,    181 

Bone  V.  Spear            ...  .-.                                    ...                                   66,     O 

Bond  •••                                     ••■                                     •••                  «.«    mV 

Bonner                        ..•  •••                                    •>•                                     ...    Ui 

Bonser  v.  Kinnear  ...                                  ...                                      ...             260,   271 

Boon  V.  Comforth     ...  ...                                     ...                                       ...    Itt 

Booth  V.  Alingtun  ..                                      ...                                     ... 

Booth  V.  Booth          ...  ...                                    ...                                  237, 

Boroham  i\  Bignell    ...  ..                                     ...                                      ...    1 

BoBtock  V.  Flower  ...                                     ...                                     ...                   .      ' 

Botharaley  v.  Sherson  ...                                     ...                 278,  279,  289, 

Bougliton  V.  James  •••                                      ...                                      ...                  ... 

Boulcott  V.  Boiilcott  ...                                    ...                                    ...                 ...    121 

Boulton  V.  Pilcher     ...  ...                                    ...                                     ...    Stt 

Bowen     ...  •••                                    •••                                    ...                 ...    3w 

Bowles  V.  Bowles      ...  ...                                    ...                                     ...    114 

Bowles  V.  Jackson 

Sox                                     ...  ***                                             '••                                              #•.     S9 

Box  r.  Barret  ...                                    ...                                    ...                 ...     M 

Boyce  v.  Boyce          ...  ...                                     ...                                     ...    lH, 

Boyes  r.  Cook  •••                                    •••                                    ...                  ...    10, 

Boyes  &  Boyes  r.  Carritt  ...                                     ...                                      ...      52 


IHDBX  OF  CASES  CITED.  XVll 

Braddoc^              ^  -                                 -                                 -  ^ 

Bmdford  V.  Tonng  ...  -                                -               -  ^g! 

Bradley  ...  *•                                 •••                                 -  ^24 

Bradley  v.  Kexoto    ...                '"  "                                  -                •"  2^2 

Bradahaw  t^.  ThompBon             ...  '^                                 *"                              260,  267 

.  ^anath  Dey  Sircar  V.  Anandamayi  Dad  '"               ...                                •"  l^ 

^mamaji  1?.  Jogesohandra  Dutib  ...                                                "  K9  ju  oik'  sfft 

Braner  r.  Hudson  •"                  53,54,215,  218 

Bree  V.  Perfect          ...              *"  '**                                   •               -  ^^ 

Brett  ij.  Bigden                          ...  •'                                  -                             225,  243 

Brewer  r.  Pooook     ...               "*  "*                                 •••               —  15a 

Brice       ...                                 ...  ••                                 -                                 ...  889 

Bricer.  Stokea         ...  "                                -               •••  ®' 

Brice  t?.  Wade                            ...  •"                                 -                                 •..  ^ 

r.  Bridges    ...                                 ...               •"                                 ?«? 


[  Bridgman  V.  Done  ...                *"                                  **'                                  •••    ^ 

I  Mdgnorth  (Corporation  of )».  Collins        ...  "*               ...               '"               ";    J|J 

^Bri^,,.  Penny         ...  -                                  -             ^J.    3^ 

BmdaOhowdhraini;.BadliioaChowdharain  ...               '"                              ^^'    |S 

I  BntfflhMnflenm  V.White  •"                —     ™ 

i  BiDcklebank  u.  Johnson  "*                                  "•                                  •"     ?^ 

IJrojonathPalv.DasmoneyDasB^  ...               *"                                -               -    J?* 

Bronsden  V.  Winter  "•                                  —    ?25 

[&ook  v.  Brook...  "•                                  -                                  -             ,•-    279 

Brooke  r.  Garrod  ...               •"                                 -                              1^    296 

''Brooke  V.  Haymes    ...  •"                                   "                -    264 

i&ooke  V.Kent  "'                                  •"                                  -    ^16 

[Biookev.  Lewis        ...  "•                                 -            ^l^,    114 

fjrooke  V.Warwick  ...               '"                                 •"                                 •••    2S 

iBrooksbank               ...  "•                                 •••               -    289 

^Bfoome  V.  Monck  ..                '"                                 -                              ^^»    ^^ 

:  Jronghton  V.  Bronghton  "                                 "*                                 '*•               •"    ^ 

:  wooghton  V.  Knight  ...                '"                                    '                                  •'•    ^ 

^BroiightcHiv.  Mercer...  "*                                 "•               —    ^;^ 

iBwnghton  V.  Pogose  ...                "*                                 -                                 •"    fSO 

Brown                       ...  •'•                                 —              18>    18® 

Brown,  W.  "*                                  "•                                  —     ^20 

Brown  f^.  Brown  V.1                                                                    '•            oAo*    Im 

ftownv.Oaaamajor...  ...               '"                                '•'           ^^>    fJJ 

Bwwn  V.  Gellatley  ...                                                   -                                 -    f^ 

Brown  i;.  HiffffB  "*                                 "•               •••    ^*^ 

BwTnv.le^          ••  -                               -              169,170,171,    269 

Browne  V.  Browne  "•  ...  254 

Browne  V.  Hammond  ...                                                                                    "•    ^ 

Jfowne V.Hope        ...  ...                                                     '•           204,    286 

Browne  I?.  Kenyon  ...                                                   '"                                 "•    *?? 

*own'8WiU            ...  ••*                                  •••                •••     261 

;Wonv.Lawrance  ;:.                                -                             ^»    2^ 

Brace  V.  Bruce         ...  -                              290,    291 

Burtr.HeUyar        ...  •"                                 -            ,--•    -J® 

Bnntv.Brdnt  '"                                  -                               177»    }fO 

Bryan  V.  White  Z              •"                                -                                  •     ^^ 

Bubb  V.  Padwiok      ...  *"                                -               •••    ^S 

Bubbt,.Yelverton  ...               •"                                 -                                 -    248 

Bnohebiv.MakhanLal  "* .                              •"              /"      kk 

BittWey V.Barber  ...               •"                                 -                               ^^'    ^ 

Buad  *••                                 ••'               •••    266 

Bnflwv.  Bradford    *"  ...              '"                               •"                               -    JJ? 

Bugrina  V.  Yates  *•'               "*    iSz 


XTm 


zmnBx  or  oasii?  cred. 


FiOB 


Boll  V.  PHtohard 
Biillamore  v,  Wjnter 

Bollar 

BoUook  V.  Bennett   ... 

BnUook  V.  Downes 

Button  V.  Twining    ... 

Bonn  .    ... 

Btuiny  V.  Banny 

Bavoh 

BargeBB  V.  BaxgeBs    .. 

Bntgoyne  v.  Showier 

BtirU  r.  BnrlB 

Bntnesley  v.  Powel 

Burnett  v»  Mann 

Borridge  v,  Bradyl 

Botton  V.  Burton 

Burton. v«  Newbery 

Btuh  v  Cowan 

Batter  v,  Lowe 

Batter  t;.  Stratton     ... 

Battriokd  v.  Broadbnrst 

Buxton  V  Buxton 

Byjnatli  Shahai  v,  Pesputty 

Byng  V.  Byng 

Byrd 

Bywater 

Bywater  v.  Clarke . 


••• 


Sing 


•  • 


m 

«•• 

m 

•  • 

m 

»a, 

m 

«v» 

m 

... 

m 

••« 

m 

.«• 

« 

•  •• 

m 

•  ■• 

m 

•  •« 

m 

•  .. 

m 

••• 

tm 

67, 

n 

.•« 

m 

Ml. 

0 

181, 


0. 

Cable  V,  Cable 

Cadell  V.  Palmer 

Ctt4ge  ...  ... 

Cadogan  V.  Palagi 

Callynath  Naugh  Chowdbry  v.  Cbunder  Nath  Naugh  Chowdhry 

Cambridge  v,  Rous     ... 

Oamerop.  ...  ...  ••• 

Campbell  v,  Bouskell 

Campbell  v.  Brownrigg 

Campbell  v.  Campbell 

Campbell  v  French 

Campbell  v.  Lord  Netternlle 

Campbell  v  Prescott 

Chandler  v.  Tillett    ... 

Canningfaam  v.  Boas 

Caplin's  Will 

Capron  v.  Capron 

Carmiohael  v.  Carmiohael 

Carver  V.  Bowles 

Carr  V.  Carr 

Carry  V.  Hills 

Carron  Co.  v.  Hunter 

Carte  v.  Carte 

Cartwrtght  v.  Cartwright 

Cartwright  v.  Vawdry  ...  .... 

Oary  v.  Abbot 

Qftryv.  Cary 

Casement  v.  Fulton ... 

Casmore ...  •••        • 

Cassidy  .  ... 

Caflsinath  Bysaok  v.  Horrosoondery 
CttBterton  v.  Sutherland 
Caetle  v.  Torre 


Hi 

m 


6^  m- 

197.    M 


U0 


156,200, 


••• 

••• 


162;  in 

876,  m' 

167,107.   A 


••• 
••« 
•«• 

••• 


m 

m 


m 
10^  m 


mix  Of  GA8Bi  (sm. 


GMUatJ.  Fox 
Olttlm  V.  Brown 
Oikm  «•  Gaton 
GtfaiL  (Lady)  V  Pnlteney 
OalmarB  v,  Stoeil 
Oksnbera  v.  Bioknell 
Chtmbera  v.  Brailaf ord 
V.  Dayy  ... 


••« 


OhandTftr  v.  Pocock  ... 

QhapUn's  TroBts 

0kipiiiaii 

m^niian  v.  Brown 

Cfeapman  v.  Chapman 

Qi^nnaa  V.  Bart 

Cbipman  v.  Oliyer    ... 

iBhtrltoQ  V.  Dnrbam 

Oterlton  V.  HindisarBh 

rtttrter  V.  Charter 

,OMstoii«.  Seago     ... 

Atoie  «.  Lorejoy 
'  tttUamaial  v.  Garrow 

Cteadboiir  v.  Valia 

QteonaBlal  v.  Jusoo  Moll  Deveedas 

Qlotay  JLall  v.  Chxmnoo  Lall     ... 

flIriHtian 

Oiistian  v,  Dererenz 

ffttiBtzQaa  V.  Wlunyates 
,|  Olristopheraon  v.  Naylor 
'  JhmdTttmcmey  Dossi  v.  Matilal  Mollick 

fikooitt  V.  Terry 

ttark  V.  PhmipB 
v.KandaU 


•. . 


••• 


•  a. 


Mrka  v.  Berkeley 
fRteke  «.  Blake 
Ckrke  v.  Collis 
Chrko  V.  Brown 
Oittke  V.  Parker 
Clirka  V.  Sorippa 
Q^ke  V,  Sewell 
flttkmffton 
ttrk'a  Estate 
OliriE'al^aBt 
ISarkBon  V.  Glarkson 
ih  V  Mt  iM^  nw  Blliaon 
i^yioa  V.  Lord  Nngent 
ttaver  t^.  Sporling 
QmaDtaon  v.  Gandy 
Cteboiy  V.  Beokatt 
OKton  v»  Goodban 
OKtooLt;.  Lambe 
Cbnddey  v.  Pelham 
Claaghv»Boad 
daogh.  V,  Wynne 

moves  V.  Awdry 

itonav.  Tocmg 
Ow  V.  Cooke 
CiMikerall  v.  Barbar 
IhMtkerell  v.  Sari  of  Essex 
(Mcs.  Ik  Manners 
Qoileld  V.  Pollard 
CUoiL.  floott 


Page 
188,168,    164 


•«• 


*•• 


... 

... 
••» 

■*• 


S05 

886 
182,145,    1M 

809 

282,875,    890 

«««    1^69 

809 

161,188,    Ida 
158,    19^ 

154 

a7i 

133,184,137,    861 
885,    848 
119 


.^ 


*•• 


*•• 


*•. 


tf.t 


•  •• 


■  a  • 


•  «. 


•  •* 


... 


•  «• 


»•» 


23y  818 

...  397 

..•  38 

10,  55 

92,  98 

...  276 

...  118 

...  208 

51,  217 

•40  195 
209 

lai 

B7y  o9 

...    267 

...    210 

...     143 

288 

...     256 

118,    199 

...    887 

...    340 

161,    169 

...    280 

...     109 

156,    260 

..      168 

..«    261 

...    805 

100 

164 

269 

269 

875 

269 

167 

150 

63 

274 

287 

229 

167 

164 


• .. 

... 
... 
I  i . 

a 

•  •  . 

a  .  . 

•  a  a 

62, 


••• 


IHDEX  OF  GASES  CITED* 


•I* 


»•• 


••• 


•  •• 


Coleman 

Ooleman  v.  Seymour 
Coles 

Collett  V.  Collett 
Ceilings  v,  Eustace   ... 
Collins  V,  GollinB 
CoUis  V.  Blaokbnm  ... 
ColHson  V.  Barber 
Collinson  v.  Lister    . . . 
Colman  ... 
Colville  V.  Hiddleton 
Comar  Sattya  Krishna  Ghosal  ••• 
Commnla  ... 

Congreve  v.  Palmer 
Constantino  v.  Constantino 
Cook  V.  Gerrad 
Cook  V.  Iiambert      ... 
Cook  9,  Oakley 
Cooke 

Cooke  V.  Tnmer 
Coombs  V.  Coombs    ... 
Cooper 

Cooper  V.  Bocket 
Cooper  V,  Cooper 
Coote  v.lYliittington... 
Cope 

Coppin  V.  Coppin 
Corbyn  v,  French 
Corby 

Comeok  v,  Wadman 
Corneby  v.  Gibbons... 
Coryton  v,  Helyar 
Cosnahan  v.  Gnce     •  • 
Cossinath  Bysack  v.  Hmrosoonderry 
Coonoell 

Conntess  Ferraris  v,  Ld.  Hertford 
Conntess  of  Dnrham... 
Countess  of  Merton 
Cowman  v.  Harrison... 
Cranmer's  Lease 
Cranmer  Ezparte 
Crawshaw  v.  Crawshaw 
Creed  v.  Greed 
CresBwell  v,  Cresswell 
Cringan  ••• 

Crinivas  Ammal  v,  yijayammal..t 
Cripps  V.  Wolcott 
CritoheU  f.  Taynton 
Crookat  v.  Crockat   ... 
Croly  •.  Weld 
Crommelin  v.  Crommelin 
Cronev.  Odell 
Crooke  v.  Brookeing... 
Crosley  1^.  Glare 
Crosbie  v.  Macdowal 
Crosthwaite  v.  Dean 
Crozier  v*  Fisher 
Cruze  V,  Howell  ... 

Cruwys  v.  Colman    ... 
Cudywold 
Cunningham 
'Cunningham  v,  Murray 
vniok  r.  Tucker     ... 


•*• 


*•• 


••• 


••« 


••• 


**• 


••• 


.•• 


•.« 


••• 


••• 


Page 

...   2U 

...    171 

62,     61 

...  a» 
...  ifl 


*•• 


...  a« 

235»   M 
375,    899  I 

94 

...  m 

alt 

. ..  "^ 

...  ••.    *»^ 

132,153,    U7 

la 

...  ™ 

lO 
...    Sft 
I..  2d1,    2B  , 

3^,  89r, 

97,   8». 
94,95,96,    19 
246,804,307,   301 


881^ 


89,    181 


••> 


17,    9 
M 

67,    » 

...      <w 


•  •• 


100, 

... 

16. 17, 


••• 
••• 


1 


INDEX  OV  CASKS  CITED. 


XXI 


Page 


»  • 


•  • 


••  • 


•  • 


Onrre  v»  Bowyer 
Cnrryv.  Pile 
CmiiB  IT.  CnrtiB 
Omto  V.Gilbert 


•  D.  of  Marlboroiigh  v.  L.  D.  Godolphin 

Babbes  v,  Clnsman 

BaddB 

Dadj  V.  Hartridge    ... 

Ballow 

Ihirjmple  v.  Hall    ••• 

Dame  Latimer'a  case 

Bsnoerv.  Grabb 

DanieH 

Daniel «.  Daniel 

Daniels  v.  Settlement 

Darby 

Darke 

Darren  v.  Moleswortb 

DaahwDod  v.  Peyton 

Di8  Heroes  v.  Gones... 

Darenport's  Tmat 

Davers  v.  Dewes 

Davidson  v.  Dallas 

Dlftvies 

Danes  v,  Baily 

DaTies  V.  Daviee 
^■^DaTies  V.  Fisber 

Davies's  Trusts    '     ... 

Ifcvis 

Davis  V.  Bennett      •«. 

Davis  V.  Davis 

Dawson  v,  Keam*     ... 

Dawson  v.  Massey 

Dawson  v.  Small 

Day  V,  Day 

Day  V.  Badcliffe 

Day  r.  Trig 

Dean  17.  Allen 

Dean  v,  Gibson 

Deigfaton*s  Trnst 

DeCarognol  v.  Liardet 

Debmure  v.  Bobello  •  • 

Dempsey  v.  Lawson 

Dencb  V.  Dencb  '     .  • 

Ikaolef 

Jkamv.Qsaken 

l^yMen  v.  Mostert 

Qbo  Bae  V.  Wan  Bae 

DeBoSaz.. 

Desbody  v.  BoyviUe.* 

DeSoQza  v.  Secretary  of  State  ,  • 

Da  Trafford  v.  Tempest 

Bevisme  v.  Mellisb 

Dewv.  Glark 

Dewar  v.  Maitland 

DeWitte  v.  DeWitte . » 

J>]iamo  Sirang  v.  UpendramobonTagore 

Dhoolabb  Bhaee  v.  Jeevee 

JShjm  Kay  v,  Brddgbton 

IKal  Chnnd  Addle  v.  Kissoxy.  Dassee 

D&flv.Deldeven  •• 


D. 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


••• 


•• 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•• 


t» 


•  • 


•• 


•  • 


•  • 


•  • 


•  • 


#• 


•  • 


•  • 


•  • 


•• 


•  ». 

»•• 

294 

•  •• 

190 

•  •  . 

•  «• 

342 

•  •• 

115 

•  t . 

... 

197 

... 

dU 

••• 

•  •• 

120 

■  •  • 

278 

... 

... 

67 

..■ 

114 

••• 

.  .• 

168 

Ill, 

113 

.•• 

•  »• 

67 

•  •• 

250 

t.t 

—m 

147 

•  •* 

68 

•  •* 

• .. 

316 

•  •• 

246 

•  •• 

..i 

256 

... 

232 

•  .« 

•  •• 

143 

195^ 

196 

... 

••• 

250 

•■• 

328 

.«• 

•  »t 

176 

••• 

110 

•  »• 

•*• 

224 

... 

168 

... 

95,96, 

319 

•  • . 

158 

•  •• 

... 

833 

•. 

298 

... 

... 

256 

157, 161. 

231 

146, 

293,  294, 

298 

••• 

238 

••• 

•  ■  a 

137 

•  .. 

380 

..■ 

..1 

194 

•  • 

210 

•  • 

•  • 

250 

.  • 

149 

.a 

.  • 

116 

•  • 

124 

•  • 

•  • 

275 

•  • 

200 

•  • 

66. 

66 

•  • 

32 

•  • 

135, 

163 

•  • 

262 

•  • 

315,  830, 

344 

#• 

207 

•  t 

•  • 

176 

•  • 

76 

•  • 

306, 

307 

•  • 

181 

•  • 

•  • 

376 

sa,  41, 

81 

•  • 

•  • 

369 

•  • 

26 

•  • 

•  66, 

66 

JtNDBX  or  QiSK3  CIX&D. 


Fasi 


«• 


•  • 


•  • 


t  • 


•  • 


•  • 


•  • 


•  • 


•  • 


« • 


•  • 


DiokeuB 

DiokensoQ  v.  Dickenson 

I>iQken8on  v,  Stidolph 

Dickinson  «.  Swatman 

Dickson 

DiJlon  V,  Harris 

Dillon  V.  Parker 

Disiond  v,  Bostocli 

Dingwall  v.  Askew   . . 

Dininore 

Dintarini  Dabi  •  • 

Diyer  9.  Thompson 

Dix  vi  Bnrford  •  • 

Pixv.Baed 

Dobeon 

Doe  V.  Alloock 

Doe  V,  Allen 

Doe  V,  Barford 

Doe  V.  Ohichister 

Doe  V,  Dhyis 

Doe  V,  Earl  of  Jersey 

Doe  V.  Gallini 

Doe  V.  Greening 

Doe  V.  Hicks 

Doe  V,  Palmer 

Doe  V,  Perkes 

Doe  V.  Stenlake 

Doe  V.  Tofield 

Doe  vi  Walker 

Doe  V.  Westlake 

Doe  V.  White 

Doe  V.  Mills 

Doe  d.  Gross  v.  Cross 

Doe  d.  Evans  v,  Evans 

Doe  d.  Hayter  v.  Jomvills 

Doe  d.  Hisoooks  v.  Hisoocks 

Doe  d.  Jaggomothmi  Roy  v,  S.  M.  Neemoo  Dassee 

Doe  d.  Kissenchnnder  Shah  v.  Bindam  Beebee 

Doe  d.  Liversage  v,  Yonghan  • . 

Doe  d.  Temideman  v,  Martin 

Doe  d.  Thomas  v.  Benyon 

Domvile  v.  Taylor 


•  • 


•  • 


•  • 


•  • 


•  • 


t  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


t  • 


•  • 


• « 


• « 


•  • 


I  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


« • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


Donaldson 

Dooeg^  •• 

Don  M.  Gndalle 

Dorin  v,  Dorin 

Donee 

Donglas  v.  Donglas 

Dover* «.  AlexandQir  .. 

Down  V.  Down 

Drake  v.  Drake 

Drakef ord  v,  Drakef ord 

Drinkwater  v.  Falconer 

Qfiunmond  •• 

Drommond  v,  Pa^h  •  < 

Dnane 

Dockmanton  v,  Dnokmanton       • 

Dnke  of  St.  Alban^s  o.  Beanclerk 

Doffield  V,  Dnffie^d 

Doffield  V.  Slwes 

Dmfonr  V.  Croft  , 

Dof our  V,  Pereira 


•  • 


•  ■ 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


t  • 


•  • 


«t 


•  • 


• « 


•  • 


•  • 


•• 


•  • 


•• 


16S,  m 


•  • 


*  Si 
soatSOSk  s# 

m 


•  % 


8e8,S8«. 


s 


•  • 


•  • 


136,  im 


»• 

116» 


•  • 

•  •• 
•• 
••• 

•  • 

14a. 

•  « 

•  a 

•  • 

195, 

*  • 


2H 


190, 
196.  288,  241. 219, 


•  t 


•  • 


•  • 


•  • 


•• 


* » 


•  • 


•  • 


•• 


•  • 


•  • 


«^ 


•  • 


■tNDR  OF  tJASBS  C1TBD. 


••• 


Paob 


•  • 


•  • 


Dbbcbd 

Ouoaa^.  Dnnoan 

ItatAoan  V.  Watts 

Dttdes  Magiiitrate  t*.  Morris 

Dttigaiuioxi  V.  Smith,  • 

BttBnv.  Dnim 

XMrniss 

0Blton  •••  '•  • 

Bwuteaath  Bysaok  v.  Bnrroda  Peraand  Bjsack 
^ytes  ...  ••• 


*  • 


•  • 


•  • 


E. 


••• 


•  • 


••• 


••• 


•  • 


•  • 


•  • 


Mes  V,  England 
i  Bvl  of  Sef  ton  9.  Hopwood 
I JM  of  Thomond  v.  Earl  of  Sutf oik 
lirie  V.  Wilson        .  • 
liriy  «.  Kiddleton 
V.  Oook 

1?.  Vinke 
V.  Hewitt        •• 
V.  Watts 
V.  Brooke      • . 
Jtekeraley  v.  Plate 
Mien's  trust 
Haioaston'B  Estate 
Lands  V.  Fessey ... 
Liuds  V,  Peak 
mads  V.  Wangh  • ., 
V.  Edwfurds-^' 
V.  Hall 
V,  Jones 
V,  Morgan    . 
V,  Saloway 
Mes 

Ses  fK  Birkett 
ftdes  V.  Cheyne 
^ '     V,  England 

V,  Brownlow 

V.  Earl  Brownlow 


•  • 


•• 


I  • 


•  • 


•  • 


•  • 


•  a 


•  •t 


V4  Devenport 

■Hot «.  Smith 
V.  Bertram 

«.131]8 

V.  Houston 
V.  SeUr^ 
V.  Walker 
IS  Da'Costa 
IK  Elms 
ley  «»T<mng 

I  v#  Sheppard    . . 

jthrin  tr.  Elwin 
Shiuij's  Estate 
Iteiperm  v.  Bolfe 
[jhnss  «.  Smith 
iWlglftiiii  V.  Tredegar 
mtb  «.  Tatham 
^SMiusv.  Wylie 
V.  Gabriel 

Sai  V,  Bsharohund  Bai 
!B4r.  Etches     ... 


.*• 


•  • 


•  • 


•  t 


•  • 


•  • 


•  • 


•  • 


•  • 


•  • 


..    277 

•  •    380 

102 

215,218,    223 

127 

106 

68 

280 

193 

127 


•  • . 


•  • 


«••                 ••»  806 

82,  84 

•  ••                    •  •  Zoo 

182,  184 

190,  210 

..  182 

..  801 

...  286 

..271 

179 

..98,109,114,  119 

..  242 

•  •                  ...  237 

..  114 

•  •                 •  • .  891 

...  149 

..      244,246,  249 

..  265 

•  •                  ••.  \o9 

...  807 

I..                  ( «  ISIo 

..  112 

••I                ...  241 

..  204 

...                   • .  2So9 

263,  258 

151,260 

•  •                 •  •  16 

..  197 

...     197,199,  261 

...  109 

...  270 

•  •                 • •  186 

...  280 

•  •  •                 .  •  *  277 

...  841 

•••  119 

...  177 

...  295 

•  ••                          ...  249 

...  210 

•  •  •                 ...  237 

...  165 

•  ••                    ...  ociO 

...  291 

•  *•                  ...  189 

...  94 

•  ••                   •«.  8d 

• . .  8S6 


xxiv  INDBX  OP  CASES  CITED. 

Pabi 

BtiBion  (B.  of)  V.  Lord  Hagh  Seymour  ...  ...  103,   10ft 

Eyaiu  V.  Dallow      ...  ...  ...  ...    US 

Evans  V.  JackBon  ...  ...  ...  ...    SSI 

EvanBV.  Jones         ...  ...  ...  188,194^    191 

Evans  t.  Taylor  ...  ...  ' ...  ...    Of 

Evans  v.  Tripp        «•« 

Evans  v.  Walker 

Evantiirel  v.  Evantnrel  . .   ,.,  ...  . .    ... 

Evereit  v.  Everett  ...  ...  ...  ...    Iff 

Evers  v.  GhalUs        ..« 

Ewenv.  Franklin 

Ewer  V.  Gorbot 

Ewing    •••  ••!  ...  ...  dO,Ztf, 

Eyre  v.  Marsden 
Eyre  v.  Shaftesbury 


P. 


•*• 


... 


Fackerooddeen  Adam  Shaw 

Palkner  v.  Wynford 

Falkes  v.  Western    ... 

Farqahar 

Farqoharson  v.  Gave 

Farrands 

Farrer  v.  St.  Catherine  Coll 

Fatma  Bibee  v.  Advocate  General 

Fatma  Bibee  v,  Ariif  Ismailji 

Fatimnnnissa  ISegum  v.  Mir  Hanza  AH 

Fanlds  v.  Jackson    ... 

Fazard 

Feams  V.  Tonng 

Featherstone's  Tmsts  ... 

Fehrsen  v.  Simpson ... 

Fell  V,  Biddolph 

Feltham's  tmst 

Penning^  v,  Jarrat 

Fenn  v.  Death 

Fenwiok 

Fenwick  v.  Clarke 

Fernandez  v.  Alles 

Femie 

Ferraris  v.  Hertford 

Ferrier 

Field 

Fielding  V.  Preston  ... 

Fillingham  v.  Bromley 

Fitzwilliams  v,  Kelly 

Finch  V.  Finch 

Finch  V.  Lane 

Finney  v.  Grice 

Fischer  v,  Popham  ... 

Fisk  V.  Attorney-General 

Fitzroy 

Flanders  v.  Clarke 

Fleetwood 

Fleetwood,  In  re,  Sidgp^eaves  v.  Brewer 

Fleming  v.  Fleming... 

Fleming  V.  Pelham 

Foley  V.  Parry 

Foot  V,  Stanton 

Forbes  V.  Ball 

Forbes  v,  Forbes 

Ford  V.  Batley 


•••  .•« 


•  it 


. . . 


. .. 


... 


•••  ...  ••• 

...  ...  ... 

...  ...  *•• 


M 


. . . 


. . . 


7,K. 

U 

••• 

m. 

... 

M 

•  •• 

M' 

... 

m 

•  ■. 

M 

117, 

IM 

... 

4M 

.a. 

m 

.«■ 

m 

«. 

9$ 

•  «. 

M 

«.. 

mf 

... 

201 

... 

m 

200,  all 

••• 

... 

18 

•*• 

m 

... 

m 

-•• 

m 

91, 

9 

•  •  « 

M 

67, 

n 

*  •• 

M 

•  •• 

« 

•  •» 

M 

260, 

m 

•  •• 

m 

«•* 

11* 

236, 

«. 

•  •• 

in 

... 

H'- 

167, 161, 

m 

••« 

M 

... 

m 

111. 

m\ 

9X, 

n- 

•  •  • 

14 

•  «  • 

99 

•  «• 

261 

«  •  • 

H 

•  .• 

261 

•  •• 

If 

265, 

281 

INDEX   OF   CASES   CITED. 


XXV 


Pack 


Ford  V,  Ford 
Fordbam  v,  Spreight 
Forogter  v.  Leigh 

FoKTBBt  ..• 

Fortfa  V.  Chapman 

Foster 

Fowler  v.  Fowler 

Fowler  v.  Willonghby 

FOK 

FoKv.  Fox 
Franks  v.  Brooker 


•  It 


I  Fredand  v.  Pearson 
I  F^man  v.  Freeman 
r  Kreemantle  v.  Taylor 

Fretwell  V.  Stacy     ... 

Frith       ... 
;  Frogley  v.  Phillips    .. 
I  Fry 

Fiyf,  Fry 

Fkyer  v.  Morris 

Fockeerooddin  Adam  Shaw 
'  Follfard  v.  Fnllford 

Fulton  V.  Andrew     ... 
I  Fyt^he  9,  Pjrtche 


Gabriel  v.  Hordakai 
^fialton  V.  Haneock   ... 
rfiaon  V.  Gregory 
ll*j0ardiner  v.  Gonrthope 
^^^ardiner  v.  Slater 
[  asrd&er 

I  flanter  v.  Gramer 
I  terrey  v.  Banrington 
I  Qarth  V,  Heyriok 
'  Oarthshore  v.  Ghalie 

flarvey  v,  Hibbert 
I  fisskell  V,  Harman  ... 

Qaskin  v.  Bogers 

"Oansden 

Gay  V.  Sharp 

fli^re  V.  Gayre 
i  €bae  v.  Gaze 
ifleale 

1  6«e  V.  Liddel 
j  Ctentiy 

i  George  v.  George 
1  Ghost  V.  Waller 
:  Gibbina  v,  Eeyden 

Gibbons  V.  Hills 
I  Gibson    ... 

Gibson  v.  Proth 

Giles  V.  Giles 

Giles  V.  Warren 

GJHaume  v.  Adderley 

Gin 
;  Gsll  V.  Bagshaw 
^  GtHespie  v.  Alexander 
\  OSOett  V.  Gane 
;  Gills  9.  Sheeley 

Gimlet ».  Pnrton 


t  .1 


G. 


161, 

2g6 

•  • 

209 

•  •  • 

278 

•  ■  • 

842 

•  ■  • 

156 

■  •  • 

321 

229, 

301 

•  •  « 

282 

•  •  • 

260 

241, 

270 

•  •  t 

143 

•  ■  » 

108 

197, 

204 

•  •  • 

116 

•  •  • 

210 

■ « • 

380 

•  •  fl 

73 

•  •  • 

176 

•  •  • 

820 

375, 

389 

•  •• 

277 

7,16, 

34 

•  ■  • 

204 

•  •■ 

84 

•  •  • 

307 

11,60, 

106 

.  ■ . 

379 

•■■ 

123 

a  ■  . 

120 

... 

248 

.  •  • 

334 

133, 

149 

... 

145 

140, 

190 

•  •  • 

383 

140, 

142 

•  •  • 

249 

•  ■  • 

99 

•  •  • 

89 

•  •  k 

192 

278, 

279 

•  ■  • 

96 

■  •  • 

81 

260, 

301 

•  •  1 

113 

•  •  a 

145 

»  ■  ■ 

391 

•  It 

297 

•  ■  • 

265 

•  •  • 

166 

•  •  ■ 

300 

•  •  t 

141 

•  ■  • 

109 

279, 

282 

■ .  • 

67 

149, 

162 

■  •  ■ 

384 

•  t  • 

140 

■  •  • 

184 

•  *• 

210 

XXVI 


INDEX   OF  CASES  CITED. 


Girdlestone  v.  Doe 

Girish  Ghnnder  Mitter 

Gittings  V.  Hacdermot 

Gladdon  v,  Stoneman 

GlanviU  V.  GlanviU 

Glover 

Glynn  v,  Oglander 

Goberdhnn  Bysaok  v.  Shamohonder  Bysack 

Gobindohnnd  Gossami  v,  Bangnn  Money  Dossee 

Gobinmani  Doei  v.  Shamlal  Bysack 

Gt)koolnatli  Gnha  v.  Issar  Loohian  Sing 

Qoldflborongh 

Ghmda  Kooer  i;.  Kooer  Oodey  Singh 

Goooh  V,  Goooh        ... 

Goodaore  v.  Smiih 

Goodlad  v.  Bnmett... 

Goodright  V.  Wright 

Goodtitle  v.  Southern 

Goodwin  v.  Lee 

Goodwin's  Trust 

Goolab  V.  Phool 

GoorooTa  Butten  v.  Narrain  Swamy  Button 

Gopalnarain  Hozoomder  v.  Muddonmutty  Guptee 

Gope  Mohun  Deb  v.  Sree  Bajoristna  Deb    ... 

Gordon  v,  Atkinson 

Gordon  V.  Lord  Beay 

Gore 

Gorst  V.  Lowndes     ... 

Gosling  v.  Townshend 

Gould  V,  Lake 

Gower  v,  Hainwaring 

Grant  V.Grant 

Grant  v.  Leslie 

Grant  v.  Lynam      ... 

Grayenor  v,  Watkins 

Gray  v,  Minnetthorpe 

Graybum  v,  Clarkson 

Graysbrook  17.  Fox  ... 

Grayson  v,  Atkinson 

Greated  v.  Greated  ... 

Green  v.  Barrow 

Green  v.  Britten 

Green  V.Green 

Green  V.  Harvey 

Green  v.  Hayman 

Green  V.  Howard 

Green  V.  Marsden 

Green  V.  Pertwee     ... 

Green  V.  Smith 

Green  V.  Symonds    ... 

Green  V.  Tribe 

Greenes  v,  Rawley ... 

Green's  Trust 

Greenway  V.  Hogg  ... 

Greenwell  i;.  Greenwell 

Greenwood  V.  Greenwood 

Gregson's  Trust 

Greig 

Greig  v,  Martin 

Greville  V,  Tylee 

Grey  v.  Pearson 

Grieg 

Grieres  v.  Bawley  ^ 


PA6B 

...  180 

343,  S56 

179,  198 

...  317 


87 
62,  6S 
43,  fiO 
854 


158,267,    27S 


64 
Iffi 
197 
199 


189 


..  m 


.  79 

91 

.  287 

,  246 

68,124,  8S8 

176,  839 

135,146,  149 

...  318 

...  Iff 

158,174,  983 

...  m 


149 

94^ 


216.  256, 


...  199 

...  Iff 

...  879 

...  191 

...  81* 

278,  897 

...  iir 


10,    11 

...  u 
...  u 


..      149,162,    U 


71 


,.    II 


IND&X   OP  CASGB   diTED; 


XXVU 


Page 


OffieTeaon  v.  Kinopp 

Griffin  v.  Femrd 

Gtmh 

Griffiths  V.  Evans 

Griffiths  v.Oole 

Griffiths  V.  Griffiths 

Griffiths  V.  Pnien 

Grimshaw's  trust 

Grxmwood  v.  Cozens 

Grish  Chnnder  Boy  r.  Broughton 

Grissel  V.  Swmhoe  . . . 
;  Groom  V.  Thomas 

Grose  v.  Amirtamoyee  Dossee 

GroTe's  Trusts 

Giyll's  Trust 

Gnardhonse  v.  Blaokbnni 

Gnde  v.  Worthington 
;  Guest  V.  Wilhisej 
I  Gnindry  v.  Penniger 
L  Gnllan 
i  Giillj  V.  Davis 

Gnngabai  v.  Bamanna 

Gimgaram  Wiswnnath  v.  Tappee  Baee 

Gmiyin  Beddi  o.  Chnniamma     ... 

Gnmej  V.  Gnmey   ... 

Guthrie  v.  Walrond 

GwiUim  V.  GwilUm  ... 


Babberfield  v.  Browning 
;  Babergham  v.  Bidehaigh 
s-  Habergham  v.  Yincent 

Hadjee  Mnstapha 

Hafeesoor  Bahman  v.  Khadim  Hossim 

&ji  Ismail  Abdnlla,  In  re 
V  Bali  Ismail,  Haji  Abdala 

Hales  r.  Cox 

Halifax  v.  WHson     ... 


i  Sail       ...  ... 

HaU  O.Hall 
I  Hall  17.  Hallet 
IBallv.  HiU 
I  Hall  V.  Fisher 
!  Hall  V.  Tokeloye 
;  Hall  r.  Warren 
^'Halton  17.  Foster 
'.  Hamabai  v.  Bamanji  Nasarvanji 
I  Hammemley  v.  De  Beil 
I  Hammond  v*  Neame ... 
I  Hanbniy  v.  Spooner 
f  Handley  v.  Stacy 
I  Hanson  v.  Hanson    ... 
;  Hanging  v.  Glynn 
I'Hariand  V.Trigg      ... 
!  'Harioe  v.  Harloe 
'Hanis 

;  Hairis  V.  Watkins 
IHarrison 

I  Harrison  v.  All  persons  in  general 
i  Harrison  v.  Blvin 
r  Harrison  v.  Foreman 
'  Harrison  v.  Harrison 


171, 

170      1 

•  •  • 

•  •  > 

66       i 

•  •  • 

115       t 

•  •  • 

«  •  ■ 

268 

fl  •  • 

204 

•  •  • 

98, 

99 

t  •  > 

275 

•  •• 

... 

241 

•  *. 

120 

•  •  * 

57, 

325 

305, 

308 

•  •  • 

•  •• 

76 

•  •  • 

56 

•  •  • 

•  •• 

297 

■  •  • 

178 

»  •  • 

84, 

85 

•  ■• 

159 

•  •  • 

•  •  • 

67 

•  •  • 

177 

•  •  • 

•  •■ 

118 

•  »■ 

139 

t  •  • 

•  •  • 

39 

•  ■  • 

88 

•  •  • 

«•  a 

40 

•  •  ■ 

99 

•  •  • 

241, 

272, 

273 

95. 

96 

•  •  • 

62 

•  ■  « 

•  •  • 

180 

62, 67,  71, 

72 

•  •  • 

24, 

314 

«  •  • 

4o8 

•  •  • 

«•« 

10 

•  •  ■ 

346 

•  t  a 

•  •  • 

879 

•  •  ■ 

287 

•  •  • 

•  •  • 

73 

82, 

84 

•  ■  • 

•  ■  • 

371 

•  •  • 

192 

•  ■  • 

•  •  • 

139 

•  a  ■ 

123 

■  •  > 

79, 

132, 

155 

•  •  • 

177 

•  •  fl 

•  •  « 

319 

•  •  • 

66 

•  •  • 

•  ■  • 

272 

•  • 

274 

•  •• 

*  •  1 

82 

«  •  • 

234 

■  •  • 

173, 

269 

268, 

270   . 

•  •  I 

•  •  • 

376 

69, 113 

,114, 

121, 

123 

•  •  • 

■  9  • 

307 

•  I  • 

339 

■  »  • 

•  •  t 

328 

»•  • 

98 

•  ■  • 

200,  267. 

261 

92,  142, 

,  178,  326, 

327 

XXVUl  INDEX   OF   CASES   OWED. 


Pagk 


216, 

788 

•  •  • 

275 

•  ■  • 

178 

«  • 

2(» 

«  •  ■ 

146 

84,85, 

Nfi 

•  •  • 

256 

•  ■  • 

S» 

156, 

m 

75, 

8S 

122, 

188 

•  •  • 

66 

*»« 

68 

•  ■  • 

200 

■ « • 

78 

•  •• 

128 

•  •  • 

341 

•  •  • 

274 

292, 

296 

•  •  • 

81 

•  •  ■ 

1« 

-mm 

m 

78, 

128 

•  •• 

m 

•  • 

264 

«  ■  • 

874 

•  •■ 

18S 

•  *  • 

907 

•  •• 

280 

•  «  1 

198 

•  •  • 

381 

Haxrison  v.  Jackson 

HarriBon  v.  Bkiwley ... 

HarriBon's  Estate 

Hart  v.  Tribe 

Hart  v.  Fulk 

Harter  v.  Harter 

Hartley 

Hart's  Trust  •  . . 

Harvey  v.  Harvey 

Harwood  V.  Baker   ... 

Hastie's  tmsts  ...  ... 

Hattatt  r.Hattatt... 

Hatton    ...  ...  ...  ... 

Hatton  V.  Finch 

Hawkes  v.  Hawkes 

Hawkes  V.  Hawkes  ... 

Hawke  17.  Wedderbnme 

Hawkins 

Hawkins  V.  Hawkins 

Hawksley  v.  Barrow 

Hawksworth  V.  Hawksworth 

Hawthorn  t;.  Shedden 

Hay  17.  Coventry 

nay  es  ...  ...  ••• 

Hayes  t;.  Hayes 

Hayward  V.  Kiusey... 

Hazeldine 

Hearle  17.  Greenbank 

Heam  17.  Baker 

Heame  t;.  Wiggenton 

Heath  17.  Daendy 

Heathcote  ...  ... 

Heathe  17.  Heathe  ...  ...  ..* 

Hellier  i7.  Hellier  *  ...  ...  ...  ...    lU 

Hemangini  Dassi  V.  Nobinchunder  Ghose  ...  ...  ...    288 

Hem£ry  17.  Hemfry  ...  ...  ...  .«.    328 

HemlotaDabee  ...  ...  ...        89,96,     97 

Hemming  f.  Clntterbrick  ...  ...  ...    191 

Hender  17.  Rose  ...  ...  ...  ...    808 

Henderson  ...  ...  ...  178,    247 

Henshaw  ...  ...  •*.  ...    u8 

Hensman  17.  Fryer ...  ...  ...  187,278,    291 

Hensman  17.  Pearse  ...  ...  ...  ...    188 

Herbert  17.  Herbert ...  ...  ...  ...    108 

Herbert's  trust  ...  ...  •  ...  184 

Hernando  ...  ...  ...  ...    186 

Heseltine  17.  Heeeltine  ...  ...  ...  ...    267 

Hetheringham  17.  Oakman  ...  ...  ...    146 

xxe^T evb  ...  ...  •••  ...    •w 

Hewett  17.  Kaye        ...  ...  ...  309,    310 

Hewett  17.  Snare  ...  ...  ...  ...    880 

Ax6  T*  son  ...  ..i  ...  ...    w 

Hibbert  f.  Hibbert  ...  ...  ...  ...    176 

HiokeBv.  Boss        ...  ...  ...  ...    298 

aIIOKb  ...  ...  ...  ...  •«•      AW7 

Hill                            ...  ...                                     ...                                      ..•  *™ 

Hill  17.  Crook  ...                                   ...                                   ...             182,  188 

Hill  17.  Cnrtis          ...  ...                                   ...                                 864,  386 

Hill  17.  Walker  ...                                   ...                                   ...                 ...  376 

Hills  17.  Wirley     •  ...  ...                                  ...                                  ...  188 

Hinckley  17.  Simmons  ...                                  ...                                  ...                ...  96 

Hindmaroh               ...  ...                                   ...                                   ...  12S 

Hindmarch  17.  Charlton  ...                                  ...                                  ...                ..  96 


INDEX   OF   CA8ES   CITED. 


XXIX 


HincU 

Hmton  V,  Pinke 

HtnTos  17.  HxiiTes    ... 

Hirabai  f.  Lakghmihai 

HitoheiiB  9.  Basset  ... 

HitchingB  v.  Wood 

Hoathv  Hoath 

Bobbs  V,  Knight 

HobsoD  9.  BUckbnm 

Hodge  .V.  Clare 

Hodge's  Legacy 

Hodges  V.  Peacock 

Hodgson  V.  Amborose 

Hodgson  V.  Halford 

Hodgson  v.Jex 

Hodsonv.  BaU 

Hogan  V.  Jackson     ... 

Hogg  V.Cook 

Hogg  V.  Greenway  ... 

Hcgger  V.  Payne 

Holford  V.  Wood 

HoUinrake  v.  Lister 

Holmes  V.  Custanoe... 

Holmes  v.  Cradock 

Holmes  v.  Presoott  ... 

Holland  v,  Bwin 

Home  v.  Pillans 

Home  V.  Piingle 

Homer  V.  Homer 

Hone's  Trusts 

Honeywood 

Honooman  Prasad  Panday  v.  Masst.  Baboee  Monraj 

Hood  9.  Hood 

Hood  V.  Oflibadsir-   .• 

Hooley  v^  Ufttton 

Hopkms  V.  Abbott 

Hopkins  t).  Hopkins  .. . 

Hopwood  V.  Ho|nrood 

Horev.  Obsome 

Horendronarain  Achorji  v.  Ohandrakanta  Lahiri 

Horridge  v.  Fergnsson 

Horsford...  .  . 

Hbnrood  V.  West 

Hosking  V.  NichoUs 

Horton  «.  Brooklehorst 

HotchkisB's  Trosts 

Houghton  V.  Honghton 

Howard   ■•• 

Howard  V.  Collins 

Hofre  V,  (Barl  of)  Dartmouth    ... 

Howells  V.  Jenkins   ... 

Hoy  t7.  Master 

Hiiokvale 

Hudson  v,  Hndson 

Hndsonv.  Parker     ... 

Hughes  V.  Empson 

Hughes  V.  Hughes    ... 

Hsgaennin  v,  Beasly 

Homberstone  v.  BtiULton 

Humble  v.  Shore 

Home  v.  Bdwards    ... 

Humphreys  v.  Humphreys 

Humphrey  V.  Tayleur 


...     265,277, 


117, 
66. 


2it2, 
2i4,  24&[ 

•  •  ■ 

138, 


.!.     260, 269, 


...89,90,  114, 


287, 


•  •  • 

•  •  • 

•  « • 


210, 


200, 
279, 
284, 


Page 

90 
279 
282 

18 

lis 

114 
240 
127 
196 
339 
264 
191 
131 
257 
194 
215 
152 
188 

10 
212 
190 
265 
184 
242 
268 
204 
246 
891 
139 
204 
842 
369 
890 
271 
190 
154 
156 
289 
230 

97 
179 
122 
268 
280 
389 
180 
301 
115 
250 
385 
306 
270 

96 
872 

96 
376 
212 

84 
199 
205 
381 
288 
199 


I 


XXX  IlfDSX  OF  GASES  CITED. 

Pam 

Humphriea                ...  ...                                    ...                                    ...  191 

Honabati  Koenin  V.  Ishnri  Dntt  Koer  ...                                   ...               55,  67 

Hunt                        ...  ...                                  ...                                  ...  68 

Huntt?.  Hort                              ...  ...                                   ...      185,149,  161 

Hunt V.  Hnnt            ...  ...                                    ...                                    ...  91 

Hnut-Foulston  V.  Fnrber           ...  ...                                                      ...  MO 

Hunter  V.  Bullook    ...  ...                                   ...                                157, 

Hunter  V.  Cheshire 

Hureewulubh  Ghingaram  V.  Keshowram  Sheowdas  ...                                  ...  81 

Hurlstone  9.  Ashton                   ...  ...                                   ...                 ...  Itt 

Hurpurshad  v.  Dyal...  ...                                    .,                                   ...  fig 

Hurpurshad  V.  Sheodya]            ...  ...                                  ...                ...  17 

Hurro  LaU  Shaha    ...  ...                                   ...                                 349,  351 

HnrroBoondery  V.  Kistonath  B07  ...                                   ...                ...  6S 

Hurro  Sundari  Dabia  ...                                   ...                                   ...  97 

Hurro  Soondari  Dabia  v,  Ghunderkant  Bhattacharjea  ...                ...  96 

Huratv.  Beach         ...  ...                                  ...                                191,  19t 

Hurst  v.  Hurst                            ...  ...                                   ...                ...  261 

Hussey  V.  Berkley    ...  ...                                  ...                                  ...  M 

Hussey  V.  Dillon                          ...  ...                                   ...                 ...  188 

Hutoheson                  ...  ...                                   ...                                   ...  Ill 

Hutcheson  V.  Hammond            ...  ...                                  ...     197,256,  968 

Hutoheson  V.  Jones  ...  ...                                   ...  810 

Hutcheon  V.  Mannington           ...  ...                                   ...             248,  818 

Hutchinson               ...  ...                                  ...                                  ...  197 

Hutchinson  17.  Barrow                 ...  ...                                   ...                 ...  166 

Hutchinson  V.  Lambert    ...  ...                                   ...                                   ...  888 

Hutchinson  and  Tenant               ...  ...                                   ...            269,  879 

Hynes  V.  Mathews  ...                                  ...                                  ...  841 

1. 

Iblfstson                 ^    ...  ...                                    ...                                 114,  Ifl 

Ibier       ...                                  ...  ...                                  ...                ...  9S 

Ilchester,  B.  of          ...  ...                                   ...                        108,109,  111 

Illingworth  V.  Cooke                   ...  ...                                   ...                ...  168 

llott  v.  6eoi*ge          ...  ...                                   ...                                   ...  96 

Imlaoh  V,  Zuhooroonisa  Khan  nm  ...                                                      ...  408 

Inglesant  v.  Inglesant  ...                                   ...                                   ...  96 

Ingram  r.  Suckling                     ...  ...                                   ...             226,  8« 

Ingram  v.  Soutten   ...  ...                                   ...                                    ...  8tf 

Innes  v.  Johnson                         ...  ...                                   ...                 ...  888 

Innes  V.  Mitchell      ...  ...                                  ...                                  ...  800 

Innes  v.  Sayer                            ...  ...                                  ...                ...  188 

Iredell  V.  Iredell       ...  ...                                  ...                                  ...  810 

Isaac  v.  Hughes                          ...  ...                                                     ...  188 

Ishan  Chunder  B^  ...  ...                                                                         ...  861 

Isri  Dut  Koer  V.  Bansbutti  Koerain  ...                                   ...                 ...  S8 

IsBur  Chunder  Surmah  v.  Doyamoye  Debea  ...                                333,  88i 

Isted  v.  Stanley                           ...  ...                                   ..*.                 ...  8tt 

Irvine  v,  Sulliyan     ...  ...                                  ...                               269,  271 

J. 

Jackson...                                   ...  ...                                  ...             209,  817 

Jackson  v.  Hamilton  ...                                   ...                                   ...  159 

Jackson  V.  Paulet                        ...  ...                                  ...                ...  818 

Jacombv.  Harwood...  ...                                   ...                                   ...  87! 

Jacques  v.  Chambers                  ...  ...                                   ...     159, 277,  288 

Jaikali  V.  Shibnath  Chatterjee  ...                                   ...                          60,314,  885 

James      ...                                   ...  ...                                   ...                ...  125 

James  v,  Allen 
Jarman's  Estate 


INDEX  OF  GASES  CITED. 


lalindnt  Mohnn  Tagore  v,  Ganendra  Mohna  Tagore    ... 

Jaykali  Debi  v.  Sbibnatb  Chatter jee 

Jeev.  Andley 

Jeeeon  if.  Wright 

Jeffrey  V.  De  Vitre 

JeAreys  v.  Jeffreys 

Jeffrey's  Trust 

Jeffries  V.  Michell 

Jehan  Khan  V  Handy 

Jenkins  V.  Gnisford 

Jenkins  V.  Haghes    ... 

Jenkins  V.  Morris 

Jemier  IT.  Finch 

Jenner  V.  Tomer 

Jeminghan  v.  Herbert 

Jesson  v.  Jesson 

Jewan  Dass  v.  Shah  Knbeerooddeen 

Jewan  Pnnda  v.  Sona 

Jewis  V.  Lawrence    ... 

JitD  Lall  Mahta  v.  Biuda  Bibee. . . 

Job  V.  Job 

Jobaon's  case 

Jogendranarain  Deb  Roykat  v,  Emily  Temple 

Jogeshchnnder  Ghakravarti  v.  Umatara  Debya 

Johnson  ... 

Johnson  v,  Arnold 

Jcdinson  tr.  Ban 

Johnson  V.  Crook 

Johnson  V  Fanlds     ... 
.  Johnson  v.  Johnson 

Johnson  V.  Lyford    ... 

Johnston  v.  Bowland 

Johnstone's  Settlement 

JoDiffe  V.  East 

Jones 

Jones  V.  Badley 
I  Jones  V.  Boytagh 
!  Jones  V.  Greatwood 

Jones  Vm  Lewis  •«■  ••• 

Jones  IT.  Mackilwain 

Jones  V.  Powell 

Jones  v.  Selley 

Jones  t>.  Sonthall 

Jones  V.  Westoomb 
^  Jones  V.  Williams 

Jopp  V,  Wood 
'  Jordan  v.  Money 
;  Joseph  Vathiar 
j  wOys  ...  ... 

'  Ji&ber  V.  Jabber 

Jndah  V.  Jndah 

Jndd  V.  Jndd  •••  ••• 

Joggomohnn  Bay  v,  Neemoo  Dossee 
Jaggat  Mohini  Dossee  v.  Sokheemoney 
JoUv.  Jacobs 

i 

■Ksdnmbinee  Dossee  v.  Koylash  Kaminee  Dossee 

■Kalee  Narain  Boy  Chowdhry  v.  Bamcoomar  Chand 

■KalUsa  Sing  v.  Sanwal  Sing 

iKsUynath  Nang  Chowdhry  v,  Chnndemath  Nang  Chowdhry 

iKally  Proeono  Hitter  v.  Gopeenath  Thnr    ... 


Paos 


•  •  . 

267 

.  <  • 

869 

170,  215, 

228 

131,  132, 

165 

•  ■  a 

181 

•  a  • 

280 

•  •  • 

880 

•  k  • 

138 

■  •  • 

402 

87, 

88 

... 

158 

7*,  76, 

78 

•  •  • 

94 

•  •  • 

267 

160, 

168 

•  •  • 

802 

•  •  • 

232 

•  •  • 

59 

•  •  • 

275 

a  ■• 

208 

•  •  • 

889 

a  •  • 

156 

•  ■  • 

862 

•  •  a 

856 

875, 

390 

«  «  • 

158 

71. 

72 

248, 

249 

•  •  • 

244 

203, 

881 

124, 

888 

•  •  « 

271 

•  •  • 

285 

•  «  a 

201 

90, 

819 

•  •  • 

78 

•  •  • 

881 

•  •  • 

272 

•  •  • 

875 

•  •  • 

287 

•  •  • 

879 

•  •  • 

810 

198, 

286 

•  •  • 

258 

•  •• 

228 

•  •  • 

16 

•  •  « 

66 

11, 

61 

•  •  • 

117 

•  »• 

158 

«  •  • 

288 

a  «  • 

241 

27,80, 

36 

68, 

282 

•  a  . 

207 

•  «  • 

813 

•  .. 

820 

•  •  • 

17 

•  •  • 

214 

*  •  • 

217 

XXXn  INDfiX  OF  CA8SS  CITED. 

Page 

Kaminee  DoBsee  V.  Bisonath  Ohose  ...                                 ...               ...  M 

Keenv.  Keen             ...  ...                                   ...                                   ...  124 

Keen'8 TmstB                              ...  ...                                  ...                ...  876 

Keigwin  V.  Keigwin ...  ...                                    ...                           95,96,  124 

Eellefct  V.  Kellett                        ...  ...                                  ...                ...  866 

Kendall  V.  Kendall  ...  ...                                   ...                                152,  16t 

Kennedy  V.  Kennedy                  ...  ...                                  ...                ...  160 

Kennell  V.  Abbott     ...  ...                                   ...                                141,  142 

Kent  i;.  Hughes                           ...  ...                                   ...                 ...  278 

Kenworthy  v.  Kenworthy  ...                                   ...                                327,  S3S 

Kermode  V.  Maodonald,               ...  ...                                   ...     115,116,  288 

Kerodemoney  Doesee  v,  Dorgamoney  Dossee  ...                                 ...  60 

Kerri;*  Clinton                             ...  ...                                   ...            156,  151 

Kerr  V.  Middlesex  floBpital  ...                                  ...       178,265,296,296,  897 

Key  V.  Key                                  ...  ...                                  ...                ...  167 

Kbadaiah  Bibee  v.  Soffarali  ...                                  ...                                   ...  807 

Kherodemoney  Dosaee  v.  Doorgamoney  Dossee  ...                         213, 217,  219,  314,  888 

Khnsalohand  v.  Hahadevjai  ...                                  ...                                   ...  58 

Khnttnn  Koore  V.  Poona  Koore  ...                                  ...                ...  87 

Kidney  17.  Gonssmaker  ...                                  ...                                   ...  806 

Kilbride's  Trusts                          ...  ...                                   ...                 ...  146 

Kilvert's  trusts         ...  ...                                  ...                                   ...  184 

Kimpton ...                                   ...  ...                                   ...                 ...  91 

King  V.  Bennett        ...  ...                                   ...                                   ...  144 

King  i;.  Cleveland                       ...  ...                                   ...                 ...  180 

Kingv.  Oeozge        ...  ...                                   ...                                    ...  194 


King  V.  Martin 

Kingv.  Short  ...  ...  ...  ...    878 


King's  Proctor  v,  Daines, 

Kinleside «.  Harrison  ...                                   ...                                    ...      88 

Kirby  t'.  Potter                           ...  ...                                  ...                ...  277 

Kirk  v.  Jodd             ...  ...                                  ...                                   ...  867 

Kirkman  V.  Booth                      ...  ...                                  ...                ...  898 

Kirkpatriok  V.  Bedford  ...                                   ...                                   ...  180 

Kirkpatrick  V.  Kirkpatriok        ...  ...                                  ...             145,  281 

Knight  17.  Cameron  ...  ...                                   ...                                236,  918 

Knight  V.  Davis                           ...  ...                                   ...                ...  288 

Knight  V.  Gould       ...  ...                                   ...                                    ...  801 

Knight  V.  Knight                         ...  ...                                   ...                 ...  248 

Knott  V.  Cottee        ...  ...                                  ...                                  ...  271 

Knox  V.  Hotham                         ..•  ...                                  ...             265,  888 

Kokya  Dyne             ...  •..                                  ...                             7,15,  84 

KoUany  Koer  V.  Luchmeepershad  ...                                  ...                ...      68 

Komallochun  Dutt  v.  Nilmtton  Mundle  ...                                   ...                347, 349, 857,  860 

Kooi^'behari  Dhur  v.  Premchand  Dutt  ...                                  ...        18, 59,  174 

Kirby                         •••  •••                                   •••                                   ...  188 

Krishnakinkur  Boy  V.  Baimohun  Boy  ...                                   ...             312,  888: 

Krishnaramani  Dasi  v.  Ananda  Krishna  Bose,  25,  46,  49,  50,  52, 216,  217,  228,  867 

Kumarasami  v,  Subbaraya  ...                                  ...                               158,  898 

Kumara  Asima  Krishna  Deb  v  Kumara  Kumara  Krishna  Deb  25, 46,49,  50, 52,  216, 228,267,  268 

Kumar  Tarakeswar  Boy  v.  Kumar  Shoshi  Shikhareswar                ...                                    ...      51 

L. 

Labouchere  v.  Tupper               ...  ...                                  ...                ...  378 

Lake  v,  Currie          ...  ...                                  ...                                  ...  168 

Lakeri;.  Hordem                       ...  ...                                  ...              184^  188 

Lakshmibai  V.  Qunpat  Moroba  ...                                  ...  88 

Lakshmishankar  V.  Yaijnath      ...  ...                                   ...                 .  88 

Lalohand  Bamdyal  17.  Quntibai  ...                                   ...                                   ...  368 

Lallabh&i  Bapnbhai  V.  Mankuverbhai  ...                              59,60,269,270,  292 

Lallah  Mahabeer  Pershad  V.  Kundur  Koonwar  ...                ...                ...  10 

Lambe  V.  Eames       ...                ...  ...  S14 


IKDBX   or   CASES   CITED. 


XXXIU 


LunMl  V.  Lambell 

Lambeit  v.  Thwaites 

LftDOMter 

Lancefield  v,  Iggnlden 

Laad  r.  Devaynes 

Lane 

lAne  V.  Green 

Lang  V.  Pngh 

Lttngdale  v.  Briggs 

Lttogdon  V,  Booke     ... 

Ltogford 

Langford  v.  Gasooigne 

Langhmn  v.  Sandf  ord 

Laiigle7  v.  Hawk 

Langston  v.  Langston 

Lashbrook  v.  Cock 

Lasaeoce  f .  Tiemey 

LawBon  v.  Stitch 

Lay 

Leake  v.  Bobineon    ... 

Leohmere  v.  Larie 

Leckie 

Ledger  v.  Hooker 

ijee  Vm  mOO  •«' 

Lee  V.  Pain 

Leeoh  v.  Bates 

Leeming  v.  Sberratt 


110, 


Leeeon 

Le  Grioe  v,  Fitoh 
Leigh  V.  Byron 
l^h  V. 

Lngh  V.  Korbory 
Leighton  «.  Bailie     ... 
Lemage  v.  Goodban 
Lenuum  v.  Bonsall    ... 
Le  Marohant  «.  Le  Marohaut 
Lepine  v.  Bean 
Ledi    ' 

Lester  v.  Ghurland 
Lester  t*.  Smith 
Lett  V.  Randall 
Lererington 
I^T^a  tmst 
Lewm  V.  Lewin 
Lewis 

Lewis  V.  Mathews 
Liddaid  v.  Liddard  ... 
L^tfoot  V.  BarBtall 
Umjiv.  Bapnji 
Idndsay 

Jindsay  v.  Lindsay 
sr  V.Smith 
Iter  V.  Tidd  , 

)y  V.  Livesey    ... 
>yd  V.  Boberts 
Ee  V,  James         . . . 
Ee  V.  Lamb 
V,  Maw 
Ee  V.  Lamb 
ig  V.  Aldred 
V.  Byrnes 
V.  Watkiuson  ... 


••• 


••• 


285, 


164, 

... 

... 
... 
• .  • 


265, 


193,  217, 228,  224,  241, 

269, 


286, 

...     136,  192, 


104, 

•  •  • 

155,  176i 

«  a  • 

•  •  • 

115, 

ft  •  • 

269, 


215, 

92, 

•  •  « 

299 
93, 


144, 

94, 


826, 


Page 

828 
171 

68 
278 
287 
821 
142 
146 
166 
822 
321 
888 
150 
817 
145 
200 
266 
277 
104 
248 
271 
885 
190 
288 
209 

94 
243 
821 
835 
287 
184 
2U9 
187 
193 
321 
104 
272 
184 

68 
227 

63 
297 

93 
251 
881 
118 
274 
269 
205 
229 

64 
106 
150 
189 
883 

95 
114 
240 
120 
212 
106 
827 
178 


X 


xxxxv 


INDEX  OF  GASES  CITED. 


Longford  v.  Gowland 

Longhead  v.  Phelps  ... 

Longman  v.  Brgwn 

Lord  Brooke  v.  Warwick 

Lord  Donegal 

Lord  Thjnne  v.  Stanhope 

Lord  Walpole  v.  Earl  of  Gholmondely 

Loacombe  v.  Winteringham 

Loyegrove 

Lowe 

Lowry 

LowBon  V.  Copeland ... 

Lowther  V.  Cavendish 

Lnohmipnt  Singh  v.  Amir  Alam 

Lacknnohonder  Seal  v.  Koroonamoney  Dossee 

Lngar  v.  Harman 

Lnkshmun  Dada  Naik  v.  Chandra  Dada  Naik 

Lozf ord  V.  Cheeke     ... 

Lyon  V,  Home 

Lynch  v.  Bellew 

Lyne's  Estate 

Lyne's  Trosts 

Lynn  v,  Beaver 

LyonBfi  V.  E.  I.  Company 

Ma  Bwin  v.  Ma  Tin 

Maodonald  v,  Irvine 

Macey  i;.  Shormer 

Machn  ...  ... 

Maokinnon  v.  Peach 
Maokinnon  v.  Sewell 
Maclaren  v,  Stainton 
MaoLeroth  u.  Bacon 
Maonab  v.  Whitbread 
Maddock 

Magistrates  of  Dundee  v.  Morris 
Magnard  v.  Wright  ... 
Mt£omed  v,  Hamiddnlla  Khan  Lotfnl  Hnq 
Mahomed  v.  Shnmsool  Shewokram 
Main  v,  Qoilter 
Mainwaring  v,  Beevor 
Major  V.    Williams 
Malchas  v.  Bronghton 
Malim  v.  Keighly 
Man  V.  Baee  Krishna  Baee 
Mancharji  Pestonii  v.  Narangan  Lnkshmanji 
Mangoldas  Nathubhoy  v.  Krishna  Bai 
Manickbhai  v.  Hormasji  Bamanji 
Manicklal  Atmaram  v.  Manchershi  Dinsha 
Mann  v.  Copeland 
Mann  v.  Thompson  ... 
Manning  v,  Thesig^ 
Mannox  v,  Oreener  ... 
Mansergh  v.  Campbell 
Maj^gitson  v.  Hall     ... 
Markham  v,  Ivatt 
Marlborough  v.  Godolphin 
Marsden  v.  Kent 
Marsh  v.  Evans 
Marsh  v.  Marsh 

Marshall  .•*  .•• 

^.arston  v.  Doe  d.  Fox 


Pagi 
.  231 


M. 


... 

171 

... 

287 

•  •  V 

82 

•  •  « 

111 

•  •  « 

126 

•  •  • 

229 

•  «  • 

65 

•  •  • 

821 

•  •  • 

219 

•  •  ■ 

286 

254, 

280 

•  •  • 

401 

*  •  • 

42 

•  «  • 

181 

39. 

40 

236, 

212 

•  •• 

84 

•  •« 

S2D 

••• 

881 

«  •  • 

800 

•  «• 

18D 

•  •  ■ 

2S9 

...    281 


260,    268 

...     201 
-.     259 


...  177 

268,269,  290 

28 

...  1« 

...  146 

17, 18,  56,5si  174 

...  243 

...  212 


229,  231 

268,  269 

83 

16, 17,  58 

48 

...  2* 

60,  214 

278,  283 

...  211 

...  190 

174,  596 

...  »6 

...  .72 

...  M7 

...  197 


66,  87,  88, 126, 176,     M2 

88,       - 


181 
06 


INDBX  OF  GASES   CITED. 


XXXV 


Kaitelli  v.  Holloway 

Kartin  v,  Holgate 

Hartin  v.  liaxtin 

Hartini   ... 

Ifaaejk  v.  FergoMon 

Mason  V.  Clarke 

Mawoy  v.  Maaaej     ... 

Maatoman  v.  Maberley 

Maatera  V.  Masters  ... 

ICatohwiok  v.  Cock 

MaTheeiT.  MaNoo  ...  .      ... 

MaUiews  v,  Foalsham 

Mathews  v.  Keble     ... 

Mathews  v.  Warner 

Mathiaa 

Maxwell  v.  Maxwell 

May 

May  V.Wood 

Mayfaank  9.  Brooks  ... 

Mayd 

Mayfield  v,  Newton  ... 

Mayho  v,  Williams 

Mayor  of  Lyons  v.  Advocate  General  of  Bengal 

Mayor  of  Lyons  v.  E.  L  Co. 

McCabe 

McCormick  IT.  Grogan 

McDonald  v.  Bryce... 

McDonell  v,  Prendergast 
'   McLachlan  v.  Taitt ... 

McMordo 

M'Cormick  v,  Grogan 
1  McVicar 
}  Mead  V.  Orrery 
i  Meadows  v.  Parry 

I  Medworth  v.  Pope    ...  ^ 

I  ■  Meeds  v.  Wood 
!  Meggison  v.  Moore  ... 
'  Magson  v.  Hindle 

Melnish  v.  Milton     ... 

Mellish  V.  Vallins     ... 

Melkur  V.  Daintree 

Mendham  9.  Williams 
,  Menziea  V.  Pnlbrook 

Maroer 
■  Mercer  v.  Hall 
^  Meroes  V.  Cones 
I  Meredith... 
,  Meredith  V.  Farr 
I  Meredith  v.  Heneage 
:  Meredith  v.  Treffry  ... 
!  Merritt    ... 
;  Merry  V.  HiU 
i  Mercy  V.  Byves 

Metham  v.  D.  of  Deron 

Mettev.  Mette 

Middleton 

Middleton  v.  Messenger 

Middleton  v.  Windross 

Midland  ... 

Midland  By.  Co.,       ... 

fudv.  BaQey 
s  V.Harrison 
nr  V,  Administrator  General... 


1 

Page      ' 

132, 

154 

••• 

..a 

188 

24a, 

249 

•  •• 

64. 

92 

212, 224, 

236 

••• 

a  a  a 

181 

..* 

389 

... 

62, 

115 

•  •  a 

191 

.*• 

l»t 

210 

a  a  a 

34 

... 

•  •  • 

284 

... 

227 

•  •  . 

•  aa 

66 

aaa 

69 

... 

... 

291 

aaa 

126 

... 

... 

244 

aat 

197 

•  a  . 

.  aa 

64 

■  .  . 

194 

347, 

34d, 

361, 

360 

•  •  • 

231 

... 

w. 

229 

118, 

1M> 

122 

... 

.a. 

73 

aaa 

227 

... 

•  aa 

327 

aaa 

236 

.a. 

aaa 

105 

aaa 

271 

.  .  • 

.  .  a 

107 

... 

368 

... 

... 

258 

.  .a 

183 

a*. 

236, 

242 

«•• 

268 

•  « a 

•  » t 

186 

... 

14X, 

324 

•  •  I 

291 

... 

• 

•  • 

147 

•  •• 

237 

a  .  . 

•  •  * 

341 

«  •  • 

69 

a.. 

•  *  • 

256 

•  •• 

282 

... 

•  •  • 

117 

•  •  a 

184 

268, 

269, 

270, 

271 

a  .. 

144 

•  a  . 

a  .  . 

117 

240, 

2«. 

248 

•♦• 

•  •  • 

256 

•  •  • 

184 

... 

•  •  • 

106 

•  •  • 

92 

... 

211, 

212 

•  •• 

805 

... 

•  •  a 

168 

a  ■  • 

165 

... 

136, 

169, 

280 

a  a  a 

876 

•  •  . 

aaa 

878 

XXXVl 


INDEX    OP   CASES   CITED. 


Page 


Miller  V.  Hnddlesfcone 

Miller  V.  Thnrgood 

Milligan 

Mills 

Mills  V.  Farmer 

Mills  V.Wills 

Milner  v.  Mills 

Milnes 

Minakshi  v.  Yirappa ... 

Minors  V.  Battison 

Mitchell  V.  Gurd 

Mitford  V.  Beynolds 

Mocatto  V.  Lindo 

Moffett  V,  Bates 

Moggridge  V.  Thaokwell 

Mobant  Bnrm  Snroop  Dass  v.  Khashee  Jha 

Moharaja  Fertab  Narain  Sing  v.  Moharani  Sabhas  Koer 

Mobar  fessada  Bye  Sahib  Pushwah  v.  £.  I.  Co. 

Mohesh  Lall  v.  Bnsnnt  Eoomaree 

Mohnn  Doss  v.  Latchmnn  Dass... 

Moir  ... 

Mokoondolall  Shaw  v.  Goneshchnnder  Shaw 

Monejpenny  v.  Dering 

Monohnr  Mookerjee 

Montagae  v.  Kncella 

Moohnmmnd  Ameenoodeen  Khan  v,  Moohnmmud  Kabeeroodeen 

Moorley  v.  Bird 

Moore  v.  Barber 

Moore  v.  Cleghom 

Moore  v.  King 

Moore*s  Tmst 

Moore  v,  Whitehoose 

Moosa  V.  Essa 

Morant 

Morgan    ...  ••> 

Morgan  v,  Edwards  ... 

Morgan  V.  Ha tchell 

Morgan  v.  Morgan    ... 

Morice  v.  Bishop  of  Durham 

Morison  17.  Administrator-General 

Morrell  V.  Fisher 

Morrell  v,  Morrell 

Morrice  v,  Aylmer 

Morris 

Morton     .••  ...  ... 

Moseley  v.  Massey   ... 
Moss  V.  Cooper 
Morton,  Coontess  of 
Mostyn  v.  Mostyn     ... 
Monng  Hpo  Khin  v.  Makyin       ... 
Mower  V.  Orr 
MnlUck  V,  MoUick 
Mnllins  v.  Smith 
Mnlraz  v.  Chalekaney 
Mnnmohnn  Ghosal  v.  Pnreshnath  Roy 
Mnnnoolall  v.  Gopee  Dntt 
Mnnroe  f .  Mnnroe    ... 
Mnrfett  v.  Smith 
Murray  v.  Jones 
Murray  v.  Tancred 
Mnrton  V.  Markby     ... 
Musgrave  v.  Down 
osleah  v,  Musleah 


299, 

,800,  881 

•  •  * 

...  SOS 
108,  106 

•  •  * 

...  124 

...  «•.» 

•  •  • 

...  817 

...   JV" 

•  •  • 

817,  8» 
...   41 

■  a  • 

...  248 
85,  884 

•  •  • 

161,  198 
...  287 

•  •  • 

...  278 

•  •  • 

S8 

•  •.   SB 

.  •  • 

362,  868 
...  877 

•  •  • 

...  851 

257, 

269,  268 

•  »  • 

62,  288 

...  286 

■  •  • 

318,  8S1 
179,  180 
398.  408 

•  •  • 

...  188 
...   81 

•  «  ■ 

...  174 

...   «w 

•  ■  • 

...  201 

312,  322, 

326, 

872,  402 
...  898 

•  •  • 

68,  198 

...  801 

«•* 

...   88 
281,  888 

•  •  • 

...  880 
88 

•  •  • 

188,  140 
84,  842 

•  •  < 

154,  286 
80,  848 

•  •  • 

...  118 
...  146 

...  71 

■  •  • 

...  124 
140,  148 

•  •  • 

...  208 

•  «  • 

48,  878 
288,  2SS 

•  «• 

30  87 

196,815,  Z\9 

•  •  • 

...  » 
...   1« 

•  •  • 

...    n 

...  888 

•  •  • 

...  841 

...  861 

•  •  « 

...  « 
1*  0 

INDEX   OP  GASES   CITED.' 


XXXVll 


Mwmniit  Khnttnn  Koorr  v,  MnamiTnat  Poona  Koorr 
MosBoorie  Bank  v,  Baynor 

N. 

Nagahitohmee  Ummal  v.  Qapoo  Nadaraja  Chetti 
Naga  lean  Toon  v.  Naga  Myat  Thin 
Nana  Karain  Bao  v.  Hnree  Pnnth  Bhao 
Nanhn  Koer  v,  Somimn  Thakor 
Napier    ...  ... 

Nuottam  Jogjivan  v.  Nanandaa  Harikisandas 

NaminsTami  Chetti  v.  Anmaohella  Chetti 

Kebon  V.  Page 

Nelthrop  V.  Biscoe 

Nepean  v.  Doe 

Nesbitt 

Netaicharan  Pjne  v  Sen  Chinga  Dasi 

NflriU  V.  Boddam 

New  v.  Bonaker 

Newbold  u.  Roadknight 

Newbolt  V.  Price 

NeweU  V.  Weeks 

Revrland  V.  Attorney- General 

Newman  v.  Newman 

Newman  i;.  Wil0oo   ... 

Newton   ... 

Newton  v,  Clarke 

Newton  v.  Metropolitan  By.  Co. . . . 

Niohols  t>.  Binns 

Nieholla  v,  Hawkes 

Nicholls  t7.  Nicholls  •.. 

Niehollfl  V.  Osbom 

Nickisaon  v.  Gockill  ... 

Nilkomal  Shaw  v.  Beed 

Nilmoney  Sing  Deo  v.  Umanath  Mookerjee 

Niabett  v.  Murray 

Nifcye  €vopal  Siroarv.Nagendranath  Mitter... 

Nobodoorga 

Noel  v.  Wells 

Ncrman  v.  Kynaston 

Nonrington  •  •  • 

Narris  v.  Harrison 

Northern's  Estate,  Salt  v.  Pym 

Norton  V.  Bolly 

Nmm's  Trusts 

Nnsmt  AU  v.  Zeinnnnissa 


Page 

...      97 
269,270,    272 


27,  29,  30,  31,  82,  37, 

•  •  • 

6, 


5,  83,  88, 
6, 


...     194,  162, 


• . . 
... 
... 


63, 
299,  300,* 

349,  356i 

... 

92, 

384^ 


147, 


88 
84 
86 

866 
848 

39 

28 
292 
388 
261 
336 
267 
114 
281 
282 
140 
860 
229 
806 
291 
348 

94 
826 

76 
178 

66 
163 
381 
376 
368 
278 

97 
867 
824 
116 
888 
277 
148 

84 
140 
397 


O. 


Oakes  v.  Oakes 

Obhoy  Chnm  Mostafi  v,  Umacham  Mnstafi 

Oeeanio  Steam  Navigation  Co.  v.  Satherbnrry 

Ocdeston  v.  Fnllalove 

Ode  9  V.  Brown 

Ogl  V,  Ejoipe 

Ogi  v.  Lord  Sherborne 

On  V,  Heath 

OMng    ... 

OU]  hant 

^  )y  V.  Bates 

OK  ^oney  V.  Bnrdett 

Om  naney  v.  Batcher 

Oni  ms  V.  Tyrer 


•!• 


286,  286 

...  867 

...                              ...  OtrU 

182,  183 

...                  ...  X  o  V 

...  164 

149 

198,  206 

96,  97 

...  331 

...  204 

197,234,246,  247 

...      168,207,  229 

111,  114 


xzxviii 

INDIX   0? 

Oppenheim  v.  Henry 

»  •  • 

Ord 

•  ft* 

Orr  V.  Kaines 

•  •  • 

Oswald 

ft  ft  ft 

CToole  V,  Browne 

•  •  • 

■ 

Orerhiirs  trnat 

•  ft  • 

Owen  V.  Bryant 

•  •  • 

OwBton 

ft  ft  • 

Oxford,  (Earl  of)  v.  Gharohill 

ft  •  • 

Pabitra  Doasee  v.  Damndar  Jana 

Padbnry  v,  Clarke     ... 

ft  ft  ■ 

Page  V.  Donovan 

■  •  a 

Page  V.  LeapingweU ... 

ft  ft  ft 

Page  V.  Page 

■  ft  V 

Pagev.  Tonng 

■  ft  ft 

Paget  V,  Hnish 

ft  •  ft 

Paine  v.  Hyde 

ft  •  ft 

Palmer  v,  Crawford 

ft  •  ft 

Palmer  V.  Flower 

ft  ft  ft 

Pahner  u.  Simmonda 

ft  •• 

Parfitt  V.  Hember     ... 

ft  ft  ft 

Parker 

•  •  ■ 

Parker  v,  Marohaont... 

ft  •• 

Pamall  v.  Pamall 

■  •» 

Parr 

•  ftft 

Parry  v.  Daggs 

•  ft  ft 

Paxmms  v.  Baker 

ft  ft  ft 

Parsons  v.  Jnstice 

•  •  ft 

Parsons  v.  Peter 

ft  •• 

Partridge  v.  Baylia 

ft  ft  ft 

Partridge  «.  Partridge 

ft  ft  ft 

Passmore  v.  Passmore 

•  ft  • 

Patch  V,  Shore 

•  •  ft 

PatoheU 

•  ft  ft 

Patching  V,  Bamett ... 

ft  ft  ft 

Pattison  v,  Pattison 

•  ft  ft 

Panl  t;.  Children 

ft  «  • 

Panl  V.  Compton 

ft  •  • 

Panll  V.  Simpson 

•  ft  ft 

Payne  v.  Trappes 

ft  •« 

Peacock  v.  Monk 

ft  ft  ft 

Peacock  v.  Stookford 

•  •• 

Pearce  i;.  Carrington... 

•  •• 

Pearks  v,  Moseley 

■  «  ft 

Pearman  v.  Dolman 

ft  •• 

Pearman  v,  Pearman 

ft  ft  ft 

Pearse 

ft«  ft 

Peat  V.  Chapman 

ft  ft  ft 

Peck  17.  Halsey 

ft  •  • 

Peel 

ft  ft  • 

Pelham  v.  Anderson 

ft  •  • 

Pemberton  v.  Cony 

ft  ft  ft 

Pembrooke  v.  Friend 

ft  ft  ft 

Penney  v.  Hnnt 

ft  •  ft 

Penny  v.  Penny     ... 

ftft* 

Pertab  Narain  Sing  v  Maharanee  Sabhaokoer 

Perrin  V.  Lynn 

ft  •  ft 

Petohell  ... 

•  ft  • 

Peterson  v.  Peterson 

ft  ft  ft 

Pettinger  v.  Ambler .,. 

•  »• 

Faax 


P. 


•  •• 

••• 

812 

.•• 

298 

.■• 

... 

884 

84,85, 

342 

... 

•  •• 

164 

ft  «  • 

186 

.  •  . 

ft  •« 

188 

•  •ft 

81 

■  *. 

ft  ft  ft 

187 

... 

•  •ft 

68 

•  •• 

807 

•  a. 

•  •• 

89 

187,  278,  882,  296, 

880 

.  •« 

200, 

•  ftft 

202 

280 

ftft*  m^^9 


•♦* 


•  ». 

268,270, 

27B 

•  •■ 

230 

108, 106, 

189, 

203, 

241 

••• 

142 

ft  •  ft 

■  •• 

272 

118, 

114 

ft  ft  ft 

•  ft  ft 

247 

•  ft  ft 

268 

ft  ft  ft 

■  •• 

210 

ft  ft  • 

257 

ftft* 

•  ft  ft 

288 

279,  280,  284, 

286 

•  •  • 

«•• 

62 

•  •  • 

lis 

• .  • 

•  •• 

lU 

•  •• 

278 

•  •  a 

ft  ft  ft 

286 

«  «  • 

186 

... 

•  •• 

268 

•  ft* 

864 

.  •  • 

•  ft  • 

126 

ea. 

68 

.  «• 

•  ft  • 

15S 

•  ft  • 

210 

•  •• 

•  •• 

218 

289, 

240, 

241 

•  .  • 

•  •  • 

239 

ft  ft  • 

98 

.  •  • 

•  •• 

200 

«  ft  ft 

169 

.  •  • 

184, 

149 

... 

89 

•  •  • 

•  .. 

L9 

..• 

X) 

•  .  • 

... 

B4 

... 

r6 

... 

17, 

S8 

... 

^7 

... 

89. 

u 

•  .  . 

ft  •• 

)4 

•  •• 

9 

tND£X  OF   CAS£8   OITED. 


••• 


Pettg 

Petty  V.  WiUflon 

Peyton  V.  Bury 

PIttte  Saheb  Bibi  v,  Damodar  Premji 

Fbene's  trusts 

Phillip 

PhilHpe  V.  Aloook 

Phillips V.  Barker     ... 

Phillips  V.  Ghamberla^ 

Philips  V.  Philips 

Philp'swill 

Phipps  V.  Ackers 

Phipps  V.  Lord  Anglesey 

Pieipoy      ... 

Pierrot  1^.  Clarke 

PSerson  v.  Gamett 

Piekeriog  v.  Pickering 

Pidcering  v.  Stamford 

KdEersgill  v.  Bodger 

Pidiap  V.  Atkinson   ... 

Piokwell  V.  Spioer 

P^n>SO^  V' Crreen 

P£Ddngt<m... 
\    Pilkington  v,  Bonghey 

Pinbety  v.  Elken 

Piackard's  Tmsts 

Pitamber  Girdhar      ... 
Playne  v.  Scriyen 

Plenty  V.  West 

nomev.  Beale 

P.  Narrainsvami  Gbetti  v.  P.  Aranaohella  Ghetti 

Pollock     ... 

PoUookt?.  Groft 

Bomiret  i;.  Perring    ... 

Ponnosami  Kandan  v,  Dorasami  Ayyan 

Piope  V.Pope 

Poper  V,  Witcomlee 

Portal 

Pteter  r .  Baddeley 

Porter 

Porter  t;.  Tonmay     ... 

Porter's  Trosts 

Potter  V.  Baker 

Potts  V.  Atherton 

Potts  V.  Smith 

Powel  V.  Davies 

Powell  V.  Attorney-General 

Powell  V.  Evans 

Powell  V.  Powell 

Powell  V.  Bees 

Powell  V.  Stratford  ... 

Power  v.  Hayne 

Porys  V.  Mansfield 

Pn  mada  Dasi  v.  Lnkhi  Narain  Mitter 

Vn  it  V,  Jackson 

Pn  it  V,  Mathew       ...  ••• 

Pn  oott  V,  Holmes  •  •  • 

Pri  B  V,  Page 

Pri  hard  v.  Prichard 

nil  e  v.  Bnbb  ... 

^n  stmaa  v.  Thomas 

IVx  isep  V.  Dyoe  Sombre 

Pr  otor  V.  Bishc^  ol  Bath  and  Wells 


•  •  • 


Page 

•  •  • 

•  •• 

143 

•  •• 

168 

.  «  ■ 

•  •  a 

262 

•  •• 

401 

•  •  ■ 

172, 

251 

319,  338, 

348 

... 

»»» 

348 

a  .  a 

136 

•  >. 

•  a  . 

159 

.  a  a 

199 

•  •  . 

■  a  a 

180 

■  a  a 

236 

... 

•a. 

115 

**  ■ 

94 

... 

tea 

269 

a  a  » 

269 

... 

a*. 

281 

.  a  - 

198 

... 

•  •• 

304 

•  a. 

281 

... 

... 

278 

•  •■ 

273 

.  •• 

at. 

286 

... 

a*. 

268 

•  a. 

235 

*  •  I 

... 

269 

•  •• 

360 

•  •« 

•  «• 

98 

116, 

116 

.  .  • 

a.. 

342 

6, 

28 

•  •• 

a  a. 

308 

•  a. 

256, 

257 

a. 

169 

•  •  • 

11, 

61 

•  •  « 

270 

.  •  a 

•  «• 

178 

164, 

166 

•  a  a 

a  a. 

282 

a  •  a 

a  .  a 

64 

i  a  a 

153 

a  a  • 

•  a. 

180 

ft 

296 

a  a  a 

... 

261 

300, 

381 

•  at 

... 

144 

•*« 

229 

... 

875, 

389 

109,  111, 

112 

*.* 

..a 

867 

•  a  a 

320 

•  •• 

*.« 

299 

««  a 

128 

... 

306, 

307 

-  a  . 

•*. 

158 

141, 

148, 188, 

185 

a*. 

•  •• 

242 

136, 160, 

163 

.a. 

. .. 

168 

■ .» 

81 

•  a* 

324, 

861 

•  •  • 

82 

xl 


IKDBX  Ot  CASES  CITED. 


Promotho  Dossee  v,  Eadbika  Penand  Dutt 

ProBono  Coomar  Ghose  v,  Administrator-General  of  Bengal 

Proeonno  Coomar  Ghoee  v,  Tarmcknath  Siroar 

Pryor  v.  Pryor 

Puddephatt  ...  '  ... 

Pnddo  Monee  Dossee  v.  Dwarkanath  Biswas 

Pnllin  V.  Pnllin         ...  ••• 

Paisford  v.  Hunter 

Panchard  ...  ••• 

Ponchoo  Money  Dossee  v,  Troylnoko  Mohiney  Dossee^... 

Purse  V.  Snaplin 

Pusey  1^.  Desbouyerie 

Pyot  V.  Pyot 


Quiok  V,  Quick 
Qninn  r.  Butler 

B. 

Babbeth  «.  Squire 

Backham  v.  De  la  Mare 

Badoliffe  V.  Buckley 

Radford  9.  Bedford 

Radford  v.  Willis  ... 

Radhabai  v,  Gonesh  Tatya 

"R^^^'^'lrft-  Mohan  Sett ... 

Rahimabhai  V.  Haji  Jussup 

Rai  Bishen  Ghand  v.  Asmaida  Koer 

Baikishori  Dasi  v.  Debendronath  Sircar 

Raine 

Rains  V.  Taynton 

Rajooomar  Ray  v.  Alfuzuddin  Ahmed 

Rajendra  Dutt  v.  Sham  Chund  Mitter 

Raif  V.  Carrick 

Ram  Chand  Seal 

Ramalinga  Ehanapnre  v.  Yirupakshi  Khaliapure 

Bam  Coomar  Chunder  Boy  v.  Faqueeroomissa 

Bam  Coomar  Paul  v.  Jogendranath  Paul 

Bamdhone  Ghose  v.  Anund  Chunder  Ghose 

Ramlall  Mookerjee  v.  Secretary  of  State     ... 

Ram  Lall  Sett  v.  Kanai  Lall  Sett 

Bamtoonoo  Mullick  v.  Bam  Gopal  Mullick  ... 

Ranclifte  v .  Parkyns 

Randal  v.  Payne 

Randfield  t*.  Bandfield  ... 

Ranee  Hurrosoondery  v,  Cowar  Kristo  Nauth  Buy 

Ratcliffe  v.  Bumee     ... 

Ravgi  Ranchod  v.  Vishnu  Ranohod 

Bawlins 

Bawlmgs  t*.  Jennings 

Bay  V.  Adams  ...  •.. 

Bayner  f'.  Kochler 

Rayner  V.  Mowbray  ... 

Reading   ... 

fleay  V.  Rawlinson     ... 

Reddel  V.  Dobree 

RcMlf em  « •  • 

Reed        ...  •••  ••• 

Rees  V,  Rees  ...  ••• 

Reeves  v.  Brymer 

Regan  >••  *•* 


Paqi 

51,  217, 

806 

274, 

875 

18. 

0B 

•  •ft                                 •■  • 

98 

t  •  • 

94 

»  •  •                                 •  •  • 

66 

•  ■• 

188 

240, 

m 

«  «■ 

819 

•  •  •                                 •  •  • 

18 

•  •  • 

899 

•  •  •                                  •  ■  • 

806 

'V 

m 

...     180,  1«4, 

888 

uo. 

U4 

• ..                                       . •« 

lis 

•  •■• 

901 

...                                 • •• 

m 

...                                 ••* 

iU 

14S, 

w 

•*.                 ••• 

IT 

319, 

881 

...                 ••. 

885 

219, 

su 

...      68,  «7, 

868 

a  .-■ 

85 

...                                            ••• 

888 

•  «■ 

99 

..  4B,W,62, 

M 

«  •  • 

876 

•  «  «                                  • •■ 

8tt 

53, 

» 

•  •«                                 '•  •• 

897 

•  m  • 

67 

*  •  •                                                 •  •  • 

867 

•  •  • 

68 

211,818,817, 

28S 

80,  36,  63« 

882 

• ••                 ••• 

300 

... 

86S 

.  •• 

100 

...                 ••• 

6S 

•  A. 

8B0 

857, 

868 

•  ft  • 

96 

•••                                 ••• 

162 

•  •• 

268 

• ••                                 • •• 

66 

■  •  • 

76 

•  •  ft                                 •  ■  • 

W 

■  •  • 

78 

ft  ft  •                                 • •• 

10 

■  •• 

16 

1 « •                                 ••• 

16 

88, 

M 

•••                 ••« 

88 

•*• 


97 


INDEX  Of  CASES  CITED.  xli 


Bflpuigtoa  V.  Holland  ... 

Baiwan  Persad  V.  Badha  Beeby  ... 

B^ynoldB  ...  ...  ... 

Begmoldfl  v.  Kortright 

Shoadea 

Rhodes  V.  Bhodes 

Rhodes  9.  Smethnist...  ...  ..• 

Rice  V.Gordon 

Rich  V.  Chamberlayne 

Rtchaids   ...  ...  ... 

Rlohards  r.  Eiohards ... 

RiohardB  v.  Mamford 

Richardson  v.  Sprang 

Richmond  V.  Nicholson 

Richmond  V.  White   ... 

Rider  17.  Wager 

Ridgway  v.  Newstead 

Ridgway  v.  Woodhonse 

Ridoat  V,  Pain 

RidweU  r.  Ariel 
I    Right  V.  Price 

lUndamma  v.  Yenkataramappa ... 

^B&D%  V.  Hardwick     ... 
'   Rtngroee  v.  Bramham 

Rioidon  v.  Banon 
'    Rqiley      ...  %•*  •»• 

Riahton  V.  Cobb       ...  ...  •• 

Ritchie  V.  Stokes  ... 

Aooarts  ...  ...  ••• 

.   Roberts  ... 

Roberts  v.  PhillipB   ...  ...  •.. 

Roberts  v.  Pocook 

Roberts  v.  Roberts  ... 

Robertson  V.  Broadbent 

Robertson  v.  Smith  ... 

Bobinson 

Bobinson  v.  Ommaney  ... 

Bobinson  v.  Smith  ..«  ... 

Bobinson  V.  Wheelwright 

Bochf  ort  V.  Haokman 

Boddy  v.  Fitzgerald...  ... 

I    Bodhoose  V.  Mold  ••. 

Boev.  Kevill 

Bogers  V.  Goodenoogh 

Bogera  V.  James        ...  .•«  ... 

Bogers  V.  Jones  ...  ... 

Bogers  v.  Towsey      ... 

Boghoonath  Ghose  v.  Bnddinath  Mitter 


Boae  V.  Bartlett 

Boas  9.  Borer  .•• 

B088  V.  Cheater 

Bosalyn's  Tmsts 

Bontledge  v.  Dorril 

Bowlings  V.  Jennings 

Bowaon  v.  Harrison 

Boymoney  Doesee     ...  ... 

Bnding's  Settlement 

Bnmbold  v.  Bnmbold 

Ban  jBahadnr  Singh  v.  Mohoranee  Bajmp  Thoer 

EbmoU 

BaaaeU  v.  Dickson 

Boaael  V.  Plaice 


Page 

.  .. 

880 

*•• 

6, 

85 

... 

126 

... 

... 

78 

•  ••. 

206 

86, 180, 148, 156, 

848 

... 

328 

... 

••• 

890 

80, 

887 

... 

80,  229, 

887 

... 

278 

... 

... 

109 

... 

180 

... 

•«• 

867 

... 

877 

... 

•  •  • 

288 

... 

884 

. .  • 

... 

260 

... 

158 

.•• 

... 

198 

... 

94 

... 

... 

40 

... 

260 

... 

201, 

211 

... 

74 

... 

... 

884 

... 

141 

... 

... 

877 

•  •1 

884 

••* 

206, 

886 

... 

98 

... 

... 

281 

... 

64 

••* 

• . . 

180 

62, 

68 

.** 

62,68, 

64 

... 

120 

... 

... 

269 

... 

254 

... 

•  • . 

261 

... 

170 

... 

... 

291 

... 

151 

... 

... 

128 

... 

824 

•  a  * 

808, 

804 

... 

251 

... 

862, 

863 

... 

150 

... 

189, 

820 

296, 

297 

... 

... 

82 

... 

227 

... 

... 

170 

... 

296 

... 

••. 

290 

86,97, 

98 

... 

••. 

168 

... 

807 

.  •  . 

858, 

859 

... 

166 

... 

... 

191 

... 

868 

xlii 


nn>cx  or  casbs  oitbd. 


Bnssiol^  Lall  Datt  v,  Ghoitoa  Chnrn  Dntt 

Bnzia  Begnm  v.  Aka  Mahomened  Ibrahim  .. 

Byall  V,  Bolle 

l^an  i\  Bjan  „. 

B/der     ,... 


S. 


■•• 


••• 


•  •« 


••• 


•  •• 


••  t 


Sabine  V.  Goate 
Saokville  v.  Smyth 
Sadabart  Sahn  v,  Foolbash  Kooer 
Sadanond  v,  Bonomalee 
Sadler  v.  Tnrner 
Sngden  v.  Lord  St.  Leonards 
Sale  V,  Moore 
SaHsbory  v.  Felly 
Salt  V,  Fym 
Sampson  9.  Sampson 

Saroda  Soondoree  Dassia  v,  Kaddon  Mohan  Shaha 
Sander's  Trusts 
Sanderson  v.  Bayley 
Sanndars  v.  Yantier... 
Saunders 

Saunders  v.  Nga  Shoay  Qeen 
Savage     ... 
Savage  v.  Blythe 
Savage  v,  Bobertson 
Saville  9.  Blacket 
Savory     ... 
Sayer  9.  Sayer 
Sayer's  Trusts 
Scammell  v,  Wilkinson 
Boarisbriok  v.  Skelmersdale 
Schlors  V.  Stieber 
Sohwerdtfeger 
Sootney  v.  Lomer 
Scott  V.  Scott 
Soott  9.  Tayler 
Scott  V.  Tyler 
Soriven  v.  Sandom   ... 
Scmby  v.  Fordham 
Soorfield  v.  Howes    ... 
Seale  v.  Brown 
Seale  v.  Seale 
Seccombe  v.  Edwards 
Seftouy  Earl  of  9.  Hopwood 
Selby  V,  Bowie 

S.  E.  V.  Mnsleah  v,  E.  E.  Mnsleah 
Sergeant ... 

Shf^tesbory  v.  Shaftesbnry 
Shaikh  Moosa  v.  Shaikh  Essa 
Shama  Chnrn  MuUick 
Shanley  v.  Harvey 
Sharland  v,  Mildon    ... 
Sharman... 

Sharo  Bibi  v,  Baldeo  Das 
Sharp  9.  Lush 
Sharpens  Estate 
Shaw  V*  Lawlers 
Shaw  V.  McMahon    ... 
haw  9.  Neville 
16am    ••• 
nHrion  V*  Goodrioh 


••• 


•  .  • 


•  •• 


.«  • 


Faai 

•••  ^^p 

•••  wW 

162,  10 

...  80 

...  m 


••• 


.*• 


••• 


87 

m 

las,    808 
120,    184 

sea,  890 

••■  99 

1«7,    1« 
...    IS 


.  •  • 


M 


242,  251,  259, 


...     103,105,  148 

...  sjy 

91,  18» 

...  8U 

...                                       .a.  iOB 


87, 


141 


109,  la 


79,    M8 


159,    181 
82,      81 


11,     O 
143,    148 


312,  322,  386,  872»    488 


100, 
825, 
876,    880 


... 

... 


88* 
201,809*,    HI 


M 


tKDfix  or  cAsiB  crriiD. 


:liii 


ShefBdld  v.  Lord  Orrery 

8lMldoD  V.  Sheldon ... 

Sbelley  V.  Shelly 

Bheolooban  Sing  v.  Saheb  Sing 

Shepherd  v.  Ingrain 

Shepherd  v,  Nottidge 

Sheppard  v.  Gibbons 

Sheppard's  trnet 

Sbera^  v.  Bentley 

Shera^  v.  Moantfield 

Sherer  v.  Bishop 

Aifiigold  r.  Bone 

Sherwood  v,  Sanderson 

Shipfarook  V.  Hinohinbrook 

Shirt  V.  Westely 

ttiookmoychandra  Das  v.  Monohari  Dasi 

Shore  v.  Wilson 

Shorelton  v.  Shoyelton 

fflirewBbnrry  t\  Hornby 

Shrimpton  v  Shrimpton 

Sknm  V.  Hobbs 

Smmsool  v,  Shewkram 

Snistee  Cham  Patnck 

Shnttleworth  v.  Greaves 

flibley  v.  Cook 

JKbley  r.  Perry 

Sibthorp ...  ... 

Sidebotham  v,  Watson 
Sid^^reaves  v.  Brewer 
iSmmond  v,  Coeks   ... 
Sfanon  V.  Barber 
flfanpeon  v.  Gatteridge 
Simpson  v.  Yickers 
Singleton  v,  Tomlinson 
SniaBe  v.  Lowther 
Sheffington  v.  White 
ffldnnePs  trusts 
Skirying  v.  Williams 
Skrymsher  v.  Northcote 
Slide  t\Fook8 
Sbney  v,  Watney 
Sknning  v.  Style 
Bbter  v.  Dangerfield 
Slaech  if.  Torrington 
Sly  V.  Sly 
SnuJlwood 
Smart  9.  Prajean 
Smee  v,  Smee 
Smith 

StaSth  V,  Cnnningham 
fadth  «.  Death 
Smith  V.  Davis 
SteT  h  V.  Everett 
Atti  hv,  Farr 
8bi]  h  V.  Fitzgerald 
SaJ  (h  V.  Harris        .., 
Abi  hv»  Bidgway 
Smih  V.Smith 
Smi  h  V.  Sutton 
Smi  bh  9.  Tebfaitt      ... 
SNh's  Trusts 
Smi  hson 
fttt]  ^h  V.  Smyth 


09,71, 


••• 


• .  > 

• . . 

... 
•  ■  • 

... 
.  • . 

... 
... 


49,  52, 


224, 


156, 186, 


...       71,  194, 
285, 


...      255,  264, 
67,  68,  72, 


380, 


76,  76,  78, 
66, 


•*• 
■*• 
••• 

••• 

•  a. 


91,  96,  97, 180,  216, 

■•t  ... 

76, 

•.•  20q| 


••• 


««• 


••• 


Paob 

S86 
846 
271 

67 
210 
268 
200 
258 
168 
188 
210 
179 

82 
888 
881 
228 
187 
269 
280 
244 
241 
174 
367 
201 
198 
279 

71 
277 
282 
242 
163 
871 
807 
133 
190 
829 
266 
282 
205 
189 
274 
163 
189 
882 
884 
332 

68 

82 
188 
108 
170 

95 
371 
179 
283 

88 
139 
290 
838 

82 
269 
328 
168 


xliv 


INDEX  OF   CASES   CITED. 


••• 


tt  • 


•  • 


Snow  V.  Teed 

Soames  v,  Martin 

Soar  V,  Dolman 

Sonatnn  Bysaok  v,  Jnggat  Soonderee  Dossee 

Sookmoy  Chander  DasB  v,  Monohari  Dassi 

Soorjeemoney  Dossee  v,  Denobnndhoo  Mnllick 

Sopwitb  V.  Manghan 

Sotheron  v,  Dening 

Soudamoney  Dossee  v,  Jogesh  Chander  Dntt 

Sonfchampton  v.  Hertford 

Soathey  v,  Someryille 

Sonthhonse  v.  Bate 

Sparrow  v.  Josselyn 

Spencer  v.  Duckworth 

Sperling 

Spiller     ... 

Spooner's  trusts 

Spraokling  v.  Banier 

Spread  v,  Morgan     ... 

Sprigge  V.  Sprigge 

Springett  v,  Jennings 

Spurrell  v,  Spurrell 

Sreemutty  Dassee  v.  Tarachum  Goondoo  Ghowdhry 

Sreenarain  v.  Lullutnarain  Bai  ... 

Sreenarain  Bai  v.  Bhya  Jha 

Srimaty  Jaykali  Dabi  v.  Shibnath  G hatter jee 

Stahlsohmidt  v,  Lett 

Stammers  v.  Halilley 

Stanford  v.  Stanford 

Stanhope's  Trusts 

Stanley  v.  Potter 

Stansfied  •.. 

Stayers  v,  Barnard   ... 

Stedman      ...  ... 

Steele  •..  ••• 

Stephen  v.  Hume 

Stephen  v.  Stephen  ...  ... 

Stephens  v.  Taprell 
Stevenson  v.  Gullan.t* 
Stewart 

Stewart  v.  Jones      ... 
Stewart  v,  Sheffield 
Stiokland  v,  Aldridge 
Stiokney  v.  Sewell 
Stillman  t^.  Weedon 
Stockdale  v.  Buahyy 
Stockdale  v.  Nicholson 
Stocks  V.  Dodsley 
Stockwell  V.  Betherdon  ... 
Stoddart  v.  Nelson 
Stokes  V,  Cheek 
Stokes  t;.  Heron 
Stokhil  V.  Punshon   ... 
Stone  V.  Parker 
Storer  v.  Prestage    ... 
Storrs  V.  Benbow 
Stracey 

Stratton  v.  Best 
Stretch  o.  Watkins  ... 
<^trode  V,  Bussel 
x>ng  V.  Teat  ... 

bbs  V.  Sargon 
iden  t7.  Standen ...  ••• 


•  *. 


Fags 

178,  179 

...  297 

...  lU 

42,48,49,51,63,  288 

...  267 

7,18,35,44,56,58,  182 

...  806 

...  116 

60,215,217,  219 

227 

...    167 
295 

... 


.at 


..• 


... 


... 


... 


•  at 


... 


... 


•  •• 


... 


... 


... 


... 


•  •• 


.•• 


•  •• 


235,    248 

..      98 

...    206 

168,    195 

210,    211 

...    807 

...    114 

..    196 

...    260 

60,314,    368 

28 

27 


•  .1 


... 


...  376     ^ 

...  381     , 

...  286 

206,  209 


•.. 


...  208 

...  189 

...  127 

125,  126 

11,  61 

...  79 

118,  U9 
290 

•••  wu 

...  206 

...  211 

73,  150 

...  889     ^ 

...  168 

...  140     , 

...  178 

...  178 

...  1» 

...  189 

265,  298 

..     295,296,  297 

...  69 
53 

•  .  a  a.  •"" 

...  01 

210,  »». 
65 
105 

295, 286*,  197 


■  ••  k* 


•  *• 


^.     61 


INDEX  OF   CASES   CITED.  xlv 

Page 

Stnigess  0.  Pearson  ...                                 ...                                 ...             251,  261 

Styles  v.Gny            ...  ...                                   ...                                   ...  375 

Sabbayya  V.  Snrayja  ...                                   ...                                   ...                ...  17 

Sogden  v.  Lord  St.  Leonardo  ...                                   ..                           68, 333,  334i 

Sarbomongola  Dabee  V.  Mobendronath  Nath  ...                                   ...                ...  323 

BnrbomoDgala  Dassi  v.  Sbaabibboosun  Biswas  ...                                 350,  858 

Sutherland  ...                                   ...                                   ...                ...  67 

Sutherland  v.  Cooke  ...                                  ...                                281,  282 

Sutton    ...  ...                                   ...                                   ...             153,  154 

Swami  V.  Kennerley  ...                                  ...                                  ...  184 

Sweeting  V.  Prideanz  ...                                   ...                                   ...                ...  147 

Bweetland  v.  Sweetland  ...                                  ...                                  ...  90 

'    Bykes                         ...  ...                                   ...                                   ...  124 

l^kesv.  Sykes  ...                                  ...                                  .«.             205,  865 

B^ons                      ...  ...                                   ...                                   ...  889 

Bynge  v.  Synere  ..«                                 ...                                 ...               ...  305 

T. 

Tagore  v,  Tagoro  18,  86,  87,  44,  46,  49,  50,  52,  58,  59,  60, 174,  218,  216,    217 

Talbot  v.  Lord  Badnor  ...  ...  204,    273 

Tapley  V.  Eagleton 
I     Taradiand  v,  Beeb  Bam, 
I     Tarachand  Bose  v.  Nobeen  Ghnnder  Mitter 
I     Tarakeswar  Boy  v,  Shoshi  Shikhareswar  ... 
'.    Taral,  Will  of 
I    Tate  V.  Leithead 

Tatham  v,  Yerron 

Taylor 
'    Taylor  V.  Austin 

Taylor  v.  Beverley  ...  .*• 

I    Taylor  4?.  Biddall 

Taylor,  In  Re,  Cloak  v,  Hammond 
I    Taylor  V.  Frobisher 
I    Taylor  v.  George 

Taylor  V.  Meads 

Taylor  v.  Bichardson  ... 

Taylor  i\  Shore  ...  ..i 

Taylor  tf.  Taylor 

Taynton  v.  Hannay 

Teen  Cowrie  Chatterjee  ^^  Dinonath  Banerjee 

Teen  Cawree  Dossee  v.  Hnreehnr  Mookerjee 

Tempest  v.  Tempest... 

Tench  v.  Cheese 

Tennant  v,  Heathfield 

Terrible  ... 

Terry's  Will 

Thaker  Madhaoji  Dharamsi 

Thakoor  Eristo  Snrma  v.  Basoodeb  Ghoshamee 
:    Thatcher's  Tmsts 

Thellnsaon  v.  Lord  Bendlesham 

Thellnsson  V.  Woodford 

The  Magistrates  of  Dundee  v.  Morris  ...    • 

Thomas  v,  Bntter 

Thomas  v.  Jones 

Thomas  v,  Thomas 

Thomas  V.  Wilberforce 

Thomond  v.  Suffolk 

Thompson  v,  Beaeley 

Thompson  v,  Corby 

Thompson  v,  Thompson 

Thompson  v,  Whitelock 

Thowon  ••■  ••• 


... 

... 

159 

•  *. 

... 

39 

... 

... 

17 

... 

... 

53 

... 

... 

313 

... 

... 

309 

... 

... 

224 

... 

148, 

149, 

188 

... 

... 

262 

.  I . 

... 

180 

... 

... 

236 

.  ■ . 

... 

145 

... 

... 

237 

... 

268, 

269 

... 

... 

81 

... 

... 

163 

... 

... 

330 

a*. 

.« 

281 

•  ■ . 

... 

389 

... 

17,41 

1,65, 

81 

... 

... 

826 

... 

99, 

153 

... 

•  •  • 

227 

... 

258, 

259 

*•* 

•  •  • 

67 

... 

■  •  • 

177 

32S 

;,888, 

343, 

855 

... 

.. 

852 

.•• 

... 

226 

... 

... 

148 

74, 130, 132, 133  156,  226, 

307 

... 

... 

162 

... 

... 

830 

... 

167, 

168 

... 

... 

284 

... 

... 

243 

... 

... 

288 

.. 

... 

189 

... 

•  • « 

229 

••* 

229, 

250 

«*. 

.•• 

194 

•.. 

.*• 

160 

Pagb 


xlvi  mDEX  OF  CASES  CITSD. 


Thomson  r.  Hefferman  .»«  ..  •• 

Thornton  ...  ...  ...  ...    109 

Thorold  v.  Thorold  ...  ...  .,.  ...      fii 

Thorp  V.  Owen 

Thorpe  v.  Bestwick 

Thrupp  V.  Collett     ... 

Thnrsby  v.  Thnrsby 

Thnstoat  v.  Coppin  ...  ... 

Thynne  v.  Stanhope 

Tibbits  V,  Tibbite 

Tillackchand  Hindnmal  v.  Jitamal  Sndaram 

Tillis  V.  Saldanha 

Tiruvalar  v.  Eerostnappa  Mndali 

Todd  V.  Bielby 

ToUner  v.  Marriott 

Tomkins  V.  Tomkins... 

Tomlin  v.  Beck 

Tomlinson  v.  Smith  ... 

Tompson  V.  Browne 

Toomy 

Tootal's  Iistate 

Toplis  r.  Harrell 

Tourton  v.  Flower 

Towgood 

Townley  v.  Watson 

Towns  V.  Wentworth 

Townseand  v  Martin 

Townsend's  Estate  ... 

Trafford  V.  Tempest 

Treepoorasoondery  Dossee  v,  Debendronath  Tagore 

Tregonwell  V.  Sydenham 

Trevelyan  v.  Trevelyan 

Treranion 

Tribe  V.  Newland 

Tribe  v.  Tribe 

Trimlestown  v.  Trimlestown 

Truro  (Lady) 

Tncker  V.  Inman 

Tnckey  v.  Henderson 

Tngwell  r.  Scott 

Tnmeez  Begam  v.  Forihat  Hossein 

Tapper  v.  Tapper     „, 

Tamer  v.  Moore 

Turner 

Turner  v.  Cox 

Turner  v.  Frampton 

Turner  f>.  Hardey 

Turner  r.  Martin 

'Pweedale 

Twyford  u.  TraO 

Tytler  V.  Dabymple 


U. 


Udaram  Sitaram  v.  Banu  Panduji 

XJlrich  V,  Litchfield  ... 

Umanath  Mookerjee  v»  Nilmoney  Sing  Deo 

tJmroot  V.  Kalyandas 

Underhill  V.  Boden 

Underwood  v.  Wing,,.  •«. 

Unfiworth  v.  Bpeakman  ••* 


tti 


«•• 


•  •• 

m 

... 

100 

•  •• 

itf 

281. 

888 

■•• 

ne 

•*• 

111 

a  •. 

868 

... 

877 

u, 

61 

•  •a 

ae» 

800, 

881 

••« 

866 

•*« 

uo 

... 

865 

... 

869 

••• 

6S 

•  •a 

319 

281, 

aoo 

... 

891 

•  a. 

888 

a*. 

845 

121, 

122 

•  •  • 

131 

«  •« 

280 

101, 

288 

a.. 

207 

a*« 

869 

•  *a 

206 

•  at 

883 

•  ■a 

98 

■  aa 

268 

•  aa 

M 

■•• 

8tf 

■  at 

70 

aa. 

81 

a.a 

191 

•  •• 

186 

•  a* 

898 

... 

114 

«a* 

187 

•  a* 

UO 

•a. 

877 

... 

154 

... 

871 

a  .. 

199 

•  •• 

108 

aa* 

816 

a.a 

184 

89. 

to 

155. 

j7 

848, 

iS 

41. 

n 

••a 

16 

258, 

ys 

•»• 

» 

IHDBX  or  CASES  CITED. 


xlvii 
Page 


V. 

VUDinayagam  PQlai  v,  Fftnohoe 

Tanabhai  Sarabji  Avabhai  v.  Pestanji  Navabhai 

Van  Alft  V.  Hunter 

Tftzie  v«  Bigden 

Vangluiii  V.  Marq.  of  Headford  ... 

Yanghaii  v.  Yanderategen 

Tarbv.  Faden 

Vawdiy  ir.  Geddos     ... 

Veal  V.  Veal 

Te^ja 

Velbov.  Leite 

TenaUes  v.  E.  I.  Co. 

Venkata  Mahapati  Sarjya  v,  Venkata  Mahapati  Gangadhara 

Venkata  Rama  Rao  v.  Venkata  Snrija  Rao... 

Teiapermall  Pfllay  v.  Narrain  Pillay 

Viekers  V.  Pound     ... 

Vinayak  Narayan  Jog  r.  Grovindrav  Chintamun  Jog    ... 

Tineri;.  Francis 

Unior^s  Oase 

Vttta  Button  v,  Tamenamma 

Titlioba  Halbari  v,  Corfield 

TiandaTandas  v.  Yamembai 


W. 


Wade-Gery  v.  Handley 

Wadley  r.  North 

WagstaiE  v.  Groabie 

Wagstaif  V.  Wagstfkff 

Waite  V.  Combes 

Wakefield  v,  Moffet 

Wakeham 

Wake  V.  Wake 

Walcot  V.  Botfield    ... 

Walgrave  v,  Tebbs 

Walker 

Walker  v.  Shore 

Walker  9.  Main 

Walker  v.  Mower 

Walker  v.  Symonds ... 

Walker  V.  Walker 

Walker  v,  Woollaeton 

Waller  ff.  Chjlds 

Walpole  V.  Earl  of  Cholmondely 

Walpole  V,  Lord  Oxford 

Walsh  V.  Peterson     ... 

Walsh  V.  Wallinger 

Walter  v.  Maunde     ... 

Wankford  v,  Wankford 

Ward  r.  Grey 

Wa  dv.  Tomer 

Wa  ing  V.  Waring 

Wa  nert^.  Hone 

Wa  ren  v.  Bnddall 

Wa  inaby 

Wa  »rpark  v,  Fennell 

Wa  ikins 

Wa  kins  v.  Weeton 

Wa  Bon  V.  Hayes 

Wa  son  V.  Young 

Wa  chope  v.  Wanchope 


6, 19,  28,  81, 

87,88, 


17,40, 


16,  67, 


259, 


267, 

•  ■  • 

90, 

... 

... 

248, 


65, 

•  •  • 

•  •  • 

•  •  • 

816, 

•  •  • 

•  «  • 

a  •  * 

278, 


... 


... 
... 
•« . 


88 

89 

77 

877 

181 

107 

226 

240 

309 

827 

885 

826 

53 

81 

27 

282 

58 

209 

63 

89 

376 

89 


227 

289 
261 
164 
158 
238 
820 
805 
263 
73 
251 
211 

287 
244 
889 
260 
339 
163 
126 

146 
172 
175 
324 
181 
810 

76 
200 
304 
842 
138 

67 
260 
241 
226 

16 


xlviii 


INDEX  Of  CASES   CITED. 


Plfil 


Wearing  v.  Wearing... 
Webb 

Webb  V,  E.  of  Shaftesbnry 
Webb  V,  Kelly- 
Webb  V,  Needham    ... 
Webb  V.  Sadler 
Webb  V.  Webb 
Webb  V.  Wools 
Webber  v.  Oorbett    ... 
Webber  r.  Stanley 
Webby  v,  Welley      ... 
Webster  v.  Hale 
Webster's  Estate      .«• 
Weld  V.  Bradbury 
Wells 
Wemyss, 
West 

West  V.  Lawday 
West  V.  Orr  ... 

Weston    ... 
Westwood  V.  Sonthey 
Whale  V,  Booth 
Wharram  v.  Wharram 
Wharton  v.  Barker 
Wheeler 

Whistler  v.  Webster 
Whitoher  v.  Penley  ... 
White     ... 
Whiter.  Baker 
White  V.  Briggs 
White  V.  Driver 
White  V,  Bepton 
Whitehed  v,  Taylor  ... 
Whitely  v.  King 
White's  tmsts 
Whitbread  v.  St.  John 
Whitman  v.  Aitken 
Whittaker  v,  Whittaker 
Whyte  V.  Whyte 
Whyte  V.  PoUok 
Widdrington 
Widmore  v,  Woodroffe 
Wicker  v.  Hume 
Wigan  V.  Rowland   ... 
Wigg  V.  Wigg 
Wightman  v.  Townroe 
Wilbraham  v,  Scarisbrick 
Wild's  case 
Wilkins  v.  Jodrell 
Wilkinson 
Wilkinson  v.  Adam 
Wilkinson  v.  Dent    ... 
Wilkinson  v.  Schneider 
Williams 
Williams  r.  Clark 
Williams  v.  Goade     ... 
Williams  v.  Haynes 
Williams  v.  Haythome 
Williams  v.  Heales 
Williams  v.  Jones     ... 
Williams  v.  Owen 
Williams  v.  Tyley 
'illiams  v.  Williams 


98,  91 

...  304 

...  mlf99 

...  SS7 

...  240 

...  227 

...  272 

...  136 

1S8»  188 

*•.  tfU4 

277,  279 


...  210 

...  186 

16,  68 

•  ••  wV 

...  138 


...     109,111,  112 

...  239 

QAft 

...                                         aa.  OOO 

114,  119     , 

...                 ...  All 

...  118 

...     304,305,  307 

...  179 

...      194,342,  346 


177,268,269,270,    272 

...     78 

...  ...       UM 

...    3S4 

IH   119 

...    172 
221 

...  ...  aMHA 

...    210,212,    240 

...      On 

198 
66 
67 
...    176 

289 

...  96 

198,    206 
...    378 

•  •  •  •  •  •        X9X 

...     184 

...  ...     2«f/ 

168 
182, 184,  187,'    318 


... 
... 


...    . 


... 


...  168 

167,161,  831 

...  224 

...  83 

...  316 

287,  343 

..  366 

...  199 

...  L66 

...  113 

...  578 


INDEX   OF   CARES    CITED. 


xliz 


WOKamfloii  v.  Najlor 
WiUmot 

WiUock  V.  Noble 
Wills  V.  Hiflooz 
Wflmofe 

W9iDott'8  trusts 
Wnson 

Wilson  V.  Atter 
Wilson  9.  Dimsayj    .•« 
Wilson  «.  Dngaid 
Wilson  V.  Maddison 
Wilson  V,  (yiiearj 
Wilson  V.  Townshend 
Winoh  V.  Bmton 
Wing  V.  Angrore 
Wingfield  r.  Wingfield 
Wingrore  v.  Wingrqve 
Winman  v.  Field 
Winn  V.  Littleton 
Winsneri;.  Pratt 
Winter  V.  Winter 
Wisden  v.  Wisden 
Withy  V,  Mongles 
Witt  V.  Amiss 
Wollaston  v.  King    ... 
Wol?erton's  Estate 
Wood  V.  Cox 
Wood  V,  Penoyre 
Wood-w.  Wood 
Wood's  Will 
Woodhoose  v.  Balfoor 
Woodley 
Woodward 

Wfx>loomb  V.  Woolcomb 
Woolstenoroft  r.  Woolstencroft 
Wordsworth  v.  Word 
Worthington  t;   Erans 
Worthington  r.  Wigintou 
Wotton  ... 

Wrench  v.  Jntting     . . . 
Wright  V.  Atkyns 
Wright  V.  Sanderson . . . 
Wright  V.  Shelton 
Wright  V.  Wakef  ord 
Wren  v.  Bradley 
Wrooghton  v.  Golquhonn 
Worts  V.  Cnbbit 
Wyndham  v.  Wyndham 
Wynne 
/*  Wynne  v.  Fletcher 
Wynne  v.  Wynne 
Wytte  V,  Blaokman 


Tates  V.  Compton 
Tockney  v.  Hansard 
Toang  V,  Dayiea 
ToBng  V.  Martin 


Paok 

•  •  • 

199 

•  •• 

er 

80, 

81 

1             •  •• 

267 

•  •  • 

321 

«  •  « 

288 

90,  98,  127, 

854 

•  •• 

209 

•  •  ■ 

879 

■  •  • 

172 

296, 

887 

190, 

191 

•  •  • 

304 

•  •  • 

270 

•  •  » 

261 

1 1  • 

180 

•  •  ■ 

83 

•  ■  • 

196 

•  •  • 

185 

•  •• 

87 

203, 

204 

.  174,  203, 

296 

•  •■ 

177 

•  •  • 

809 

■  t  • 

804 

•  •  • 

184 

268, 

271 

•  •• 

887 

• 

116 

209 

94, 

95 

•  •• 

91 

•  •  • 

H8 

•  •• 

152 

•  ■  • 

290 

« •  • 

250 

•  •  • 

256 

■  •  • 

806 

91, 

123 

207, 

252 

>  •  • 

177 

94, 

96 

••• 

153 

••• 

87 

••> 

254 

•  t  • 

299 

••• 

185 

••■ 

210 

••• 

92 

257,  260, 

268 

>  •  • 

252 

••• 

188 

••• 

298 

190 

HO,  200, 

211 

••■ 

271 

THE  LAW 

OF 

TESTAMENTARY  DEVISE  AS  ADMINISTERED 

IN  INDIA. 


LECTURE  I. 

INTRODUCTORY. 

Barly  history  of  wills — Bonum  wills-^Testamentary  Saocession  in  England — Laws  as  to  wills 
in  India — Mahomedan  Law — Practice  of  making  wills  among  Hindus— Validity  of 
wills,  when  established  in  Bengal— 'in  Bombay — in  Madras — in  N.  W.  Provinces — in 
Pnnjab  and  Oudh— Wills  of  Burmans— Regulations  affecting  wills  in  Bengal— In  Madras 
—in  Bombay— Act  XXV  of  1888— Indian  Succession  Act,  1866— Wills  of  Sikhs,  Jains, 
Cntob  Memons  and  Buddhists — Applicability  of  Indian  Snocession  Act— Native  Christians 
—Hindn  Wills  Act,  1870— Probate  and  Administration  Act,  1881— Classes  of  wills  in  India 
— WiUs  of  Hindus  to  whom  Hindu  Wills  Act  does  not  apply— Wills  in  favour  of  females. 

Among  European  nations  the  institntion  by  which  a  man  is  allowed  to  regu- 
late the  deposition  of  his  property  after  his  death  is  of  great  antiquity.  Research, 
however,  into  the  early  history  of  society  and  law  in  Europe  seems  to  show  that 
such  an  institution  is  not  to  be  found  in  the  more  primitive  stages  of  society  but 
is  the  outcome  of  a  more  or  less  developed  social  state.  It  has  been  affirmed  as 
a  general  proposition  by  Sir  Henry  Maine  in  his  Ancient  Law^  that  in  all 
indigenous  societies  a  condition  of  Jurisprudence  in  which  testamentary  privileges 
are  not  allowed,  or  rather  not  contemplated,  has  preceded  the  later  stage  of 
l^al  development  in  which  the  mere  will  of  the  proprietor  is  permitted  with 
more  or  less  restriction  to  override  the  claims  of  his  kindred  in  blood. 

Reference  to  wills  or  testaments  is  to  be  found  in  Roman  history  long 
before  the  celebrated  Code,  known  as  the  Twelve  Tables,  was  promulgated,  about 
45  years  before  the  Christian  era,  by  the  Decemvirs.  But  it  seems  to  be  admitted 
by  bhose  who  have  made  a  study  of  the  history  of  early  institutions,  that  the  tribes 
wl  ok  settled  on  the  outskirts  of  the  Roman  Empire  had  not  yet,  when  they  first 
ca:  16  in  contact  with  the  Romans,  acquired  the  idea  of  testamentary  deposition. 
Ai  pointed  out  by  Sir  Henry  Maine,  there  is  no  trace  of  any  such  conception 
as  diat  of  a  will  to  be  found  in  those  parts  of  their  written  Codes  which 

*  Ancient  Law,  p.  177. 
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comprise  the  cnstomB  practised  by  them  in  their  original  seats  and  in  their 
subsequent  settlements  on  the  edge  of  the  Roman  Empire.^ 

In  time  the  Barbarians,  as  might  be  erpected,  began  to  follow  the  example 
of  the  more  highly  civilized  people  with  whom  they  mixed.  The  conception  of 
testamentary  power  once  acquired,  appears  to  have  spread  rapidly  throughofai 
Europe,  notwithstanding  the  fall  of  the  Empire,  its  spread  and  general  adop- 
tion being  most  materially  assisted  by  the  influence  of  the  Church.  Modern 
European  wills,  therefore,  trace  their  origin  to  the  ancient  Roman  testament. 
The  English  law  of  testamentary  succession  in  regard  to  personal  property  is 
only  a  modified  form  of  the  institution  by  which  in  its  later  developement  the 
devolution  of  property  was  regulated  among  the  Roman  citizens. 

Among  the  Romans  themselves  the  law  relating  to  wills  passed  through  many 
phases.  Possibly  in  its  earliest  form,  a  will  was  merely  a  mode  of  declaring 
who  should  have  the  chieftainship,  or  the  management  in  succession  to  the 
testator.  The  early  history  of  Roman  jurisprudence  shows  that  in  ancimt 
times  wills  were  proclaimed  or  recited  in  the  Oomitia  Gwriatay  or  the  Greneral 
Assembly  of  the  Patricians,  which  was  convened  {calatoi)  twice  a  year  for  the 
purpose.  In  time  of  war,  wiUs  were  similarly  proclaimed  before  the  assembled 
army  in  martial  array,  or  in  prodnctu.  Wills  made  before  the  Gomitia  Ottriata 
were  therefore  in  the  nature  of  private  laws  directing  in  each  case  an  interferenoe 
with  what  would  have  been  the  ordinary  devolution  of  property  by  descent. 
It  is  possible  that  a  will  in  prodnctu  was  considered  also  to  have  a  sort  of  legis* 
lative  sanction,  as  being  the  act  of  the  people  convened  together,  but  in  nulitaij 
array.  There  was  necessarily  no  secrecy  attaching  to  wills  made  either  before 
the  Gomitia  GuricUa  or  in  prodnctu,  and  it  is  probable  that,  in  earlier  times  at 
least,  such  wills  were  not  ordinarily  reduced  to  writing. 

In  later  times  another  form  of  will  was  introduced.  It  appears  to  have 
had  its  origin  among  the  Plebeians  who  were  not  admitted  to  the  Patriciaa 
Assembly.  This  form  of  will  was  in  effect  a  complete  conveyance  of  the 
effects  of  the  testator  to  the  persons  whom  he  meant  to  be  his  heirs  or  successors. 
It  was  an  imaginary  sale  (or  mancipation)  in  the  presence  of  five  witnesses  befcsre 
a  person  who  attended  with  a  pair  of  scales  and  who  was  called  the  Itbripenm, 
It  was  designated  testamenttiin  per  cbs  et  libram.  Originally  the  vendee  of  the 
testator's  estate,  or  familiae  emptor,  as  he  was  called,  was  the  heir  or  successor 
of  the  testator.*  The  transfer  was  irrevocable,  and  the  presence  of  the  /a-  le 
emptw  being  necessary,  the  intended  deposition  by  this  form  of  test  kt 
also  was  in  no  way  secret.  In  time  the  familiar  emptor  ceased  to  b  e 
person  beneficially  interested.  He  still,  however,  continued  to  be  a  nec€_.  y 
party  to  the  proceedings  in  imitation  of  the  more  ancient, form,  but  hi^  ^    y 

»  Ancient  Law,  p.  172.  >  Qaiiu  II,  §  103. 


ROMAK  TESTAMENTS.  8 

BOW  waa,  like  that  of  an  executor  under  Enlglish  law,  to  distribtite  the  estate 
aeoording  to  the  testator's  wishes.  Afterwards,  in  order  apparently  to  secure 
secrecy,  the  wishes  of  the  testator  were  committed  to  writing,  and  the  fictitious 
o^  became  a  mere  form  for  the  purpose  of  giving  effect  to  the  directions 
contained  in  the  writing. 

The  will  jTer  obs  et  libram  is  known  also  as  the  Plebeian  will,  and  at  first 
questions  seem  to  have  been  raised  as  to  whether  a  Plebeian  will  coxdd  be  binding 
without  the  sanction  of  the  Oomitia  Owriata,  but  all  such  questions  were  set  at 
rest  by  the  legislation  of  the  Decemvirs.  Their  Twelve  Tables  to  which 
reference  has  already  been  made,  expressly  recognised  the  general  power  of 
disposing  of  property  by  will,  declaring  the  law  in  the  following  terms :  "  Fater 
famiUas  uii  de^peounid  tuteldque  rei  stUB  legassit  itajus  esto** — *^  the  directions  of 
the  testator  as  to  his  property  and  the  guardianship  of  his  children  shall  be 
carried  into  effect." 

By  the  law  laid  down  in  the  Twelve  Tables  the  powers  of  a  testator  in 
disposing  of  his  property  were  practically  unlimited,  but  these  powers  were 
gradually  circumscribed  by  different  laws  having  for  their  object  the  protection 
ol  those  who  had  a  natural  claim  upon  the  testator. 

in  the  Roman  law  the  essence  of  a  testament  was  the  institution  of  the  heii-, 
or  haeresy  on  whom  devolved  the  persona^  or  the  rights  and  duties  of  the 
testator,  the  theory  being  that  the  testator  had,  as  it  were,  a  posthumous  legal 
existence  in  the  person  of  his  heir.  If  no  heir  was  appointed,  the  intended  dis- 
positions could  not  take  place,  as  the  legal  existence  of  the  testator  was  not 
eon^ued.  If  a  father  wished  to  disinherit  his  children  or  those  who  had  a 
natural  claim  to  the  inheritance,  he  had  to  do  so  expressly,  otherwise  the  will 
was  void. 

According  to  Sir  Henry  Maine,  who  refers  to  it  as  a  remarkable  circum- 
stance, a  will  was  never  regarded  by  the  Romans  as  a  means  of  disinheriting  a 
family  or  of  effecting  the  unequal  distribution  of  a  patrimony,  and  the  rules  of 
law  preventing  its  being  turned  to  such  a  purpose  increase  in  number  and 
stringency  as  the  jurisprudence  imfolds  itself.^  Of  the  various  provisions  for 
the  protection  of  the  natural  heir,  the  most  important  was  the  lex  Falddia  passed 
in  the  year  40  B.  G.  in  the  reign  of  Augustus.  By  that  law  no  one  was  allowed  to 
give  in  legacies  more  than  three-fourths  of  his  goods,  after  making  deductions 
fen  iebts  and  funeral  expenses,  so  that  at  least  one-fourth  was  secured  to  the 
na  oral  heir.*  This  fourth  part  was  known  as  the  Falddda  or  poriio  legitma. 
Fc  a  long  time  it  had  been  allowed  to  parents,  children  and  brothers  who  had 
be  a  disinherited  by  name  to  prefer  a  complaint  called  the  querela  inoffidosi  tester 
me  *'     It  was  an  answer  to  such  a  complaint  that  a  certain  portion,  afterwards 

Anoient  Law,  217.  '  Gains  II,  §  227; 
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fixed  at  a  fourth  by  the  Lex  Fdhidda)  had  been  left  by  the  testator  to  the  claimant 
Justinian  abolished  the  querela  inoffidosi  testamenti  if  any  portion  of  the  inherit- 
ance had  been  left  to  those  who  were  entitled  to  the  portio  legitima. 

Apart  from  direct  legislation  the  law  of  wills  was  from  time  to  time  fmih^ 
modified  by  the  edicts  of  the  Praetors  who  by  the  application  of  prindples  more 
in  conformity  with  equity  and  justice  adopted  the  law  to  the  exigencies  of  the 
period.  This  influence  of  the  Praetors  continued  for  some  time  under  i^ 
Empire.  In  the  time  of  Hadrian  the  Praetorian  law  if  as  consolidated  by  JuHamifi 
in  what  is  known  as  the  Perpetual  Edict. 

Under  this  Edict  which  was  approved  by  the  Senate  in  the  year  131  A.  D. 
we  have  an  almost  entirely  new  form  of  will,  which  is  sometimes  called  the 
Praetorian  will.  The  form  of  mancipation  or  the  ceremonies  necessary  to  the 
will  per  CB8  et  libram  had  entirely  dropped.  All  that  was  required  was  that  the 
will  should  be  authenticated  by  the  affixing  of  the  seals  of  seven  witnesses,  two  of 
whom  corresponded  with  the  Uhripens  and  the  famUae  emptor  and  the  remaining 
five  with  the  five  witnesses  of  the  mancipation.^  Under  the  new  system  of  wills 
the  person  designated  as  the  heir  took,  not  the  legal  estate,  for  the  mancipation 
was  omitted,  but  only  the  equitable  estate  or  honorum  possemo,  but  he  had  all  tiie 
proprietary  privileges  of  the  heir  by  the  Civil,  as  opposed  to  the  Praetorian  or 
Edictal,  law. 

Before  the  time  of  Justinian  when  the  progress  of  society  and  the  impenBl 
Constitutions  had,  to  a  great  extent,  produced  a  fusion  of  the  civil  and  praetorian 
law,  a  form  of  will  had  been  established  which  derived  its  validity  from  three 
sources,  namely  the  Civil  law,  the  Praetorian  Edict  and  the  Imperial  Constita- 
tions,  and  on  this  account  it  was  called  testamentmn  tripaHitwn,  Seven  wit- 
nesses and  their  presence  at  one  time  for  the  purpose  of  giving  the  testament  the 
requisite  formality  were  required  by  the  Civil  law.  In  accordance  with  the 
Imperial  Constitutions,  the  subscriptions  of  the  testator  and  of  the  witnesses  were 
necessary,  while  under  the  Edict  of  the  praetor,  the  witnesses  were  required  to 
affix  their  seals.^  This  last  will  is  that  generally  known  as  the  Roman  will,  bnt 
it  would  appear  to  be  the  will  of  the  Eastern  Empire  only,  the  researches  of 
Savigny  having  shown  that  in  Western  Europe  the  old  Mancipatory  testament 
continued  to  be  the  form  in  use  far  down  in  the  Middle  Ages.^ 

The  English  Law  of  Testamentary  Succession  as  io  personal  property  is,  aa 
I  have  already  stated,  to  a  great  extent  merely  a  modified  form  of  the  instit.  on 
by  which  the  postumous  devolution  of  property  was  regulated  by  the  Bomf '  in 
later  times,  and  as  the  Indian  Succession  Act  which  forms  a  not  inconsidc  )le 
portion  of  the  law  relating  to  wills  in  India  is  mainly  based  upon  the  En    Bh 

»  JuBt.  II,  xvii,  §  0.  •  Maine's  Ancient  Law,  p.  214. 
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kw,  I  have  deemed  it  right  to  give  tlie  foregoing  brief  outline  of  tlie  main 
features  of  the  history  of  the  Roman  testament.  I  shall  now  proceed  to  deal 
in  more  detail  with  the  more  immediate  subject  of  this  Course  of  lectures — mz,f 
the  law  of  testamentary  devise  as  now  administered  in  India.  « 

As  might  be  expected  in  a  country  such  as  India  where  we  have  various 
raoes  widely  different  in  their  laws  and  creeds,  and  where  the  legislature  has 
from  time  to  time  passed  enactments,  limited  in  some  cases  in  their  application 
to  particular  territories,  and  in  others  to  particular  races  or  to  persons  professing 
particolaj:  creeds,  the  systems  of  law  relating  to  wills  now  being  administered 
in  British  India  are  various. 

The  Mahomedans  have  a  special  law  of  wills  of  their  own  which  they  I'l  *;:  • 
daimtobe  a  divine  institution  expressly  sanctioned  by  the  Koran.^  Among  i^^y  < 
them,  however,  the  right  of  testamentary  devise  extends,  as  we  shall  see  hereafter,  -  '^'^ 
only  to  one-third  of  the  testator's  property,  except  with  the  consent  of  the  Ve  'Lj  v/c 
heirs.  It  may,  however,  surprise  many  in  these  days  to  learn  that  the  right  ^^^^  l,(.  ^ 
OP  power  of  a  Hindu  to  make  a  disposition  of  his  property  by  will  is  not  provid-     |h^  u^ 


ed  for  or  even  recognised  by  the  texts  on  Hindu  law.  There  is  in  fact  no 
word  in  the  Indian  languages  which  accurately  conveys  the  conception  of  a  will 
as  understood  by  Western  lawyers.  The  idea  of  making  a  disposition  of  property 
to  take  effect  after  the  death  of  the  giver,  as  has  been  frequently  pointed  out  by 
writers  on  Hindu  law,  is  really  opposed  to  the  fundamental  principle  of  the  joint 
Hindu  family.*  The  practice  among  Hindus  of  making  wills  has  grown  up  in 
comparatively  modem  times.  After  having  obtained  judicial  sanction,  it  has 
finally  received  the  sanction  of  the  Legislature. 

In  Bengal,  where  the  right  of  alienation  of  property  was  first  and  most 
extensively  established,  it  may  be  affirmed  that  the  validity  of  the  wills  of  Hindus 
was  fully  recognised  in  1831,  but  it  can  hardly  be  said  that  such  wills  were 
beyond  dispute  in  Madras  and  Bombay  till  considerably  later.^  It  was  not 
apparently  till  1859  that  the  validity  of  such  wills  was  actually  decided  in 
Madras.  In  that  year,  in  the  case  of  P.  Narrainsvaim  Chetti  v.  P.  ArunacheUa 
Chelti^*  a  will  of  a  Hindu  was  held  to  be  valid,  so  far  at  least  as  it  disposed 
of  self-acquired  property,  and  in  1863  in  the  case  of  VcdUnayagam  PiUaiv, 

_  * 

ToAhche^  it  was  apparently  settled  that  the  testamentary  power  of  a  Hindu  in 
resTiect  of  property,  whether  ancestral  or  self-acquired  was  co-extensive  with  his 
in^   fpendent  right  of  alienation  inter  vivos.    About  the  same  time  the  right  of 

^  Koran  Oh.  V,  p.  97,  Sale's  Translation. 

>  2  Dig.  516.    See  1  Str.  265,  2  Str.  417, 419, 421,  428,  450 ;  Fallinayagam  PUlai  y.  Pacheh$ 
1  ]  4d.,  H.  C.  B.,  826. 

*  See  NaroUam  Jv^gjivim  ▼.  TifarMHdM  HonifcMandaa,  3  Bom*  fi.  G»  B»  A*  Ci,  6. 
11  Mad.  S.  D.  1860  p.  115. 

•  1  Mad.  H.  C.  B.,  326. 
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Hindns  in  the  North  Western  Provinces  to  dispose  of  their  projierty  hy  wiU 
was  established  by  the  Jndicial  Committee  of  the  Privy  Council.*  The  fiwi 
reported  cases,  so  far  as  I  can  find,  in  which  it  was  there  recognised  were  dedded 
by  the  Privy  Cotmcil  in  1846  and  1862. 

In  1881  a  Bill  intended  to  apply  to  the  whole  of  India  and  to  supersede 
the  Hindu  Wills  and  Probate  and  Administration  Acts,  was  introduced  into  the 
Legislative  Council.  Its  object  was  to  declare  the  extent  of  the  testamest- 
ary  power  of  Hindns  and  Buddhists'  and  to  provide  rules  for  the  execution,,  at- 
testation, revival,  interpretation  and  probate  of  their  wills.  In  the  usual  eoune, 
opinions  were  called  for  and  collected  from  Commissioners  and  other  seleoj^d  Go- 
vernment officers,  from  public  bodies,  privatelindividuals,  town  and  village  eld^^ 
barristers,  pleaders  and  others,  with  a  view  to  ascertaining  how  far  testamentary 
power  had  already  been  recognised  throughout  British  India.  From  the  opinions 
so  collected,  it  appears  that  in  the  Punjab  and  Oudh  the  right  of  testation  was  one 
until  recently  very  rarely  exercised,  but  the  practise  of  making  wilk  was  there 
rapidly  spreading.  To  some  extent  the  right  of  testation  had  already  been  recog- 
nized by  the  Legislature  in  1869,  for  under  the  Oudh  Estates  Act,  1869,'  every 
taluqdar  and  grantee  and  every  heir  and  legatee  of  a  taJuqdar  and  grantee  of 
sound  mind  and  not  a  minor  was  declared,  subject  to  the  provisions  of  the 
Actj*  competent  to  bequeath  by  his  will  to  any  person  the  whole  or  any  portioo 
of  his  estate,  or  of  his  right  and  interest  therein.*  The  spread  among  landholders 
of  the  practice  of  making  wills  in  Oudh,  it  was  said  has  been  considerably  in- 
fluenced by  the  example  of  the  taluqdars  who,  had  generally,  since  the  passing 
of  the  Act,  made  wills.  There  is  a  reported  case  of  the  Chief  Court  of  the  Punjab 
in  which  it  was  held  in  1869  or  1870  that  what  a  village  proprietor  might  do 
whilst  he  was  alive,  he  might  do  by  an  instrument  which  should  take  effect 
after  his  death.^ 

From  Burmah,  where  the  population  is  mainly  Buddhist,  a  large  numbcf 
of  opinions  upon  the  proposed  Bill  were  forwarded  to  Government.    It  would 

*  Biwan  Persad  t»  Badha  JB$«6v  4  Moo.  I.  A.  137;  Nana  Nairain  Rao  t.  Hurr^tPuM 
Bhaot  9  Moo.  X.  A.,  96. 

'  Section  3  of  the  Bill  declaring  the  extent  of  testamentary  power  is  as  foUowE: 
"  Every  Hindn  and  Baddhist  may  bequeath  property  in  the  cases  and  to  the  extent  in* 
and  to  which  he  may  transfer  the  same  :  provided  that  when  the  testator  is  a  member  f^^  na. 
undiTided  family  and  his  right  to  bequeath  conflicts  at  the  time  of  his  death  with  ao.  ht 
of  the  surviving  members  of  such  family,  the  latter  right  shall  prevail."  The  Bill  h'  ot 
been  passed. 

*  Act  I  0^1869. 

*  Act  I  of  1869,  SB.  11—20. 

*  Act  1  of  1869,  8. 11. 

*  Avohha  v«  Mohun  Lai,  2  Punjab  Record,  1870.    See  Boulnois  and  Eattigan's  Ci         ty 

ftw,  p.  87. 
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appear  doabtful  from  these  opinions  whether  the  right  or  power  of  disposing  of 
property  by  will  has  erer  been  fnlly  recognised  in  Bormah.  It  is  true  that  in  one 
reported  case,  that  of  Kohya  Dyne}  probate  was  granted  in  the  case  of  a  will  of 
a  Bnrmftn,  and  it  seems  to  have  been  considered,  in  that  case,  that  no  special 
lormnlaa  were  necessary  for  the  execution  of  a  will  by  a  Bnrman.  The  point  as 
to  the  right,  as  a  matter  of  law  or  nsage,  among  Bnrmans  to  make  a  will 
was  not  really  raised.  In  1880  a  special  Court  at  Rangoon  consisting  of  the 
Judicial  Commissioner  and  the  Becorder  held  that  a  Burman  had  no  power  to 
make  a  valid  will.  I  haye  had  the  privilege  of  seeing  the  various  opinions 
collected  in  Burmah — opinions  of  Commissioners,  judicial  officers,  pleaders  and 
others  most  likely  to  be  able  to  give  the  Government  valuable  assistance  and 
information,  not  only  as  to  the  existence  of  any  custom  and  practice  of  making 
wills  among  the  Burmese,  but  as  to  the  wishes  of  the  people  themselves  in 
r^iard  to  any  intended  legislation  upon  the  subject.  The  general  opinion 
seems  to  be  that  there  is  no  right  of  testamentary  disposition  among  the  Burmese 
and  the  popular  view  is  very  clearly  against  the  introduction  of  a  law  creating 
such  a  right  amongst  them. 

It  is  not  unlikely  that  with  the  opening  out  of  Upper  Burmah  and  the 
subsequent  settlement  there  of  Europeans  and  natives  from  other  parts  of  India 
for  the  purposes  of  trade  and  with  the  increased  development  of  commerce,  the 
Burmese  may  come  to  desire  to  have  as  full  a  power  of  testamentary  disposition 
either  recognised,  if  it  does  exist,  or  given  to  them  by  Statute,  if.it  does  not  exist,  as 
is  recognised  in  other  parts  of  India.  There  is  nothing  now  in  Burmah  analogous 
to  that  of  the  joint  family  among  Hindus.  A  kind  of  deathbed  disposition  seems 
to  be  recognised  not  so  much  because  of  any  assumed  right  to  make  such    a 

« 

disposition  as.  because  from  feelings  of  affection,  respect  or  even  superstition, 
the  last  wishes  of  the  deceased  are  considered  to  be  entitled  to  weight  among 
the  members  of  his  family. 

In  1862  the  practice  of  making  wills,  had  been  so  far  adopted  among 
Hindus  generally  throughout  India  tix^t  in  that  year  the  Judicial  Committee 
of  the  Privy  Council  were  able  to  declare  that  it  might  be  taken  that,  whatever 
might  have  formerly  been  considered  the  state  of  the  Hindu  Law  as  to  testa- 
mentary power  over  their  property,  that  power  had  been  long  recognised  and 
must  now  be  considered  as  completely  established.* 

[t  will  be  seen  by  reference  to  the  Regulations  of  the  Oovemor-Qeneral 
in  /Council  that  the  Legislature  had  already  from  time  to  time,  beginning  as  far 
as  have  been  able  to  ascertain  in  1793,  been  forced  to  recognise,  if  not  to  sanction, 
tfa<  ''xistenoe  of  the  practice  among  Hindus  of  making  wills.   Sections  5  and  6  of 

B,  L,  B.,  Ap.  79  s  See  Wv^ckettroodde^  Adam  Shaw,  11  W.  B.,  413. 
»ee  Soarjeemoneif  Dosser  ▼.  Thnobtmdhoo  MtUlich,  9  Moo.  I.  A.  123|  p.  136. 
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Begnlation  XI  (Ben.)  of  1793,  (A  Begulation  for  removing  oertitin  restrictions  on 
the  operation  of  the  Hindu  and  Mahomedan  Laws  with  regard  to  the  Inheritance 
of  landed  property  subject  to  the  payment  of  Oovemment  Bevenne)  provided  tliat 
nothing  in  the  Begnlation  contained  should  be  construed  to  prohibit  any  actual 
proprietors  of  land  bequeathing  or  transferring  by  will  or  by  a  declaration  in 
writing  or  verbally,  either  prior  or  subsequent  to  the  1st  July  1794,  his  or 
her  landed  estate  entire  to  his  or  her  eldest  son  or  next  heir  or  other  son  or  heir 
in  exclusion  of  all  tibeir  sons  or  heirs,  or  to  any  person  or  persons,  or  to  two 
or  more  of  his  or  her  heirs  in  exclusion  of  all  other  persons  or  heirs  in  the  pro- 
perties, and  to  be  held  in  the  manner  which  such  proprietor  may  think  proper, 
provided  that  the  bequest  or  transfer  were  not  repugnant  to  any  Regulations  that 
have  been  passed  or  might  be  passed  by  the  Governor- General  in  Council,  or  con- 
trary to  the  Hindu  or  Mahomedan  Law  and  that  the  bequest  or  transfer  whether 
made  by  will  or  other  writing  or  verbally  should  be  authenticated  and  made 
before  such  witnesses  and  in  such  manner  as  those  laws  and  Regulations  reepeo* 
tively  did  or  might  require.^ 

In]the  same  year  another  Regulation,  XXXVI  (Ben.)  of  1793,  was  passed  for 
the  purpose  of  establishing  a  registry  in  each  district  for  (among  other  documents) 
vmsseatnamaha  or  wills,  in  order  as  stated  in  the  preamble  "  to  anord  persons 
the  means  of  obviating,  as  far  as  may  be  practicable,  litigation  respecting  th« 
authenticity  of  their  wills  or  any  written  authority  they  may  grant  to  their 
wives  to  adopt  sons  after  their  death.*'  From  the  use  of  the  word  wu^seatnamdh 
in  the  body  of  the  Regulation,  and  the  reference  to  powers  of  adoption,  it  wonld 
appear  that  the  Regulation  was  intended  to  have  reference  to  the  wills  of  natives 
of  India  as  well  as  to  those  of  Europeans.   '  ^ 

Regolation  XLV  of  1795  which  applied  to  the  Province  of  Benares  by  s.  6 
provided  that  its  provisions  should  not  be  deemed  to  prohibit  any  actual  pro- 
prietors of  land  from  bequeathing  or  transferring  by  will  his  or  her  lan(^  in 
certain  specified  ways,  provided  that  the  bequest  or  transfer  was  not  contrary 
to  the  Hindu  or  Mahomedan  Law,  and  that  it  was  authenticated  by,  or  made 
before  such  witnesses,  and  in  such  manner  as  those  laws  required. 

By  s.  II  of  Begulation  V  of  1799,  which  was  applicable  to  the  Provinces  <rf 
Bengal,  Behar,  Orissa  and  Benares,  it  was  declared  that  in  all  cases  of  a  Hindn, 
MussaJman  or  other  person  subject  to  the  jurisdiction  of  the  Zillah  Courts 
having  at  his  death  left  a  will  and  appointed  an  executor  or  execntors  to  c.  ly 
the  same  into  efEect,  and  in  which  the  heir  to  the  deceased  might  not  be  a  is- 
qualified  landholder  subject  to  the  superintendence  of  the  Court  of  Wards,  he 
executors  so  appointed  were  to  take  charge  of  the  estate  of  the  deceased    ad 

*  See  Beer  Pertah  8ahi  ▼.  Maharajah  Rajendra  PertapSahi,  12  M.  X.  A.  1,  (S,  C),  9  «    R, 
C.)  16. 
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proceed  in  the  execution  of  their  trusts  according  to  the  will  of  the  deceased,  and 
the  laws  and  usages  of  the  country,  without  any  application  to  the  Judge  of  the 
Dewani  AdakU^  or  any  other  officer  of  Ch>yemment  for  his  sanction,  and  the 
Courts  of  Justice  were  prohibited  from  interfering  in  such  cases  except  on  a 
regular  complaint  against  the  executors  for  a  breach  of  trust  or  otherwise.  This 
flection,  howeyer,  so  far  as  it  relates  to  executors  of  persons  who  are  not  Maho- 
medans,  but  are  subject  to  the  jurisdiction  of  a  District  Court  ia  the  territories 
subject  to  the  Lieutenant- G-ovemor  of  Bengal,  has  been  repealed  by  s.  4  of  the 
Hindu  Wills  Act,  XXI  of  1870.  The  Regulation,  however,  still  applies  in  the 
Province  of  Benares,  and  Act  XY  of  1874,  Sched.  V,  has  declared  that  the 
Regulation  is  to  be  in  force  all  over  the  North- Western  Provinces.* 

In  Madras  a  Regulation  was  passed  in  1829'  declaring  that  wills  left  by 
Hindus  should  have  no  force  whatever  except  so  far  as  they  might  be  in 
(xmformity  with  the  provisions  of  the  general  Hindu  law  obtaining  in  that 
province.  That  Regulation  declared  that  cl.  2  of  section  XYI  of  a  former 
Regulation^  which,  like  the  Bengal  Regulation,  Y  of  1729,  originally  provided  that 
in  all  cases  of  a  Hindu,  Mussulman  or  other  person  subject  to  the  jurisdiction  of 
the  Zillah  Courts  having  at  his  death  left  a  will  and  appointed  an  executor  or 
executors,  the  executors  should,  except  in  certain  cases  mentioned,  take  charge 
of  the  estate  of  the  deceased  and  proceed  in  execution  of  the  trusts  created,  did 
not  apply  to  Hindus. 

In  Bombay  a  Regulation  was  passed  in  1827  to  provide  for  the  formal 
recognition  of  executors  appointed  by  persons  dying  and  leaving  property,  and 
for  the  proof  of  wills  and  registration  of  wills  which  had  been  duly  proved.* 
The  Regulation  is  silent  as  to  the  race  or  creed  of  the  persons  to  whose  estates 
it  is  applicable. 

In  1838  an  Act^  was  passed  by  the  Governor- General  in  Council  applying 
oert|^  provisions  to  the  wills  made  after  the  1st  February,  1839,  by  persons  whose 
personal  property  could  not  by  the  law  of  England  pass  to  their  representatives 
without  probate  or  letters  of  administration  obtained  in  one  of  Her  Majesty's 
Supreme  Courts  of  Judicature.  This  Act  still  applies  in  the  case  of  wills  made 
after  the  1st  February,  1839,  and  before  the  passing  of  the  Indian  Succession  Act. 
The  testamentary  clauses  are  somewhat  similar  to  those  contained  in  the  Succes- 
sion Act,  and  having  regard  to  the  fact  that  in  these  days  comparatively  few 
wills  to  which  the  Act  is  applicable  come  before  the  Courts,  it  has  not  been  deemed 

*  See  Probate  and  Administration  Act,  which,  sabject  to  the  provisions  of  s.  2,  applies  to 
the  whole  of  British  India. 

*  Beg.  V  of  1829  (Mad.).  \ 

*  Begolation  III  of  1802. 

*  Begnlation  YIII  (Bom.)  of  1827. 

*  Act  XXY  of  1888. 
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at  all  neoesflary  to  enlarge  Tix)on  its  pnmsions.  It  ia  cunous  to  note,  hoivever, 
tliat  the  provisions  of  the  Act  were  made  to  apply,  and  did  for  manj  jess 
apply,  to  all  classes  in  the  Straits  Settlements,  Mahomedans,  HindnSy  and  Chi- 
nese and  Englishmen  alike.^  They  were,  however  held  not  to  be  applicable  to 
the  willB  of  persons  not  entitled  by  birth  or  domicil  to  have  applied  to  them 
the  actnal  law  of  England.' 

The  Indian  Succession  Act  was  passed  in  1865,  but  it  did  not  apply  to  Hindos. 
By  s.  2,  it  is  declared  to  constitute  the  law  applicable  to  all  cases  of  testamentary 
succession,  but  by  s.  331  the  provisions  of  the  Act  are  declared  not  to  apply  to 
testamentary  succession  to  the  property  of  any  Kindu,^  Mahomedan  or  Buddhist, 
nor  to  any  will  made  before  the  1st  day  of  January  1866,  and  by  s.  332  the 
Governor- General  in  Council  was  given  power  from  time  to  time  by  an  order 
either  retrospectively  from  the  passing  of  the  Act,  or  prospectively  to  exempt 
from  the  operation  of  the  whole  or  any  part  of  the  Act  the  membero  of  any 
race,  sect  or  tribe  in  British  India,  or  any  part  of  such  race,  sect  or  tribe,  to 
whom  he  might  consider  it  impossible  or  inexpedient  to  apply  the  proviriona 
of  the  Act. 

It  is  pointed  out  by  Mr.  Stokes  in  his  commentary  on  the  Succession  Act, 
that  in  section  331  the  term  ^'  Hindu/'  used  as  it  is  in  conjunction  with  the 
terms  Mahomedan  and  Buddhist,  is  used  as  a  theological  term,  and  as  denoting 
a  person  professing  any  form  of  the  Brahminical  religion  or  religion  of  the 
Paranas,^  and  would  therefore,  as  the  Courts  have  since  held,  include  Jains,^  and 
Sikhs.^  As  to  Jains,  it  has  been,  in  fact,  held  that  the  ordinary  Hindu  law,  in  the 
absence  of  any  special  custom  varying  the  same,  is  applicable  to  them.?  Sikbs 
are  in  the  main  governed  by  the  Mitakshara  school  of  Hindu  law.^  Gnicb 
Memons  are  not  included  in  the  term  Hindu. ^  They  are  Mahoonedans  to 
whom  Mahomedan  Law  is  to  be  applied  except  when  an  ancient  and  iuTari- 
able  custom  to  the  contrary  is  established.  , 


»  See  Gazette  of  India,  Part  V,  1889,  p  60. 

*  Oreervway  v.  Hoggt  on  appeal,  Bonrke'e  Rep.  A.  O.  C.  Ill ;  S.  C.  1  Coryton's  Rep.  97. 

*  ThiB  term  inclndes  Jains — Bachehi  r.  Mukhcm  Led,  I.  L.  R.,  AH.,  55 ;  Chotay  Loll  v.  Ghwnv> 
Lally  L.  R.,  6  I.  A.  15  S.  0.,  I.  L.  R.,  4  Cal.,  744  j  BhcLgvandas  Tejntal  y.  Bajmal,  10  Bon., 
H.  C.  R.,  241 ;  Lalldh  Mahabeer  Perthad  v.  Kundur  Koonwar,  2  Ind.  Jar.  S12. 

*  See  Abraham  v.  AhraJiamy  9  M.  I.  A.,  p.  239. 

*  Bachebi  v.  Mukhan  Lall^  I.  L.  R.,  5  All.,  55  ;  Chotay  Lall  v.  Ckunnoo  Loll,  L.  K.,  *  A. 
15  ;  (S.  C.)  I.  L.  R.,  4  Oal.,  744  j  (S.  0.),  3  C.  L.  R.,  465  ;  Bhagvandas  lejmal  t.  Ra;  10 
BotW .,  H.  C.  R.,  241 ;  Lallah  Mohabeer  Fershad  v.  Kundur  Koomoar,  2  Ind.  Jur.,  312. 

*  Doe  d,  Kissen  Chunder  Shah  v.  Bindam  Beebee^  2  Mori.  Dig.  22. 

»  Chotay  Lall  v.  Chunnoo  Lai,  L.  R.,  6  I.   A.  15 ;  I.  L.  R.,  4  Oal.,  744  j  8  C  L.  R.. 
"  See  Doe  d,  Kissen  Chunder  Shah  v.  Bindam  Beebee^  2  Mori.  Dig.  22. 
^  In  r$  Haji  Ismail  Abdulla,  I.  L.  R.,  6  Bom.,  452. 
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Mp.  Stokes  on  ihe  authority  of  Mr.  H.  H.  Wilfloii,^  has  expressed  his 
Ofisioii  that  the  term  ELindu  woold  not  include  the  Baba  Lalis  **  who  adore 
bat  one  God  dispensing  with  all  forms  of  worship  and  directing  their  devotions 
by  roles  and  objects  derived  from  a  medley  of  Vedanta  and  Sufi  tenets  ";  nor 
Pran  Nathns  or  Dhamis  in  Bnnclelkhand  who  consent  to  the  real  identity  of  the 
£[inda  and  Mahomedan  creeds  ;  nor  the  Sadhus,  a  sect  of  Hindu  Sectarians  who 
are  found  chiefly  in  the  upper  parts  of  the  Doab  from  Famkabad  to  beyond 
Delhi ;  nor  perhaps  the  Satnamis  who  profess  to  worship  one  God,  though 
they  recognise  the  whole  Hindu  Pantheon  ;  nor  the  Gira  Narayanis  who  simply 
^vxfess  the  worship  of  one  God  and  admit  proselytes  alike  from  Hindus  and 
ICaJbomedans ;  m>r  Cunyavadas  whose  doctrines  are  atheistical  ;^  nor  does  it  in- 
clude Santhalie,  Kols,  Sub- Himalayan  and  other  Bhutan  tribes,  Nagas  of  Assam, 
tile  Kus,  Gonds,  Bhils,  Rajmahalis,  Khonds  of  Orissa,  Todas  of  the  Nilgiris, 
BhcMmrB  and  other  demonolators  of  Southern  India^^ 

Under  the  l^rm  "  Buddhists  "  apparently  Tibetans  and  Lepchas  in  British 
India  are  ineluded. 

The  Indian  Succession  Act,  however,  includes  the  following  classes  of  persons  : 
(].)     Europeans  by  birth  or  descent  domiciled  in  British  India.* 
(2.)     East  Indians  or  persons  of  mixed  European  and  Native  blood. 
(3.)     Jews,^  except  in  Aden,  where  they  have  been  exempted  by  notification 
under  s.  382.^ 

{4.)     Armenians.^ 

(5.)     Parsees,  in  regard  to  testamentary  succession.* 
(6.)     Native  Ghiistians  and  their  Christian  descendants.® 
(7.)     Natives  of  India  other   than   those   comprised   in   the  terms  Hindu, 
Mahomedan  and  Buddhist,  and  not  excluded  under  s.  332  of  the  Act. 

(8.)  All  Europeans  in  India  not  having  an  Indian  domicile,  except  in  so 
f^as  the  Act  relates  to  the  succession  to  moveable  property,  which,  according 
to  the  almost  universal  rule  follows  the  domicile.*® 

'  Works,  pp.  347—859. 

*  Stokes'  Indian  Snccession  Act,  p.  200. 

*  Ibid.,  p.  201. 

^  As  to  domicile,  see  Intestate  and  Teertamentary  Snccession  in  India,  pp.  8 — 19. 

*  Otihriel  y.  Mordakai,  I.  L.  S ,  1  Cal.  148  ;  8.  E.  Mualeah   v.   E.  E.  Musleahy  1  Bonl.,  234  i 
M     ^b  V.  Musleah,  Folt.  420. 

*  Gazette  of  India,  1886,  p.  707. 

See  Aratoon  H,  ArcUoon  r.  0.  AratooUj  7  Select  Reports,  528,  Stephen  v.  Hum0f  1  Fult. 
2S     ^.  242,  Aratoon  v.  Johannes^  Morton  (hj  Montrioa)  19. 

Intestate  Snccession  among  Parsees  is  now  regulated  by  Act  XXI  of  1865. 

Ponnusami  Nandan  y.  Dorasami  Ayf/an,  I.  L.  B.,  2  Mad.  209 ;  Joseph  Vathiary  7  Mad. 
H  ■.  B.,  121.  See  Abraham  v.  Ahrahaniy  9  M.  I.  A.,  p.  239  ;  Admin.- Oeneral  v.  Anandaeharit 
I.       B.,  9  Mad.  466 ;  TiUis  y,  Saldanha,  I.  L.  R.,  10  Mad.,  69. 

•  BirtwkisaeY.  VardUl,  7  CI.  and  Pin.  895  (S.  C),  5  B.  and  C,  438. 
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Under  s.  332  of  the  Indian  Succession  Act  Native  Christians  in  the  Provinoo 
of  Goorg  have  been  exempted  from  the  provisions  of  the  Indian  Succession  Act 
retrospectively  from  the  16th  March  1865,^  on  which  date  the  Act  received  the 
assent  of  the  G-ovemor-Oeneral  in  Council.  Khasias  and  Syntengs  in  Assam  were 
similarly  exempted  as  having  special  laws  of  inheritance  incompatible  vrith  the 
provisions  of  the  Indian  Succession  Act> 

When  the  Indian  Succession  Act  was  under  the  consideration  of  the  Legis- 
lature it  was  at  one  time  proposed  to  extend  the  testamentary  portion  of  the 
measure  to  natives  of  India^  but  it  was  felt  then,  as  pointed  out  by  Sir  Henry 
(then  Mr.)  Maine  in  the  Statement  of  Objects  and  Reasons  for  the  Bill  which 
afterwards  passed  into  law  as  the  Hindu  Wills  Act,  1870,  that  sufficient  infor- 
mation was  not  before  the  Council  to  justify  an  immediate  extension  in  that 
direction,  and  accordingly  the  proposal  was  not  then  carried  out.  Steps,  how- 
ever, were  taken  to  obtain  information  upon  the  subject.  Doubts,  it  was  said, 
were  entertained  as  to  how  far  it  would  be  politic  to  interfere  with  the  power 
to  make  oral  wills  which  Mahomedans  had  always  possessed,  and  evidence 
was  wanting  as  to  the  propriety  of  restricting  Natives  of  India  in  creating 
perpetuities  and  in  making  bequests  to  religious  and  charitable  uses,  and  it  was 
for  that  reason  that  s.  331  excluding  Hindus,  Mahomedans,  and  Buddhists 
from  the  operation  of  any  part  of  the  Indian  Succession  Act  was  inserted  as 
a  temporary  provision.  Some  months  after  the  passing  of  that  Act,  a  circular, 
dated  the  12th  August,  1865,  was  issued  by  the  Gk>vemment  of  India  to  the 
various  local  Gk)vemments,  calling  for  information  respecting  the  advisability  of 
extending  the  provisions  of  the  testamentary  portion  of  the  Act  to  Natives  of 
India. 

The  circular  drew  attention  to  the  fact  that  there  were  no  securities  such 
as  the  requirement  of  writing,  signature  and  attestation,  as  under  the  English  Law, 
for  the  due  exercise  of  that  power  by  Natives  of  India.  It  also  pointed  out  fcliat 
although  in  England  nuncupative  wills  had  long  been  placed  under  consid^ttble 
restrictions  as  to  the  persons  by  whom  they  could  be  made,  as  to  the  witnesses 
required  to  be  present,  and  as  to  the  time  within  which  testimony  was  admissible 
to  prove  the  making  of  such  wills : — in  India  the  Courts  were  compelled  to  recog- 
nise such  wills  when  made  by  Hindus  of  any  age  or  calling  and  under  any 
circumstances  whatever.  It  was  observed  that  the  fraud  of  bringing  forwaid 
false  wills  was  encouraged  by  the  non-requirement  of  writing ;  that  the  evide  5 
setting  up  a  false  nuncupative  will  might  revoke  a  true  written  one,  and  *■-  i 
even  in  the  case  of  a  genuine  testamentary  disposition  the  certainty  of  wri      r 

*  Oasette  of  India,  July  25th,  1868,  p.  1094.      Intestate    and  Testamentary   Sq'- 
ion,  p.  815. 

*  Gazette  of  India,  1887,  p.  512. 

*  Gazette  of  India,  Ft.  Y,  1869,  p.  60. 
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iw»  replaced  by  the  frailty  of  memory.  Further  remarks  were  made  as  to  the 
abfience  in  the  case  of  Native  testators  of  any  restraints  on  the  creation  of 
pergetnities  and  on  deyises  to  religions  or  charitable  uses,  as  to  the  non- 
reqoirement  of  probate  of  their  wills,  whether  written  or  oral,  and  as  to  the 
difficulty  of  ascertaining  the  character  and  powers  of  a  Native  executor.^ 

To  this  circular  replies  were  received  from  all  the  local  authorities 
accompanied  in  almost  every  instance  by  papers  written  by  such  European 
and  Native  gentlemen  as  were  deemed  best  capable  of  advising  in  the  matter. 
The  general  result  of  the  opinions  was  compendiously  expressed  as  follows  : 

(1.)  The  practice  of  making  nuncupative  wills  should  be  abolished,  and 
the  provisions  of  the  Indian  Succession  Act  as  to  the  execution  of  wills  and 
codicils  should  be  adopted  in  the  case  not  only  of  Hindus  but  of  Mahomedans. 

(2.)  Marriage  should  not  in  the  case  of  a  Native  testator  revoke  his 
will.  In  other  respects  the  provisions  of  the  Succession  Act  as  to  revocation 
should  be  followed. 

(3.)  It  is  inexpedient  to  impose  in  the  case  of  Native  testators  any  restric- 
tions on  the  exercise  of  the  testamentary  power  in  favour  of  religious  or 
charitable  uses  or  for  the  creation  of  perpetuities. 

(4.)  The  provisions  of  the  Succession  Act  as  to  the  interpretation  of 
wills  should,  with  some  few  exceptions,  be  adopted. 

(5.)  Probate  should  be  made  compulsory,  and  the  provisions  of  the  Sue- 
cession  Act  as  to  administration  with  the  will  annexed,  and  as  to  the  powers 
and  duties  of  an  executor  should  be  extended  with  some  slight  modifications.* 

As  the  outcome  of  the  opinions  collected  in  response  to  the  circular  issued 
by  the  Government  after  the  passing  of  the  Indian  Succession  Act,  the  Hindu 
Wills  Act,  XXI  of  1870,  was  passed  in  1870; — providing  rules  for  the  execution, 
attestation,  revocation,  etc.  and  probate  of  the  wills  not  only  of  Hindus,  but  of 
Jaios  and  Sikhs  and  Buddhists  in  the  territories  subject  to  the  Lieutenant- 
Qovemor  of  Bengal  and  in  the  towns  of  Madras  and  Bombay.^  Originally  it  had 
been  intended  that  the  Act  should  apply  to  Hindus  and  Buddhists  only  and  to 
the  Presidency  towns.  It  was  not  proposed  to  interfere  with  the  elaborate  system 
of  testamentary  law  of  the  Mahomedans  as  it  was  considered  that  to  impose 
upon  the  Mahomedans  of  India  a  body  of  rules,  which  might  have  the  effect 
of  superseding  any  portion  of  their  then  existing  law,  might  create  alarm  and  dis- 
co i«nt.  Such  considerations,  however,  had  little  application  in  dealing  with 
th    wills  of  Hindus.    The  fact  that  the  law  as  to  Hindu  wills  which  had  grown 

Gboefcte  of  India,  Pfc.  V  of  1H69,  p.  60. 

'  Statement  of  Objects  and  Reasons,  Gaz.  of  India,  Ft.  V,  1869,  p.  60. 

'  By  B.  II  (a)  the  Act  applies  to  all  wills  and  codicils  made  by  any  Hindu,  Jain,  Sikh  or 
Bi  dhist  on  or  after  the  1st  September  1870  within  the  territories  or  the  local  limits  of  the 
on  Euury  Original  Civil  Jurisdiction  of  the  High  Conrts  of  Madras  and  Bombay. 
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up  and  wfts  being  reeognised  in  tlie  CourtB  was  not  a  portion  of  ifae  aaaciflBt 
Hindu  law,  but  was  of  oomparatiyelj  modem  origin,  and  was  aasumed  (wronglj 
as  it  will  be  submitted  hereafter)  to  have  been  the  creature  of  the  Enf^b 
Law  Courts,  was  considered  to  justify  the  Legislature  in  subjecting  the  wilk 
of  Hindus  to  such  restrictions  as  were  deemed  necessary  and  expedient. 

The  next  Act  dealing  with  the  subject  of  wills  was  the  Probate  aad 
Administration  Act,  V  of  1881.  The  portions  of  the  Indian  Successioii  Act 
relating  to  the  grant  of  probate  and  administration,  and  the  powers,  duties  aod 
procedure  of  executors  and  administrators,  omitting  those  sections  which  make  it 
compulsory  to  obtain  probate  or  administration,  and  which  lay  down  the  order 
according  to  which  the  various  persons  interested  are  entitled  to  administration 
on  intestacy,  were  made  applicable,  in  some  cases  in  a  modified  form,  to  the  estat-efi 
of  all  persons  not  then  governed  by  the  Indian  Succession  Act,  with  a  pcoviso 
that  except  in  case  to  which  the  Hindu  Wills  Act  applies,  (and  for  wkidi 
provision  had  already  by  that  Act  been  made  for  granting  probate  and  letters 
of  administration)  no  Court  in  any  local  area  beyond  the  limits  of  the  towns  of 
Calcutta,  Madras,  and  Bombay  and  the  territories  for  the  time  being  adminisiier- 
ed  by  the  Chief  Commissioner  of  British  Burma,  and  no  High  Court  in  the  exer- 
cise of  the  concurrent  jurisdiction  over  sueh  local  area  thereby  conferred,  should 
receive  applications  for  probate  or  letter  of  administration,  until  the  Local 
Government  had  with  the  previous  sanction  of  the  Governor- General  in  Council 
by  a  notification  in  the  official  Gazette  authorized  it  so  to  do.^ 

In  exercise  of  the  power  conferred  upon  him  the  Lieutenant-Groveraor  <rf 
Bengal,  authorized  the  High  Court  of  Judicature  at  Fort  William  in  Bengal, 
throughout  the  territories  subject  to  the  Lieutenant- Govemw  of  Bengal,  and  ^1 
District  Judges  within  the  said  territories,  and  such  judicial  officers  as  the  High 
Court  might,  from  time  to  time,  appoint  as  District  Delegates,  to  receive  appli- 
cations for  probate  and  letters  of  administration.*  By  another  notification,  tbe 
Chief  Commissioner  of  Assam  in  1881  authorized  the  High  Court  of  Judicatnre 
at  Fort  William  in  Bengal,  throughout  the  territories  subject  to  the  Chief  Com- 
missioner  of  Assam,  and  all  District  Judges,  and  such  judicial  officers  as  tke 
High  Court  may,  from  time  to  time,  appoint  as  District  Delegates,  to  receive 
applications  for  probate  and  letters  of  administration.^ 

Similar  notifications  have  been  issued  with  reference  to  the  Punjab,*  Anda- 
man and  Nicobar  Islands,^  and  Hyderabad  Assigned  Districts.* 

»  See  Act  XX  of  1886. 

'  Calcutta  Gazette  1881,  p.  445. 

"  Assam  Gazette  1881,  p.  887. 

«  Punjab  Gazette,  6th  Oct.  1881,  p.  483. 

*  Andeonan  Gazette,  17th  June  1881,  and  Gazette  of  India,  28th  May  1881,  p.  214 

•  Gazette  of  India,  5th  Noyr.  1881,  p.  540.    The  District  Deletes  Act,  Y I  of  1881         id 
Me  applicable  in  the  Hyderabad  Assigned  Districts  :  Ihid, 
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The  Indian  Succession  Act,  tlie  Probate  and  Administration  Act,  and  the 
Distrtci  Delegates  Act,  have  been  declared  to  be  in  force  in  the  Scheduled  Distrcts 
of  Hazaribagh,  Lohardugga  and  Manbhum  and  Pergunnahs  Bhalbhum  and 
Kolhan  in  the  district  of  Singhbhum.^ 

Having  regard  to  the  different  enactments  which  have  been  passed  by  the 
Legislature,  it  will  be  seen  that  there  are  at  least  the  following  dasses  of  wills — 
differing  in  some  way  in  respect  of  the  rules  as  to  execution,  attestation  or  other 
formalities,  or  as  to  the  machinery  by  which  their  provisions  are  to  be  carried 
out  or  otherwise— 

I.  Wills  of  EEindus,  Sikhs,  Jains  and  Buddhists  outside  the  limits  of 
the  territories  subject  to  the  Lieutenant-Governor  of  Bengal  and  the  local 
limits  of  the  Ordinary,  Original  Jurisdiction  of  the  High  Courts  of  the  towns  of 
KadzBs  and  Bombay,  u  e.y  of  persons  of  those  races  or  creeds  to  whom  the  Hindu 
Wills  Act  does  not  apply. 

These  may  be  subdivided  into  (a)  wills  to  which  the  Probate  and  Adminis- 
tratian  Act  applies  and  (b)  wills  to  which  that  Act  has  not  been  applied  under 
&  2  of  that  Act. 

This  class  will  include  the  wills  of  Hindus  in  Efenares  and  the  other 
provinces  in  the  North  West?  to  whom  s.  II  of  Reg.  V  of  1799  is  applicable. 

As  to  Buddhists,  we  have  seen  that  in  Burmah  the  Buddhists  apparently 
hove  no  indigenous  law  of  testamentary  devise  of  their  own,  but  the  Probate  and 
Administration  Act^  in  places  where  it  applies  or  is  made  by  notification  to 
apply,  is  specially  applicable  to  the  Wills  of  Buddhists,  and  s.  155  of  that 
Act  validates  grants  of  Probate  made  in  British  Burmah  made  before  the  Act 
came  into  f  (»ce.^ 

n.  Wills  to  which  the  Hindu  Wills  Act  applies,  viz, : — wills  of  Hindus, 
%khs,  Jains  and  Buddhists  made  after  the  1st  September,  1870,  within  the 
territories  of  the  Lieutenant-Governor  of  Bengal  and  the  local  limits  of  the 
Ordinary  Original  Jurisdiction  of  the  High  Courts  of  Madras  and  Bombay  and 
apparently  also  wills  of  suoih  persons  made  outside  those  territories  and  limits 
so  far  as  relates  to  immoveable  property  situate  within  those  territories  or 
limits. 

'  Gasette  of  India,  Oct.  22nd,  1881,  p.  504. 

ee  Act  XV  of  1874,  Sobed.  V,  which  made  Regulation  V  of  1799  applicable  to  those 
p        »J8.    S.  2  of  the  Beg^lation  has  been  repealed  by  8>  4  of  the  Hindu  Wills  Act,  so  far  as 
r      68  to  the  ezecntora  of  persons  who  are  not  Mahomedana  bnt  are  subject  to  the  jurisdiction 
0      District  Court  in  the  territories  subject  to  the  Lieutenant-Governor  of  Bengal. 
V  of  1881. 

See  In  the  goods  of  Kohya  Dyne,  2  B.  L.  B.,  A.  C,  79  ;  (S.  0.),  10  W.  R.  417  j  In  the 
0  ,  of  Fackerooddeen  Adam  ShaWf  11  W.  R.,  413.  See  s.  2  of  Probate  and  Administration 
i 
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III.  Wills  governed  by  Act  XXV  of  1838.* 

IV.  Wills  governed  by  the  Indian  Succession  Act.  The  persons  to  whose 
wills  this  Act  applies  have  already  been  referred  to.' 

V.  Wills  as  to  moveable  property  of  persons  not  domicilod  in  British 
India.  Such  wills  are  governed  by  the  law  of  the  domicile  wherever  that 
may  be.^  This  class  of  wills  it  is  impossible  to  discuss  here,  as  such  a  discus- 
sion would  practically  involve  a  disquisition  on  the  law  of  wills  as  to  moveable 
property  of  all  other  countries.  It  may,  however,  be  pointed  out  that  it  has 
been  held  that  officers  of  the  Crown  coming  to  India  in  the  time  of  the  East  India 
Company  did  not  lose  their  domicile,  whereas  it  seems  that  officers  of  the  East 
India  Company  did.* 

VI.  Wills  of  Mahomedans. 

In  dealing  with  these  classes  of  wills  it  must  be  borne  in  mind  that  the 
Probate  and  Administration  Act  which  applies,  in  cases  to  which  the  Indian 
Succession  does  not  apply,  to  the  whole  of  British  India,  applies  in  the  case 
of  every  Hindu,  Mahomedan,  Buddhist,  and  person  exempted  under  s.  322  of 
the  Itidian  Succession  Act^  dying  before,  on,  or  after  the  1st  of  April  1881, 
with  the  proviso  that,  except  in  cases  to  which  the  Hindu  Wills  Act  applies, 
no  Court  in  certain  specified  areas  should  receive  applications  for  probate  or  letten 
of  administration  until  authorized  by  notification  to  do  so. 

With  reference  to  the  first  class  one  must  be  guided  by  the  rules  which  haye 
been  grafted  on  the  Hindu  Law  by  custom  and  by  the  decisions  of  the  Courts,  and 
the  Regulations  of  the  Gk)vemor-G-eneral  in  Council  so  far  as  they  may  apply,  not 
only  as  to  the  formalities  required  for  the  execution  of  wills,  but  also  as  to  the 
extent  to  which,  and  mode  in  which,  a  Hindu  may  validly  exercise  testamentarj 
power,  and,  except  in  cases  where  the  Probate  and  Administration  Act  is  made 
applicable,  as  to  the  manner  in  which  the  provisions  of  the  will  are  to  be  carried 
out.  Thus  for  example  under  the  law  applicable  to  these  wills,  that  is,  the  Hindu 
law  as  it  existed  previous  to  the  passing  of  the  Hindu  Wills  Act,  no  particular 
formalities  are  required  in  the  execution  or  attestation  of  Hindu  wills.*    So  that 

*  See  p.  9  supra. 

*  See  p.  11  supra, 

*  See  Indian  Snooeseion  Aot,  a.  6  ;  Birtwhistle  y.  Vardilly  2  Gl.  and  F.  571  :  See  also  In  thf 
goods  of  Elliot,  I.  L.  R.,  4  Gal.,  106 ;  (a.  o.)  2  G.  L.  B.,  496.  Ab  to  payment  of  debts,  see  a.  9QKof 
the  Indian  Snocession  Act  as  amended  by  s.  9  of  Act  VI  of  1889. 

*  Bruce  ▼.   Bruce,   1   B.  and  P.  229  note ;    Munroe  y.   Mv/nroe,   6  Mad.,  879 :  Fo( 
Forhesy  Kay,  841 ;  JoppY,  Wood.,  8  De  G.,  J.  and  S.  616 ;  Wauchope  y.  Wauchope,  Court  o 
sions  Rep.  (Scot.)  4th  Series,  Vol.  IV,  p.  946,  (s.  o.)  2  C.  L.  R.,  497  note ;  In  the  goods  of  I      \ 
I.  L.  R.,  4  Gal.,  106,  (s.  c.)  2  G.  L.  R.  496.    See  In  the  goods  of  Wemyss,  I.  L.  R.  4  Gal.,  72^ 

'  See  snpra,  p.  10. 

*  Vinayak  y.  Narayan  Jog  y.  Oovindrav  Chintamun  Jog,  7  Bom.  H.  G.  R.  224 ;  Manst  i 
PestofiQi  Y.  Narayan  Lv^kshuanji,  1  Bom.  H.  G.  R.  77 ;  Crvnivas  Ammal  y.  V\fayammal,  2  1 

C.  R.,  87 ;  Beer  Pertah  $ahee  y.  Muharaja  Baje^ndra  Pertah  Qahee,  12  Moore's  I.  A.,  1. 
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a  Hindu  whose  will  comes  within  this  class  may  make  a  nunciipative  or  oral  will, 
in  respect  of  either  moveable  or  immoreable  property,^  hut  in  case  of  such  a 
will  the  strictest  proof  is  required.^.  A  testamentary  paper  of  this  class,  so  long 
as  it  is  in  accordance  with  the  instructions  of  the  testator  and  is  assented  to 
by  him  does  not  by  Hindu  law  require  signature,^  nor,  where  it  is  signed,  does  the 
signature  require  attestation  *  The  form  of  a  testamentary  paper  is  imma- 
terial under  Hindu  law  if  it  contain  the  wishes  of  the  testator.  Thus  a  peti- 
tion presented  to  a  Collector  in  the  year  1830  was  held  to  amount  to  a  will. ^ 
So  also  was  a  communication  as  to  the  disposition  of  his  property  after  his  death 
made  by  a  taluqdar  at  the  request  of  Gbvemment.®  In  the  case  of  Kalliaii 
Singh  v.  Sanwal  Singhj'^  a  sonless  Hindu  widow,  who  was  in  possession  of 
her  deceased  husband's  estate,  made  a  statement  before  a  Revenue  official, 
which  was  recorded  by  him,  to  the  effect  that  she  wished  the  property  to  go  to 
her  nephew  after  her  death,  and  it  was  held  that  this  statement  operated  as  a 
will.  A  minor,  it  has  been  held,  is  incapable,  under  Hindu  law,  of  making  a 
will,*  minoril^  terminating  at  the  age  of  sixteen  years,  but  a  married  woman 
has  power  to  make  a  will  of  her  stridhan  or  other  property  which  is  absolutely 
under  her  control  unless  it  is  immoveable  property  given  to  her  by  her 
husband,^  or  which  is  inherited  from  males,  and  in  which  she  has  only  a  limited 
estate.  Again,  under  Hindu  law,  as  opposed  to  the  later  Statutory  law,  a  will 
may  be  revoked  by  parol,  and  where  authority  has  been  given  by  the  testator 
to  destroy  a  will  with  the  intention  of  revoking  it,  that  operates  as  a  revoca- 
tion although  the  instrument  is  not  in  fact  destroyed.  ^^ 

In  determining  the  construction  of  a  will  what  we  must  look  to  is  the  inten- 
tion of  the  testator  no  less  under  Hindu  Law  than  under  English  Law,  and  there 
is  no  difference  between  the  one  law  and  the  other  as  to  the  materials  from 
which  that  intention  is  to  be  collected.     Primarily  the   words   of   the   will   are 

■  Beer  Perteib  Sahee  v.  Maharajah  Rajender  Pertab   Sahee^  12  M.  I.  A.,  1 ;  Crinivas  Ammal 
T.  Vijayammalf  2  Mad.  H.  C.  R.,  37 ;  Suhhayya  v.  Surayya,  I  L.  R.,  10  Mad.,  251. 

•  Beer  Pertab  Sahee  v.  Maharajah  Rajender  Pertab  Sahee,  12  M.  I.  A.,  I. 

■  Tarachand  Bone  v.  Noheen  Chxmder  Mitter,  3  W.  R.,  138  ;  Radhabai  v.  Oonesh  Tatya^  I,  L.  R. 
3  Bom.,  7. 

^  Badhahaiv.  Qonesh  Tatya,  I.  L.  R.,  3  Bom.,  7;  Mancharji   Pestonji  v.    Naraynn   Lnkshu- 
nt^ttM  1  Bom.,  H.  C.  B.,  77. 

}£ahomed  Shumsool  v.  8heivukrai7iy  L.  R.,  3  I.  A.,  7. 

Surpwrshad  r.  8heo  Dyal^  L.  R.,  3  I.  A.,  258. 

[.  L  R.,  7  All.,  168. 

"Sossinath  Byaack  v.  Purroosoonderry,  2  Morley'a  Dig.  198. 

Teenemorie  Chatterji  v.  Dinonuth  Bamerjee,  3  W.  R.,  49  ;  Venkata   Rama   Rao   v.  Venkata 
Su      t  Raoy  I.  L.  R.,  2  Mad.,  333. 

Pertab  Narain  Singh  v.   Maharanee   Suhhao   Koery  T.  L.  R,,  3  Cal.,  (P.  C.)  G26;  (8.  C.)  1 
C        R,  113. 
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to  be  considered.  But  the  meaning  to  be  attached  to  them  may  be  affected 
by  surrounding  circumstances,  and  where  this  is  the  case,  these  circumstances 
must  be  regarded.^  It  is  not  necessary  that  technical  words  should  be  used. 
But  if  the  law  has  attached  to  particular  words  a  particular  meaning,  or  to  a 
particular  disposition  a  particular  effect,  it  is  to  be  assumed  that  the  testator,  in 
the  dispositions  which  he  has  made,  had  regard  to  that  meaning  or  that  effect.* 
So  by  Hindu  law  as  under  the  English  law  and  Indian  Statutory  Law  if  a  devise 
of  an  estate  be  made  in  general  terms  without  express  words  of  inheritance  it 
will  in  the  absence  of  a  conflicting  context  carry  the  whole  interest  of  the  testa- 
tor.^ In  construing  wills  with  bequests  to  Hindu  females,  the  Courts  (not  only 
under  Hindu  law  but  under  the  Statutory  law,  as  we  shall  see,)  have  thought  it 
right  to  take  into  consideration  what  are  known  to  be  the  ordinary  notions  and 
wishes  of  Hindus  with  respect  to  the  devolution  of  property,  it  being  assumed 
that  a  Hindu  generally  desires  that  an  estate,  especially  if  it  bo  anoestraly 
should  be  retained  in  the  family.  Accordingly  it  may  be  taken  as  an  estab- 
lished rule  that,  in  the  absence  of  express  words  showing  such  an  intention, 
a  devise  to  a  female  does  not  confer  an  estate  of  inheritance  but  carries  only 
a  life  estate  or  a  widow's  estate  as  understood  by  Hindu  law.* 

To  the  classes  of  wills  to  which  I  have  referred,  one  might  add  another 
class,  viz.,  wills  in  the  construction  of  which  the  Courts  are  to  be  guided  by 
equity,  justice  and  good  conscience  under  the  Regulations.^  This  class  is  necea- 
arily  limited. 

The  extent  of  the  testamentary  power  of  Hindus  whether  subject  to  the 
ordinary  Hindu  law  or  to  the  statutory  law  will  be  considered  hereafter. 

*  SreemuUy  Soorjeemoney  Dossee  v.  Denobundoo  Mnllickj  6  M.  I.  A.,  5o0,   per  Tnmer,  L.  J. 
«  Ibid. 

"  Tagore  v.  Tagwe,  9  B.  L.  B.,  p.  895  ;  Indian  Saccession  Act,  s.  82. 

*  Koonjhehari  Dhur  v.  Fremchand  Dutty  I.  L.  B.,  6  Cal.,  684;  Mahomed  Shumsool  v.  Shewu- 
krnm,  L.  B.  3  J.  A.,  p.  14;  S.  Q.  14  B.  L.  B.,  226  ;  Hirahai  v.  Laktfhmibai,  I.  L.  B.,  11  Bom.,  579  ; 
gee  Prosunno  Goomar  Ohose  v.  Tarrwiknath  Sirkar^  10  B.  L.  B.,  267  ;  Funchoo  Money  Dossee  v. 
Troylucko  Mohiney  Dossee.y  I.  L.  B.,  10  Cal.,  842.     See  s.  82  of  the  Indian  Succession  Act. 

»  See  Beg.  Ill  (Ben.)  of  1793,  s.  21 ;  Beg.  II  (Mad.)  1802,  s.  18 ;  Broiighton  v.  Po^ow.  12  B. 
L.  R.,  74.     Abraham  v.  Abra/tamf  9  M.  I   A.,  195,  see  p.  239. 
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Testamentary  Power  among  Hindus — Growth  and  Early  History  of  Hindu  Wills— Qiwist  testa- 
mentary character  of  the  faculty  of  adoption — Example  of  Englishmen  making  wills 
among  Hindus — Influence  of  Brahmins — Jurisdiction  of  Supreme  Court  as  to  probate  of 
Hindu  wills — ^Early  practice  of  the  Courts  as  to  probate — Bibee  Muttra's  case — Influence 
of  English  Courts  and  lawyers — Example  of  Mahomedan  Testators  among  Hindus — Hindu 
Willfl,  whether  of  foreign  origin — Earliest  existing  Hindu  Will — Earliest  reported  cases  as 
to  Hindu  Wills — Nudiya  Bajah's  case — Establishment  of  validity  of  Hindu  Wills  in 
Bengal — Early  recognition  of  Hindu  Wills  by  Legislature — Establishment  of  validity  of 
Hindu  Wills  in  Madras — Early  recognition  of  Hindu  Wills  by  Legislature  in  Madras — 
Establishment  of  validity  of  Hindu  Wills  in  Bombay — Declaration  of  Judicial  Committee 
of  Privy  Council  as  to  general  recognition  of  testamentary  power  among  Hindus. 

The  law  relating  to  the  Wills  of  Hindus,  as  I  have  said,  is  of  comparatively 
modem  origin.  Mr.  Montriou  in  the  Introduction  to  his  treatise  on  the  Hindu 
wiU  of  Bengal  has  remarked  that  the  Dharma  or  infallible  rules  and  schemes  of 
conduct  of  Hinduism  fully  regulate  posthumous  devolution  and  succession  both 
proprietory  and  personal,  but  no  express  or  literal  prohibitory  enactments  in  regard 
to  posthumous  disposition  such  as  grew  up  in  the  civil  law  and  such  as  ai'e 
promulgated  in  the  Koran  and  other  systems  are  found  in  the  Hindu  Code, 
yet  neither  in  word  or  spirit  do  the  shasters  sanction  or  contemplate  unrestricted 
testamentary   or   posthumous  disposition. ^ 

A  reference  to  the  origin  of  the  Hindu  joint  family  and  to  the  history 
of  the  various  steps  by  which  the  modern  rules  relating  to  inheritance  and  suc- 
cession and  to  partition  and  alienation  of  property  among  Hindus  have  been 
established  will  show  that  the  right  to  dispose  of  property  by  will  is  a  very 
considerable  departure  from  the  principle  underlying  the  joint  Hindu  family. 
"  In  tracing  society"  says  Mr.  Mayne*  "  backwards  to  its  cradle,  one  of  the 
earliest  if  not  the  earliest  unit,  is  the  patriarchal  family."  In  India  from  the 
patriarchal  family,  which  he  describes,  with  its  despotic  head  claiming  to  be 
ei  *  iled  to  take  possession  of,  and  appropriate  the  earnings  not  only  of  himself 
bi  of  his  wife  and  childi*en,  emerged  the  early  joint  Hindu  family  presided  over 
b;  the  eldest  son,  or  by  one  chosen  from  among  the  sons  of  the  ancestor,  as  head 
oi  he  family,  all  members  originally  being  equally  interested  in  the  property 
ai     its  administration,  and  no  member  being  competent  to  sell  or  give  away  any 

See  Vallinayagam  v.  PachchCf  1  Mad.,  H.  C.  R.,  326. 
Hindu  Law,  §  2/05. 
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portion  of  the  family  property,  except  in  case  of  distress  or  for  the  performance  of 
religious  duties.^  When  the  family  extended,  each  member  so  long  as  the  family 
kept  together  naturally  regarded  himself  as  having  a  vested  interest  in  the  joint 
property,  and  it  is  not  surprising,  therefore,  to  find  Hindu  lawyers  treating  the 
joint  family  property  as  a  fund  fop  the  maintenance  of  the  members  of  the  family. 
This  simple  form  of  the  joint  family  was  more  adapted  to  a  purely  pastoral 
or  agicultural  community  dependent  for  the  most  part  on  the  products  of  the 
soil,  than  to  a  community  which  had  begun  to  apply  itself  to  commerce  and  other 
modes  of  industry,  and  gradually,  as  the  society  emerged  from  its  more  primitive 
condition,  we  find  that  serious  encroachments  were  made  upon  it. 

In  the  early  stage  of  Hindu  society  a  right  to  appropriate  what  is  called 
self -acquired  property  did  not  exist.  But  "  when,"  as  Mr.  Mayne'  remarks  "  the 
joint  family  arose,  self-acquisition  became  possible  but  was  gradual  in  its  rise. 
While  the  family  lived  together  in  a  single  house  supported  by  the  produce  of  the 
common  land  there  could  be  no  room  for  separate  acquisition.  The  labour  of 
all  wont  to  the  common  stock  and  if  one  possessed  any  special  aptitude  for  making 
clothes  or  implements  of  husbandry  his  skill  was  exercised  for  the  common 
benefit  and  was  rewarded  by  a  similar  interchange  of  good  offices,  or  by  the 
improvement  of  the  family  property  and  the  increased  comfort  of  the  family 
home.  But  as  civilization  advanced  and  commerce  arose  new  modes  of  industry 
were  discovered  which  had  no  application  to  the  joint  property.  As  the  family 
had  only  a  claim  upon  its  members  for  their  assistance  in  the  cultivation  of  the 
land  and  the  ordinary  labours  of  the  household  they  could  not  compel  the  exertion 
of  any  special  forms  of  skill  unless  it  was  to  meet  with  a  special  reward.  It  was 
recognised  that  a  member  who  chose  to  abandorf  his  claims  upon  the  family 
property  might  do  so  and  thenceforwaiHi  pursue  his  own  special  occupation 
for  his  own  exclusive  pixjfit.^  But  it  might  be  for  the  advantage  of  all  to  keep 
the  specially  gifted  members  in  the  community  by  allowing  him  to  retain  for 
himself  the  fruits  of  his  special  industry.  On  the  other  hand  an  injury  'vrould 
be  done  to  the  family  if  while  living  at  its  expense  he  did  not  contribute  his  fair 
share  of  labour  to  its  support  or  if  he  used  any  appreciable  portion  of  the 
family  property  for  the  purpose  of  producing  that  which  he  afterwards  claimed 
as  exclusively  his  own.  The  doctrine  of  self-acquired  property  sprung  from 
a  desire  to  reconcile  these  conflicting  interests."* 

The  recognition  of  the  title  to  self -acquired  property  was  the  first  impcr^-nt 
step  towards  the  disintegration  of  the  joint  family.  The  essence  of  the  le 
consists  in  the  property  having  been  acquired  by  the  agency  of  the  indivr  lal 
member  without  making  use  of  anything  which  belonged  to  the  family.  Af  he 
spirit  of   enterprise   arose,  men  began  to  engage  in  industrial  pursuits  which  '  id 

»  Dig.  455,  2  Dig.,  189.  •  Maim  IX,  §  207;  Yajnavallca  II,  §  116 

«  Hindu  Law,  §  216.  ♦  Mayne's  Hindu  Law,  §  215. 
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tto  application  to  the  family  property,  and  thus  the  tie  which  bound  the  family, 
became  gradually  weaker.  Those  who  were  able  by  their  individual  exertions 
to  add  more  rapidly  than  the  other  members  of  the  family  to  the  family  stock 
soon  sought  to  secure  the  fruits  of  his  labours  to  themselves  and  their  own 
descendants  by  separating  from  his  less  able  or  less  enterprising  coparceners. 
In  this  way  the  right  to  claim  a  partition  of  the  family  property  came  to  be 
recognised,  and,  largely  fostered  as  it  seems  to  have  been  by  the  influence  of  the 
Brahmins,  was  finally  established  on  the  present  basis. 

A  much  wider  departure  from  the  original  conception  of  the  joint  family, 
than  the  establishment  of  the  right  of  partition  was  the  subsequent  establish- 
ment of  the  right  to  dispose  of  the  family  property  inter  vivos.  That  right 
being  established,  it  was  no  great  step  to  the  assertion  and  subsequent  mainten- 
ance of  the  right  to  interfere  by  will  with  the  ordinary  devolution  propei*ty 
after  death. 

Although  the  idea  of  testation  is  admittedly  contrary  to  the  spirit  of  the 
early  joint  Hindu  family,  yet  we  have  in  the  ancient  Hindu  doctrine  of  adoption 
an  element  which  may  be  viewed  as  to  some  extent  testamentary  in  its  character. 
The  power  or  faculty  of  adoption  is  an  institution  by  which  the  ordinary  course 
of  descent  is  interrupted.  The  husband  by  giving  his  wife  power  to  adopt  a 
son  after  his  death  clearly  gives  her  power  to  interfere  with  the  devolution  of  the 
family  estate  by  diverting  it  into  a  totally  different  family.  But  while  this  is  so, 
it  must  be  borne  in  mind  that  the  object  of  the  husband  in  giving  his  wife  a 
power  to  adopt  is  not  disruption  of  the  line  of  descent  but,  by  a  fictitious  creation 
of  blood  relationship,  to  cause  a  continuation  of  the  line. 

It  seems  to  be  taken  for  granted  that  the  practice  amongst  Hindus  of 
making  wills  first  originated  in  the  Presidency  towns,  and  from  this  circumstance 
many  have  supposed  that  the  Hindu  Will  owes  its  origin  to  the  example  of 
Englishmen  or  to  the  influence  of  European  lawyers  in  the  Courts  estabKshed 
in  India  by  the  English. 

"When  wills  first  began  to  be  made  by  Hindus  it  is  impossible  to  say  with 
certainty.  Mr.  Mayne  says,  "  there  can  be  no  doubt  that  from  the  earliest 
period  of  our  acquaintance  with  India  are  to  be  found  traces  of  a  struggling 
towards  testamentary  power,  often  checked  but  constantly  renewed,  "^  and  he 
expresses  his  opioion  that  the  true  origin  of  the  testamentary  power  is  to  be 
8  ;ht  for  in  the  influence  of  the  Brahmins,  who  were  especially  strong  in 
^1.  The  working  of  this  influence  is  thus  described  by  Mr.  Mayne  :  *'  The 
"al  law  as  promulgated  by  Manu  might  be  described  as  a  law  of  gifts  to 
[imins.  Every  step  of  a  man's  life  from  his  birth  to  his  death  required 
*s  to  Brahmins.  Every  sin  which  be  committed  might  be  expiated  by 
3  to  Brahmins.     The   huge  endowments   for  religious   purposes  which   are 

*  Mayne's  Hinda  Law,  §  367. 
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foTuid  in  every  part  of  India  show  that  these  precepts  were  not  a  dead  letter. 
Every  day's  experience  of  present  Indian  life  shows  the  practical  belief  in  the 
efficacy  of  such  gifts.  Naturally  every  rule  of  law  which  threw  an  impediment  in 
their  way  would  be  swept  aside  as  far  as  possible.  And,  when  we  remember 
that  the  Brahmin  was  the  King's  minister  in  his  Cabinet,  the  King's  judge 
in  his  Court,  it  is  obvious  that  it  was  a  mere  question  of  the  means  that  would 
be  adopted  to  secure  the  end.  Even  the  earlier  writers  had  led  the  way  by 
mingling  pious  gifts  with  the  necessary  purposes  which  would  justify  an  aliena- 
tion of  family  property.^  It  was  a  further  step  to  emancipate  the  holder  of 
the  estate  from  all  control  whatever.  This  was  effected  in  Bengal  by  the 
doctrine  tliat  a  father  was  absolute  owner  of  the  property  and  by  its  further 
extension  that  every  collateral  member  held  his  share  as  tenant  in  common  and 
not  as  joint  tenant.  The  favour  shown  to  women,  who  were  always  the  pets  of 
priesthood,  by  allowing  them  to  inherit  and  to  enforce  partition  in  an  undivided 
family  seems  to  me  an  additional  stage  in  the  same  direction.  The  validity 
attributed  to  deathbed  gifts  for  religious  objects  which  gradually  ripened  into 
a  complete  system  of  devise  completed  the  downfall  of  the  Common  Law  of 
property  in  India."* 

"  It  is  obvious"  Mr.  Mayne  in  another  passage*  says  "  a  man  is  never  more 
disposed  to  pious  generosity  than  in  his  lai3t  days  when  the  approach  of  death  fur- 
nishes him  with  the  strongest  motives  for  investing  in  the  next  world  that  wealth 
which  he  can  no  longer  enjoy  in  the  present.  The  acuteness  of  the  Brahmin  would 
have  readily  discovered  and  utilized  this  fact."  The  same  learned  author  goes  on 
to  draw  attention  to  the  remarkable  fact,  which  had  already  been  pointed  out 
by  Sir  Thomas  Strange  in  1812  as  to  wills  made  by  Hindus  in  Madras,  that  in 
the  earliest  wills  of  which  we  have  any  knowledge,  enormous  sums  are  bestowed 
for  religious  or  superstitious  purposes. 

Whether  or  not  we  are  to  look  to  the  influence  exercised  by  the  Brahmins 
for  the  actual  origin  of  Hindu  wills,  as  suggested  by  Mr.  Mayne,  there  can  be  no 
doubt  that  the  struggle  for  testamentary  power  received  very  considerable  support 
from  the  Brahmins. 

Although  it  may  be  that  the  example  and  influence  of  Englishmen  and 
Western  lawyers  have  done  much  to  hasten  the  growiih  of  the  Hindu  will 
it  is  perhaps  too  much  to  say  that  to  these  circumstances  the  Hindu  will 
owes  its  origin.  So  far  as  the  Courts  are  concerned  it  must  be  borne  in  mind  ♦^at 
Hindus  were  not  subject  to  the  jurisdiction  of  the  Mayor's  Courts  which  ^ 
established  at  Fort  William,  Madras  and  Bombay  in  1726  and  again  re-establi  ?d 
in  1753,  with  some  alterations.  The  Mayor's  Court  at  Fort  William  was  in  '  7^ 
succeeded  by  the  Supreme  Court.     At  Madras  and  Bombay  the  Mayor's  C     ts 

*  2  Dig.  96,  Mitak.,  1,  §  28,  Daya  Bhaga,  XI,  1,  §  63.  •  Ibid,  368. 

*  Mayne'B  Hindu  Law,  §  238. 
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existed  till  1797  when  they  were  abolished  and  Recorder's  Conrts  established  in 
their  place  nnder  37  Greo.  Ill,  c.  142.  The  Recorder's  CoxaHis  in  Madras  and 
Bombay  were  respectively  abolished  in  1800^  and  1823*  to  make  way  for  the 
establishment  there  of  the  Supreme  Courts.  It  was  indeed  the  practice  in  the 
Mayor's  Conrts  to  grant  probates  of  Hindu  wills,  but  the  practice  was  far  from 
uniform.  In  Bihee  Muttra's  case^  which  was  decided  in  1832,  a  question  arose  as 
to  whether  the  Supreme  Court  at  Fort  William  had  jurisdiction  to  grant  probate 
of  the  wills  of  Hindus,  and  an  enquiry  was  instituted  as  to  what  the  previous 
practice  had  been.  The  result  of  that  enquiry  is  instructive  as  it  indirectly  gives 
some  idea  as  to  what  extent  at  that  time  the  custom  among  Hindus  of  making 
wills  had  grown. 

It  appeared  that,  at  Fort  William,  from  1775,  or  from  the  time  of  the 
establishment  of  the  Supreme  Court  to  1782  about  200  probates  of  the  wills 
of  Hindus  and  Mahomedans  had  been  granted,  but  from  1782  to  1804  there 
had  been  a  total  cessation.  From  1804  to  1816  only  six  were  granted  but  from 
the  latter  date  to  1832  about  230  probates  and  administrations  had  been  issued. 

At  Madras,  it  appeared  that  in  the  Mayor's  Court  a  practice  of  granting 
probate  in  respect  of  the  Wills  of  Hindus  had  sprung  up  and  was  followed 
in  the  Recorder's  Court,*  but  the  practice  ceased  after  the  establishment  of  the 
Supreme  Court  and  was  not  revived  till  shortly  before  1812.^  In  Sir  Thomas 
Sfcrange's  Hindu  Law,  published  in  1830,  Vol.  II,  417 — 427  the  opinions  of  the 
Pundits  of  Bellary,  Madras,  Mussulipatan,  Chittoan,  Chingleput  and  Vizagapatam 
are  given  each  upon  a  different  case.  In  each  case  the  power  of  a  Hindu  to 
make  a  will  seems  to  have  been  admitted  or  assumed  so  far  at  least  as  it 
might  not  be  contrary  to  the  shasters. 

In  Bombay,  the  practice  apparently  underwent  the  same  vicissitudes  as  in 

Bengal.® 

In  1775,  Hyde,  J.,  doubted  whether  the  ecclesiastical  jurisdiction  could  extend 
to  any  but  Christians.  In  1776,  Impey,  C.  J.  and  Chambers,  J.  in  the  case  of 
Ex  parte  Commula^  doubted,  and  took  time  to  consider,  whether  administration 
of  the  goods  of  a  Hindu  could  ever  be  granted,  but  they  afterwards  decided  that 
administration  should  be  granted,  but  that  the  administrator  should  be  bound 
to  administer  according  to  the  Hindu  customs.  In  1778,  Impey,  C.  J.  said.  "  I 
was  at  first  against  granting  any  administrations  to   Hindus  thinking  it  would 

>  Geo.  Ill,  79. 

"  4  Geo.  IV,  0.  71. 

*  Morton's  Bep.  by  Montrioti,  p.  191. 
»  1  Sfcr.,  p.  267. 

*  2  Str.,  p.  267  ;  Ohellammal  v.  OarroWy  2  Str.  Notes  of  Cases,  p  1. 

>  See  In  the  goods  of  Bebee  Muttray  Morton's  Beports  by  Montrion,  p.  193. 

*  Morton's  Bep.  by  Montrion,  p.  1. 
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create  confusion  *  *  I  acceded  to  the  opinions  of  others  of  the  Judges 
(Lemaistre  and  Hyde,  JJ.)  and  agreed  that  administration  might  be  granted 
to  Hindus  under  the  description  of  British  subjects."^ 

In  1791  the  Court,  which  consisted  of  Chambers,  C.  J.,  Hyde  and  Dnnkin,  JJ., 
unanimously  refused  to  grant  probate  of  the  Will  of  a  Mahomedan  observing 
that  since  Stat.  21,  Gee.  Ill,  c.  70  had  arrived  in  the  country  it  had  been 
resolved  that  the  statute  was  a  prohibition  against  granting  probate  of  the  Wills 
of  Hindus  or  Mahomedans,  and  that  since  that  time  it  had  never  been  done.* 

It  was  not  till  1832  that  the  practice  at  Fort  William  was  finally  settled.  In 
that  year  the  Court  (Russell,  C.  J.  and  Franks,  J.,  and  Ryan,  J.,  dissenting)  held 
that  it  had  power  to  grant  probate  in  respect  of  the  Wills  of  Hindus*  and 
from  that  time  probates  of  such  Wills  were  constantly  granted. 

If  we  are  to  judge  by  the  manner  in  which  the  Courts  up  to  comparatively 
recent  times  dealt  with  the  wills  of  Hindus  which  came  before  them,  we  shall 
certainly  not  be  justified  in  saying  that  in  the  making  of  wills  much  direct  en- 
couragement was  given  to  Hindus  by  the  Courts.  So  far  as  the  Supreme  Courts 
are  concerned  we  must  bear  in  mind  that  on  all  questions  of  Hindu  law  the  Judges 
professed  to  follow  the  opinions  of  the  Pundits  attached  to  their  Courts  whom 
they  were  bound  by  law  to  consult,  and  of  the  Judges  of  the  S  udder  Court.  This 
circumstance,  taken  with  the  fact  that  in  Bengal  from  1791  to  1832  the  Conrts 
actually  refused  to  admit  the  wills  of  Hindus  to  probate,  and  that  in  the  other  presi- 
dencies, there  was  also  a  period  when  the  practice  of  granting  probate  was  snsi- 
pended,  is  against  the  view  that  the  growth  of  the  Hindu  will  owed  much  to  the 
judges  of  the  influence  of  the  Supreme  Court,  or  of  the  English  lawyers  practising 
before  them.  Be  they  as  it  may,  Hindus  in  the  Presidency  towns  have  had,  for 
upwards  of  a  century  at  least,  and  it  may  be  for  a  much  longer  period,  an 
opportunity  of  being  more  or  less  familiar  with  the  ideas  and  forms  of  English 
testamentary  dispositions.  That  they  have  borrowed  much  of  the  technical 
legal  language  and  forms  peculiar  to  English  wills  and  English  dispositions  of 
property  is  evidenced  by  many  of  the  earlier  wills  of  which  a  record  has  been 
preserved,  and  it  is  impossible  to  say  that  they  may  not  also  have  absorbed 
some  of  the  ideas  and  modes  of  testation  imported  from  England  by  the  British 
settler.*    It  may  be  also  that  as  the  Hindus  undoubtedly  in  later  times  borrowed 

much  of  the  language  and  forms  from  the  English  settler,  they  had  already  imi- 

» 

*  In  the  goods  of  Bindahund  QossaiUy  Morton,  p.  3.     Under  the  Eoyal  Charter  g^ax*       in 

1726,  all  the  common  law  and  statnte  law  at  that  time  eztaut  in  England  was  introdnce  to 
the  Indian  Presidenciea — See  Morlej's  Administration  of  Justice,  p.  7 ;  Clarke's  Eal^  id 
Orders  of  the  Supreme  Court,  Pref .  p.  4. 

'  In  the  goods  of  Hadjee  Mustapha,  Morton,  p.  74. 

*  In  the  goods  of  Bebee  Muttra^  Morton's  Bep.  by  Montrion,  p.  191. 

*  See  Montrion' s  Hindu  Will,  p.  xlviii. 
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tated  their  Mahomedan  brethren  in  the  matter  of  making  wills,  and  that  wills 
were  not  unknown  to  them  long  previous  to  the  advent  of  the  English. 

In  the  case  of  Kumara  Asima  Krishna  Deh  v.  Kumara  Kumara  Krishna  Deb,^ 
Markbj,   J.,   in  1868,  collected  the  reported   cases  as  to  wills  or  so-called  wills 
in  Bengal,  and,  from  the  number  of  such   cases   which   he  was   able  to  find, 
he  concluded   that  up  to   that  time  the  cases  of  genuine  wills   outside   Cal- 
cutta were  extremely  rare.     He   seems,   however,  to  have   considerably  under- 
estimated the   amount  of   litigation   which   had   taken  place  in  respect  of  the 
wills  of  Hindus.     As  to  the  wills  of  Hindus  in  Calcutta  itself,  he  was  of   opinion 
that  such  wills   in   any   but   the   simplest   form,   were  of  undoubtedly  English 
origin,  in  the  sense  that  the  Hindus  in  Calcutta  had  learned  from  the   English 
the  habit  of  making  wills.     It  cannot  be  denied  by  any  one  who  has  practised  as 
a  lawyer,  or  had  to  administer  the  law,  in   the   Presidency   towns,   that  Hindus 
in  the   making  of  wills  have,  as  I  have  already  stated,  learned  much  from  the 
example  of  Englishmen,  but  I  do  not  understand  Markby,  J.  to  mean  that  the 
real  origin  of  the  Hindu  will  is  necessarily  traceable  to  the  example  of  Eun)peans. 
He  says  :  "  The  usage  (of  making  wills)  in  Calcutta  is  not  a  Hindu  usage  but 
an  English  usage  adopted  by  Hindus.     Not   that  even  in  Calcutta,  have  I  any 
reason  to  suppose,  that  such  wills  as  are  now  under  consideration  are   common. 
I  believe  that  they  are  of  very  recent  origin  and  probably  owe   their   existence 
to  some   discussions  which   have  taken  place  in  this  Court  and  in  the  Privy 
Council   which    have  been  misunderstood.      That    they  ^vill  become  common 
if  the   testamentary  capacity  is  aflSrmed  to  that  extent  I  think  not  unlikely." 
That  in  1868  it  should   have    been   found   that  Hindu  wills   were   still  rare, 
or  that  the   more   complicated   Hindu   wills   showed   evident   signs  of  having 
borrowed  English  forms  or  usages,  does  not  greatly  assist  the  solution  of  the 
question  of   the   origin   of   Hindu   wills.     In   the   opinion  of  Mr.  Justice  A.  G. 
Macpherson  the   custom   of   making  wills   prevailed   among   Hindus   quite   in- 
dependently of   any   decisions   of   the    Courts,    or   any    intervention   of  English 
lawyers.*     It  appears  too  that  Hiudu  wills  were   recognised   at  PondicheiTy   by 
the  French  from  the  commencement  of  French  rule  in  that  settlement.^ 

The  earliest  known  existing  Hindu  will  is  that  of  one  Omichand.  It  is 
dated  1768.*  The  first  reported  case  in  which  a  Hindu  will  was  recognised  by 
the  English  Courts  was  that  of  Munnoolall  v.  Gopee  Diitt,^  decided  in  1786.  The 
ne**  case  is  that  Bussick  Loll  Butt  v.  Choiton  Churn  Butt,^  decided  in  1789.     In 

B.  L.  R.,  (O.  C.  I.),  11. 

rishnaramani  DaM  v.  Ananda  Krishna  Boaet  4  B.  L.  R.,  0*  C.  p.  288. 
(outrtou's  Hindn  Will,  Iv. 

he  Will  ia  sot  out  in  Montrioa's  Hinda  Will,  p.  9. 
ilontriou,  H.  L.  Gas.,  p.  290. 
'outrioa,  U.  L.  Cua.,  p.  304i. 
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that  case  the  testator,  who  was  possessed  of  both  ancestral  and  self -acquired  pro- 
perty, devised  the  whole  of  his  property  to  his  two  younger  sons  to  the  exclusion 
of  the  two  elder  sons,  one  of  whom  contested  the  will,  which  was,  however,  after 
reference  to  the  pundits,  declared  to  be  valid.    The  case  of  the  Nadiya  Rajah  which 
was  decided  in  1792^  has  been  treated  by  Mr.  Colebroke  and  others  as  an  autho- 
rity that  a  Hindu  father  has  power  to  make  an  actual  disposition  of  property  by 
will,  even  contrary  to  the  injunctions  of  the  law,  but  the  instrument  which 
the  Court  had  to  consider  in  that  case  was  not  a  will  but  a  deed  of  gift  aooom- 
panied  by  actual  delivery  of  possession.     This  appears  to  be  clear  from  the  docu- 
ment itself  and  by  the  steps  taken  by  the  Rajah  to  give  it  full  effect.'     The  next 
cases  were  those  of  Died  Chund  Addie  v.  Kissory  Dassef^  and    Qope  Mohun  D^ 
V.   Sree  Bajcristfia  Deh^  decided   in   1791  and  1800  respectively.     In  the  latter 
case  the  testator,   who  had  a  natural  bom    son  and  an  adopted  son  adopted 
before  the   birth  of  the  other,  bequeathed  an  ancestral  taluq  to  the  adopted  sou 
and  his  four  brothers,  thus  excluding  his  natural  bom  son  from  all  interest. 
His  right  to  do  so  was  not  questioned  by  either  party  to  the  suit.     The  decree 
therefore   recognised  the  right  of  a  Hindu  to  dispose  by  will  of  all  manner 
of  property."^     In  1808  the  will  of  Nemy   Chum  Mullick   was   contested  in  the 
Supreme  Court  and  the  decree  "  declared  that  by  the  Hindu  Law  Nemy  Chum 
Mullick    deceased   might    and   could  dispose   by   will  of  all   his   property  as 
well  moveable  as  immoveable  and  as  well  ancestral  as  otherwise."*     There  was 
an  appeal  to  the  King  in  Council  and  the  decree  was  affirmed,  the  validity  of 
the  will  not  being,  however,  questioned  on  the  appeal.''     The  brother  of  Nemy 
Chum  Mullick  died  possessed  of  a  very  large  property,  ancestral  and  self-acquired, 
immoveable   and   moveable,   and  although   he  left  a  will  by  which  he  almost 
completely    disinherited  his   son,   the  case   was   not  brought   into   Court,  the 
disinherited  son  apparently  being  satisfied  that  any  attempt  to  act  aside  his 
father's  will,  must  fail.^ 

In  1809  two  cases  were  heard  by  the  Supreme  Court  in  which  the  wills 
of  Sobarun  Bysack  and  Mudun  Mohun  Bysack  were  contested^  and  after  a 
protracted  litigation  a  final  decree  was  made  by  the  Privy  Council  in  1825. 

•  Eshanchund  Rai  v.  Esharchund  iZai',  1  Select  Rep.  2. 

•  See  Siromani's  Commentary  on  Hindu  Law,  pp.  198,  199. 

•  HontrioQ,  H.  L.  Cases,  p.  371. 

•  Ibid,  p.  381. 

•  See  F.  Maon.,  356,  7. 

•  F.  Macn.,  p.  340  ;  Montriou's  Hindu  Will,  p.  83.     See  Sreenarain  v.  LtUl\Unarai%  *"    ,  2 
Select  Eep.,  p.  29. 

•»  1  Knapp.  145.     See  Montriou*a  H.  L.  Cases,  p.  476. 

»  F.  Macn.,  p.  350.    The  will  is  set  out  in  Montriou's  Hindu  Will,  p.  112. 

•  The  wills  are  set  out  in  Montriou's  Hindu  Will,'  pp.  02 — 97. 
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The  main  question  on  appeal  was  as  to  the  extent  of  power  or  control  of  a  Hindu 
widow  over  the  moveable  or  immoveable  property  of  her  decceased   hnsband.^ 

In  1812,  in  a  case  referred  by  the  Sudder  Conrt  of  Bengal,  the  pundits,  who 
were  consulted,  gave  their  opinion  that  although  there  were  no  texts  in  which 
the  case  of  a  bequest  was  expressly  meritorious,  yet  the  same  rule  applied  to 
bequests  as  to  gifts,  and  that  every  person  who  had  authority  while  in  health 
to  transfer  property  to  another  had  the  same  authority  to  bequeath  it.* 

Finally,  in  1831,  upon  a  reference  made  by  the  Judges  of  the  Supreme  Court 
who  had  differed  in  opinion,  the  Sudder  Court  returned  a  certificate  in  which  they 
said  that  in  the  province  of  Bengal  a  Hindu  who  has  sons,  can  without  the  consent 
of  his  sons  "  by  will  prevent,  alter  or  afEect  their  succession  to  such  (immoveable 
ancestral)  property."*  From  that  time  it  may  be  taken  as  beyond  dispute  that 
in  Bengal  a  man  who  is  absolute  owner  of  property  might  dispose  of  it  by  will 
as  he  pleased,  whether  it  were  ancestral  or  not,* 

I  have  already  referred  to  Regulations  XI  of  1793,  XXX VIJ  of  1793  and 
V  of  1799  to  show  that  the  existence  of  wills  of  Hindus  had  long  been  re- 
oognised  in  Bengal  by  the  legislature.^ 

In  the  Madras  Presidency  the  validity  of  Hindu  wills  was  not  fully  recog- 
nised till  somewhat  later.  The  first  reported  case  in  Madras  appears  to  be  that 
of  VerapermaU  PiUay  v.  Narrain  Pillay^  decided  in  1801  in  the  Recorder's  Court,* 
bat  there  the  question  as  to  the  competency  of  a  Hindu  to  make  a  testamentary 
dispose',  i.'^n^  of  his  property  was  not  touched  upon  at  the  hearing,  the  will  in  that 
case  being  treated  by  all  parties  for  the  purposes  of  the  suit  as  a  direction  in 
writing  to  adopt.  Sir  Thomas  Strange,  who  was  then  Recorder,  speaks  of  a 
disposition  by  will  as  being  unknown  to  the  Hindu,  and  not  to  be  defended 
in  the  Courts.  We  have  seen,  however,  that  in  the  Mayor's  Court  and  afterwards 
in  the  Recorder's  Court  a  practice,  as  in  Bengal,  had  already  sprung  up  of  grant- 
ing probates  of  will  in  case  of  Hindus,  but  that  this  practice  was  discontinued  by 
the  Supreme  Court.7  In  1812  the  question  as  to  the  validity  of  a  wiU  by  a 
Hindu  was  raised  in  an  equity  suit.  The  Court  doubted  whether  a  Hindu  could 
make  a  will  at  all,  but  was  of  opinion  that  he  could  not  do  so  in  the  case  of  undi- 
vided property.  The  bill  was  accordingly  dismissed,  but  a  re-hearing  was  after- 
wards allowed  in  order  to  see  whether  it  might  not  be  sustainable  to  the  extent 
of  the  testator's  share,  or  with  regard  to  such  portion  of  it  as  had  been  acquired 

Montriou'a  Hindu  Will,  p.  104. 
■  Sreenarain  Rai  v.  Bhya  Jha,  2  Select  Rep.,  New  Edn.  29,  p.  37. 

*  Doe  D.  Juggomohun  Boy  v.  8.  M,  Neemoo  DosseBf  Morton's  Deoisiona,  p.  90. 

*  Nagalwtchmee  Ummcd  v.  Oopoo  Nadaraja  Chetty,  6  M.  I.  A.,  p.  344  per  Lord  Kingadown. 

*  See  sufpray  pp.  7 — 9. 

'  Mad.  Notes  of  cases,  p.  78. 
I  Str.  H.  L.,  267. 
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by  himself,  but  the  opinion  of  the  Court  was  not   finally  taken  npon  that  more 
restricted  view  of  the  subject.^ 

While  Sir  Thomas  Strange  sat  in  the  Supreme  Court,  he  has  told  us,  the 
validity  of  a  Hindu  will  in  Madras  had  not  been  decided  in  that  Court,*  hni 
shortly  after  his  retirement  a  case  occurred  in  which  a  will  in  respect  of  self- 
acquired  property  was  held  to  be  valid.^  In  upholding  the  particular  bequests 
in  the  will  the  Court  appeared  to  have  proceeded  by  analogy  to  what  they 
considered  to  be  the  Hindu  law  regulating  gifts  inter  vivos.  Since  that  case  it 
does  not  appear  to  have  been  doubted  that  a  Hindu  in  the  Madras  Presidraowiy 
might  dispose  of  property  by  will.*  It  was  apparently  the  only  case  in  the 
Supreme  Court  upon  the  question  of  the  extent  to  which  the  power  of  the 
disposal  by  will  could  be  exercised.^  The  question,  however,  was  considered 
from  time  to  time  in  the  Sudder  Court.  In  a  case  referred  to  in  the  report  of 
the  case  of  Vallinayagam  v.  Fachche  as  having  been  instituted  in  1823*  it  was 
held,  with  respect  to  ancestral  property,  that  a  Hindu  was  not  competent  to 
dispose  of  the  whole  of  such  property  so  as  to  deprive  an  elder  brother  of  his 
regular  legal  succession,  and  in  another  case,  instituted  in  the  following  year 
and  referred  to  in  the  same  report,  the  Court  expressed  an  opinion  that  a 
man  is  authorized  to  dispose  of  no  property  by  will,  which  under  the  same  lav 
he  could  not  have  alienated  during  his  lifetime  by  any  other  instrument.  In 
no  case,  however,  before  the  Sudder  Court  was  the  question  of  the  extent  of 
validity  of  Hindu  wills  actually  determined.  ^  ^- 

In  1829,  Regulation  V  (Mad.)  of  that  year  was  passed  repealing  s.  XVI, 
cl.  2  of  Regulation  III  of  1802  so  far  as  it  applied  to  Hindus.^  It  recited  that 
wills  are  instruments  unknown  and  have  been  made  so  as  to  be  repugnant 
to  the  Hindu  law,  according  to  the  authorities  within  the  several  provinces  of 
the  Madras  Government,  and  by  s.  4  it  directed  that  wills  left  by  Hindus  should 
have  no  legal  force  whatever,  except  so  far  as  their  contents  might  be  in  con- 
formity with  the  provisions  of  the  Hindu  Law  according  to  the  authorities 
prevalent  in  the  respective  provinces  in  the  Madras  Presidency.  The  Conrt 
seems  to  have  considered  that  the  efiFect  of  the  Regulation  was  to  make  wills 
wholly  inoperative,  for  in  a  case®  referred  to  in  argument  before  the  Privy 

»  1  Str.  267-8.     See  2  Str.  417—225,  435,  437,  439,  441,  462. 

•  1  Str.  268. 

•  See  P.  Naravnswami  Chetti  v.  P.  Aruna  Chella  Ohetti,  1  Mad.  H.  C.  R.,  p.  33o        ^m 

263. 

♦  See  ValU'nayagam  v.  Pachche,  1  Mad.  H.  C.  R.,  p.  336. 

»  Ibid. 

•  Ibid,  p.  336. 

*  See  supra,  p.  9. 

*  Decisions,  Sadder  Adalat,  Mad  ,  p.  27. 
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Coimcil  in  the   case  of  Nagalutchmee    Ummal  v.  Gopoo  Nadaraja  Chetty^   it  was 
held  that  a  will  devising  ancestral  property  was  a  nullity. 

The  case  of  Nagalutchmee  Ummal  v.    Gopoo  Nadaraja  Chetty  was  decided  by 
the  Sadder  Conrt  in  1851.     There    too  it  was  argued  before  the  Sudder  Court 
;     that  the   effect  of  Reg.  V  of  1829  was  to  make  the  will  and  codicil  altogether 
Toii     The   suit  was  by  the  widow  to  recover  her  husband's   estate  which  was 
both  ancestral  and   self-acquired.     She   claimed  it  as   heir   upon  the  ground, 
amongst  others,  that  her  late  husband   was  wholely  incompetent  to   dispose  of 
the  property  by  will.     The  defendants  insisted  that  the  widow's  title  as  heir-at- 
law  was  displaced  by  the  will  and  codicil   by   which  they  had  been   appointed 
execntoi^s   and  managers.     The  will  after  making  provision  for  the  maintenance 
and  residence  of  the  testator's  wife  and  daughters  and  certain  other  female  rela- 
tives and  giving  certain  bequests,  gave  the  rest  of  the  property  to  various  religi- 
!     oas  and  charitable  institutions.     It  also  provided  that  if  the  wife,  who  was  then 
'     pregnant,  were  delivered  of  a  son,  the  estate  should  revert  to  him  on  his  coming 
[     of  age,   but  if  a  daughter  were  bom,  the  same  provision  was  to  be  made  for  her 
1     as  for  his  other  daughters.     The  testator  had  left  no  male  issue,   and  -  his  widow 
was  delivered  of  a  girl.     The  will  was  found  to  have  been  duly  executed,  but  the 
;     widow  set  up  a  verbal  power  from  her  husband  to  adopt  a  son,  of  which,  however, 
no  mention  was  made  either  in  the  will  or  codicil. 

Before  finally  deciding  the  suit  the  Judges  consulted  the  pundits  of  the 

Sadder  Court  as  to  whether  the  will  was  valid,  and  2ndly,  whether  assuming 

that  the  deceased  had  given  his  wife  verbal  instructions  to  adopt  a  son  in  the 

event  of  her  bearing  a  daughter,  her  compliance  with  the  instructions  would 

operate  to  invalidate  the  will.     The  following  answer  was  given  by  the  pundits  : 

"  The  will  referred  to  in  the  question  is  valid  under  Hindu  Law,  the  testator 

having  thereby  bequeathed  a  portion  of  his  estate  for  the  maintenance  of  his 

wife  and  other  members  of  his  family  whom  he  was  bound  to  protect,  and  directed 

the  remainder  to  be  appropriated  to  charitable  purposes  in  the  event  of  his   wife 

who  was  then  pregnant  not  being  delivered  of  a  son.     If  the  testator  had  really 

given  his  wife  verbal  instructions  to  adopt  a  son  in  the  event  of  her  not  bearing 

male  issue  her  compliance  with  those  instructions  would  invalidate  the   will 

according  to  Hindu  Law,  it  being  incompetent  for  the  testator,  who  authorized 

the  adoption  of  a  son,  to  alienate  the  whole  of  his   estate  and  thereby  injure 

th'*  means  of  maintenance  of  his  would-be  heir."     The  Chief  Judge  found  against 

t]     ^wer  of  adoption  and  decided  in  favour  of  the  will.     On  appeal  the  Sudder 

C      -t  affirmed  his  decision.     In  their  judgment  they  say  :    "  The  Court  have 

r       red  to  all  the  authorities  quoted  by  the  appellant  in  support  of  this  position 

(     .t  the  will  •was  illegal  because  the  widow  was  the  person  to  whom  the 

1       '^ves  the   estate)   and  found  that  although  the  opiniorus   regarding  wills  of 

»  6  M.  I.  A.,  p.  336. 
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Hindus  generally  are  conflicting,  yet  the  majority  of  them  are  agabst  the 
argument  of  the  appellant.  It  is  unnecessary  to  cite  all  the  opinions  givea  on 
the  subject,  and  the  Court  will  content  itself  by  referring  to  the  case  of 
Bamtoonoo  Mullick  v.  BamgopaZ  MulUck  (1  Morley's  Dig.,  p.  39,  No.  3)  in  which 
it  was  held  that  a  Hindu  might  and  could  dispose  by  will  of  all  his  property, 
moveable  and  immoveable,  and  as  well  ancestral  as  otherwise,  and  this  decision 
was  affirmed  on  appeal  by  the  Privy  Council. 

"  Questions,  however,  regarding  the  legality  of  the  will  now  under  dis- 
cussion were  referred  to  the  law  officers  of  the  Court  to  whom  the  legislature 
have  assigned  the  duty  of  declaring  the  law  in  such  matters,  and  they  distinctly 
stated  their  opinion  that  it  is  a  valid  and  good  instrument.  The  argument  there- 
fore of  the  appellant  that  it  is  not  recognizable  under  the  provisions  of  Reg. 
V  of  1829  cannot  be  sustained." 

The  case  was  afterwards  fully  argued  before  the  Privy  Conncil  and  the 
decision  of  the  Sudder  Court  was  affirmed.  The  Privy  Council,  however,  did  not 
express  any  opinion  upon  the  general  question  as  to  the  right  to  dispose  by 
will  being  co-extensive  with  the  right  of  disposal  by  act  inter  vivos.  In 
their  judgment  their  Lordships  said^ : — "  It  must  be  allowed  that  in  the 
ancient  Hindu  law,  as  it  was  understood  through  the  whole  of  Hindostan,  testa- 
mentary instruments,  in  the  sense  affixed  by  English  lawyers  to  that  expres^on, 
were  unknown ;  and  it  is  stated  by  a  writer  of  authority  (Sir  Thomas  Strange) 
that  the  Hindu  language  has  no  terms  to  express  what  we  mean  by  a  will. 
But  it  does  not  necessarily  follow,  that  what  in  effect,  though  not  in  form,  are 
testamentary  instruments,  which  are  only  to  come  into  operation  and  affect 
property  after  the  death  of  the  maker  of  the  instrument,  were  equally  unknown. 
However  this  may  be,  the  strictness  of  the  ancient  law  has  long  since  been 
relaxed,  and  throughout  Bengal  a  man  who  is  the  absolute  owner  of  property 
may  now  dispose  of  it  by  will  as  he  pleases,  whether  it  be  ancestral  or  not. 
This  point  was  resolved  several  years  ago  by  the  concurrence  of  all  the  Judicial 
authorities  in  Calcutta,  as  well  of  the  Supreme  as  of  the  Sudder  Court.*  No 
doubt  the  law  of  Madras  differs  in  some  respects,  and  amongst  others,  with 
respect  to  wills,  from  that  of  Bengal.  But  even  in  Madras  it  is  settled  that 
a  will  of  property,  not  ancestral,  may  be  good ;  a  decision  to  this  effect  has  been 
recognised  and  acted  upon  by  the  Judicial  Committee,^  and  indeed,  the  rale  of 
law  to  that  extent  is  not  disputed  in  this  case. 

If,  then,  the  wild  does  not  affect  ancestral  property,  it  must  be,  not  bee  i8e 
an  owner  of  property  by  the  Madras   law  cannot  make  a  will,  but  because  by 

'  Nagalatchmee  TJmmaX  v.  Qopoo  Nadraja  Chetty,  6  Moore,  I.  A.,  pp.  844^346. 
'  See  Juggomohun  Roy  v.  B.  M.  Nemoo  DosaeOy  Morton,  90. 
*  Mulraz  y,  Qhalekany,  2  Moore's,  I.  A.,  54. 


WILLS    ESTABLISHED    IN   MADRAS.  31 

some  peculiarity  of  ancestral  property,  it  is  withdrawn  from  the  testamentary 
power. 

It  was  very  ingeniously  argued  by  the  respondents'  Counsel,  that  in  all 
cases  where  a  man  is  able  to  dispose  of  his  property  by  act  inter  vivos,  he  may 
do  80  by  will ;  that  he  cannot  do  so  when  he  has  a  son,  because  the  son,  im- 
mediately on  his  birth,  becomes  coparcener  with  the  father ;  that  the  objection 
to  bequeathing  ancestral  property  is  founded  on  the  Hindu  notion  of  an  un- 
divided family ;  but  that  when  there  are  no  males  in  the  family,  the  liberty  of 
bequeathing  is  unlimited. 

It  is  not  necessary  for  their  Lordships  to  lay  down  so  broad  a  proposition ; 
they  think  it  safer  to  confine  themselyes  to  the  particular  case  before  them. 
Under  the  circumstances  of  the  testator's  family,  when  he  made  his  will  and 
codicil,  and  having  regard  to  the  instruments  themselves,  the  Pundits,  to 
whom  this  question  was  properly  referred  by  the  Coui-t — the  Pundits  of  the 
Sadder  Dewawny  Adawlut,  have  declared  their  opinion,  that  these  instruments 
are  sufficient  to  dispose  of  ancestral  estate ;  that  opinion  has  been  affirmed  by 
two  Judges  successively,  of  whom  it  is  but  justice  to  say  that  they  appear  to 
have  examined  the  subject  very  carefully,  and,  after  much  consideration,  to 
have  pronounced  very  satisfactory  judgments,  though  in  one  or  two  incidental 
observations  which  have  fallen  from  them,  their  Lordships  may  not  entirely 
concur." 

In  the  case  of  VaUinayagam  Pillai  v.  Pachche^  which  was  decided  in  1863  by 
the  Supreme  Court  at  Madras  all  the  previous  authorities  were  discussed.  From 
the  judgment  it  would  appear  that  the  Sudder  Court  in  more  than  one  case 
refused  to  follow  not  only  their  own  decision  in  1851  in  the  case  of  Nagalutchunee 
JTmmal  v.  Cfopoo  Nadaraja  Chetti,  but  the  decision  of  the  Privy  Council  in  1856 
affirming  it.  In  one  of  the  cases  decided  in  1861,  which  was  said  to  be  exactly 
similar  to  that  of  Nagalutchmee  v.  Qopoo  Nadaraja  Chetti^  it  appeared  that  their 
sole  ground  was  the  retractation  by  the  pundits  of  their  former  opinion.  The  fol- 
lowing is  reported  to  have  been  their  judgment.  "  We  reject  this  appeal.  The 
Privy  Council  go  wholly  upon  the  opinion  of  the  pundits  which  they  (the  pundits) 
have  since  retracted  on  the  difference  being  pointed  out  to  them  between  aliena- 
tion in  the  party's  Hfetime  and  testamentary  disposition  by  will  to  take  effect 
after  death."  In  the  case,  however,  of  VaUinayagam  Pillai  v.  Pachch^  the  Court 
ag  in  established  the  right  of  a  Hindu  according  to  the  Hindu  Law  prevailing  in 
Ml  iras  to  make  a  will  disposing  of  his  property  after  death,  whether  the  pro- 
pe  ty  be  ancestral  or  self-acquired,  and  the  power,  it  was  of  opinion,  was  co-exten- 
sh  e  with  the  independent  right  of  alienation  inter  vivos.  "It  is  not  necessary  " 
sa   I  Scotlend,  Q.  J.  by  whom  the  judgment  of  the  Court  was  delivered  "  for  us  to 

1  Mad.,  H.  C.  R.,  p.  826.  *  1  Mad.,  H.  C.  R.,  326. 

*  See  the  note  of  the  case  at  p.  38. 
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Consider  and  lay  down  any  general  rule  as  to  how  far,  or  under  what  circmn- 
stances  the  law  gives  to  a  Hindu  the  power  of  disposal  by  will.  But  we  may 
observe  that  now  that  the  legal  right  to  make  a  will  is  settled,  there  seems 
to  be  nothing  in  principle  or  reason  opposed  to  the  exercise  of  the  power  being 
allowed  co-extensively  (as  stated  in  some  cases  and  forcibly  urged  in  Nagalut- 
chmee  Umtrud  v.  Gopoo  Nadaraja  Chetti)  with  the  independent  right  of  gift 
or  other  disposal  by  act  inter  vivos  which,  by  law  or  established  usage  or  custom 
having  the  force  of  law,  a  Hindu  now  possesses  in  Madras.  To  this  extent  the 
power  of  disposition,  can  reasonably  be  considered  to  be  in  conformity  with  the 
respective  proprietary  rights  of  the  possessors  of  property  and  of  heirs  and 
coparceners  as  provided  and  secured  by  the  provisions  of  the  Hindu  law." 

As  to  the  Bombay  Presidency  it  is  more  difficult  to  say  when  testamentaiy 
power  was  iBrst  judicially  recognised.  Sir  Thomas  Strange  in  his  treatise  on 
Hindu  Law,  published  in  1830,  set  out  an  opinion  of  a  pundit  of  the  Recorder's 
Court  at  Bombay  with  reference  to  the  competency  of  a  Hindu  to  dispose 
of  the  property  by  will  in  case  of  either  undivided  or  divided  property. 
The  pundit's  answer  was  as  follows:  "There  is  no  mention  of  wills  in 
our  shasters :  therefore  they  ought  not  to  be  made.  If  it  be  said  that  it 
is  lawful  for  a  father  to  divide  his  property  during  his  life,  that  is  true: 
but  then  it  cannot  be  agreeably  to  the  shasti :  he  cannot  divide  it  according 
to  his  pleasure ;  and  if  he  does  his  partition  will  be  liable  to  be  corrected: 
80  that  the  shaster  is  the  only  rule.  An  undivided  family  having  no  power 
individually  but  collectively,  no  member  can,  without  €he  concurrence  of  all, 
express  or  implied,  dispose  of  anything.  Where  a  division  has  taken  place, 
and  the  family  of  the  individual  is  sufficiently  provided  for,  an  alienation  is 
competent,  but  not  even  then  of  the  immoveable  property.  The  deceased  member 
of  an  undivided  family  having  no  son,  his  share  of  the  joint  property  does  not 
descend  to  his  widow,  but  survives  to  the  brothers  or  other  co-heirs.  Thus  I  have 
written  what  is  the  practice  of  the  country."^  In  1808  in  the  case  of  Deo  Bae 
V.  Wan  Bae^  the  shastrees  declared  a  will  by  which  the  testator  devised  away  his 
pi»operty  to  the  exclusion  of  his  wife  and  daughters,  except  for  maintenance,  io 
be  invalid.  In  the  following  year  the  Court  considered  a  will  by  which  the 
testatrix  made  over  property  to  a  total  stranger  to  be  contrary  to  the  shasters 
and  therefore  illegal.* 

In  1816  where  a  widow  sought  to  recover  her  late  husband's  prcp'^rty, 
the  widow  and  son  of  her  late  husband's  brother  set  up  a  will  in  *'  our 
of  the  nephew,  but  charged   with   the   maintenance  of   the   plaintiff.     ^      the 

*  2  Str.  449.     That  wills  are  to  be  found  in  the  records   of  the  Bombay  Zilla.         arts 
fwoen  1808  and  1820  appears  from  nnmerons  cases  in  Borrodaile's  reports. 
2  1  Borr.  26. 
"  Chooneelal  v.  Jussoo  MM  Deveedas,  1  Borr.,  60.  Sec  Dhoolubh  Bhae€  v.  /e«L*ee,  Ibi        75. 
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plaintiff^s  behalf  it  was  urged  that  no  one  was  entitled  to  the  property  but 
herself  during  her  life,  her  husband  and  his  brother  being  separate.  The 
pundits  being  consulted  by  the  ZiUah  Judge  as  to  the  effect  of  such  a  will  upon 
the  right  of  the  widow,  assuming  there  had  been  the  alleged  separation,  answer- 
ed that  the  will  was  not  valid.!  The  pundits,  in  another  case  in  1810,  had 
been  consulted  as  to  the  validity  of  a  will  by  which  the  testator,  who  left 
a  widow  as  his  sole  heir,  assigned  a  sum  for  defraying  his  obsequies,  and 
the  effect  of  their  answer,  which  was  rather  obscure,  was,  that  the  rights  of  the 
lawful  heir  might  be  affirmed,  but  could  not  be  set  asid^  by  a  will.*  In  1819 
the  Sudder  Court  affirmed  the  decision  of  the  lower  Court  which  had  held 
that  under  Hindu  law  the  consent  of  an  heir  to  the  willing  away  of  property 
was  necessary  .8 

In  the  case  of  Narottam  Jugjivan  v.  Narsarhdas  Rarihisandaa*  the  District 
Judge  had  held  that  a  Hindu  in  the  mofussil  could  not  dispose  of  his  property, 
and  this  apparently  whether  it  was  self- acquired  or  otherwise.  On  appeal 
to  the  High  Court  at  Bombay,  Westropp,  J.  stated  what  had  been  the  practice 
of  the  Supreme  Court  and  of  the  High  Court  on  its  Original  Side  as  to  the 
recognition  of  wills  in  the  Bombay  Presidency.  He  said :  "  In  the  Supreme 
Court,  where  the  right  of  a  Hindu  to  ma?e  a  will  has  been  always  recognised, 
I  have  never  known  it  to  be  ai^ed  or  held,  that  his  testamentary  power  is 
oo-extensive  with  that  of  an  Englishman.  The  will  of  a  Hindu,  it  has  been 
decided  by  the  Privy  Council,  must  be  regulated  by  the  Hindu  Law.^  It  has 
been  often  ruled  in  the  Supreme  Court,  that  he  may  dispose,  by  will,  of  property 
wholly  acquired  by  his  own  exertions,  and  also  of  separate  property  acquired  by 
partition  of  family  property,  or  by  the  non-existence,  or  if  any  did  ever  exist, 
the  extinction  of  co-parceners,  (if  the  members  of  an  undiveded  Hindu  family 
L  may  be  so  designated,)  or  joint  tenants ;  and  no  distinction,  of  which  I  am 
aware,  has  ever  been  there  taken  between  it  and  self -acquired  property,  either 
in  point  of  descent  or  of  alienability.  On  the  other  hand,  it  has  been  often 
held  there,  also,  that  he  cannot  dispose,  by  will  of  undivided  family  property,  or 
any  share  therein,  so  long  as  that  share  remains  unsevered  from  the  family 
stock." 

The  case  from  the  judgment  in  which  I  have  just  quoted  was  decided  in 
1866.  ^ 

1  Burmah,  the  instances  in  which    Burmans  have  made  wills   are  not 

Toolah  V.  Phool,  1  Borr.,  173. 

htngaram  Wiswunath  v.  Tappee  Baee,  1  Borr.,  412. 

Iwreewulvhh  Q%ngaram  v.  Keshowram  Sheowdas^  2  Borr.,  7.    Seo  Man  Baee  r.  Krishna 
Bat       Borr.  141. 

Bom.  H.  C.  E.,  A.  C.  6. 
te  8  Moo.  I.  A.  e6. 
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numerous,  and  it  is  at  least  donbtfnl  whether  such  wills  are  valid.^  In  the 
statement  of  Objects  and  Reasons  to  the  Testamentary  Bill,  which  was  introdaoed 
in  1881  and  to  which  reference  has  already  been  made,  it  was  said  that  the  local 
Government  had  remarked  that  "  the  Burmese  of  the  larger  towns  are  in  the 
habit  of  making  wills.  They  are  vci*y  ready  to  adopt  the  practices  of  ad- 
vanced civilisation  where  they  recognise  their  advantages,  and  they  are  quick  to 
discover  the  merits  of  any  particular  custom.  In  the  course  of  the  rapid 
progress  which  their  country  is  making,  they  have  easily  perceived  the  benefits 
of  a  power  of  regulating  the  devolution  of  property  by  will,  and  a  genuine 
want  for  this  power  has  in  consequence  grown  up."  But  it  was  also  stated  thafc 
the  Recorder  of  Rangoon  and  the  Judicial  Commissioner  sitting  together  as 
a  Special  Court  had  decided  that  a  Buddhist  had  no  power  to  make  a  will. 

In  1882  the  local  Government,  in  forwarding  the  opinions  upon  the  Bill 
which  had  been  collected  in  Burmah,  remarked  that,  although  the  views  set  forth 
were  diverse  and  conflicting,  "  on  the  whole  the  Chief  Commissioner  gathers 
that  there  is  a  strong  and  general  opinion  against  any  considerable  extension 
of  the  power  of"  testamentary  disposition."  In  a  note  dated  the  30th  Nov.  1881, 
Mr.  Egerton  Allen,  the  then  Government  Advocate,  endeavoured  to  trace  the 
history  of  wills  in  British  Burma.  \Ee  stated  that  the  earliest  Buddhist  will  of 
which  probate  had  been  granted  was  made  in  1864 ;  that  in  1865  the  then 
Chief  Commissioner,  on  being  asked  his  opinion  as  to  the  expediency  of  extending 
to  Buddhists  such  part  of  the  Indian  Succession  Act  as  relates  to  testamentaiy 
succession,  had  stated  that  he  considered  that  no  part  of  that  Act  should  be 
extended  to  Burmese  Buddhists,  as  the  Buddhist  law  did  not  allow  the  making 
of  any  will,  the  terms  of  which  might  be  at  variance  with  the  law  of  inheritance  ; 
that  between  the  years  1868  and  1875  a  power  of  testation  seemed  to  have  been 
exercised  by  Burmese  Buddhists  with  the  approbation  of  the  Courts,  as  appears 
from  the  fact  that  probate  was  granted  of  their  wills,  the  only  question  raised 
being,  by  what  Courts,  and  under  what  law,  probate  should  be  granted.  He 
i»ef erred  to  the  cases  of  Kokya  Byne^  and  In  the  goods  of  Fakerooddeen  Adam  Shav}.^ 
The  latter  case  decided  that  District  Judges  had  the  power  to  grant  probate. 

He  went  on  to  state  that  in  1875  the  then  Judicial  Commissioner  had  in  the 
case  of  Nga  Tsan  Yoon  v.  Nga  Myat  Thin^  doubted  the  power  of  a  Bnddhist 
to  make  a  will  which  would  cause  the  devolution  of  property  contrarv  to  the 
law  of  inheritance,  and  in  the  same  year  the  officiating  Judicial  Commir^oner 
upheld  the  finding  of  a  lower  Court  that  a  Burmese  women  had  no  p(  ?r  io 
dispose  of  property  by  will   as   she  pleased  j*^  that  in   1878   the  Special     onrt 

*  Soe  pp.  6,  7,  supra,  *  Sandford's  Eulingg,  p.  45. 

«  2  B.  L.  E.  Ap.  79.  »  Ma  Thee  v.  Ma  Noo,  Christopher'a  Baling  ^91 

■  11  W.  R.,  413. 
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decided  that  ptx>bate  of  a  Buddhist  will  might  be  granted  by  the  Recorder's 
Court  but  not  by  aDistrict  Court,  thereby  recognising  by  implication,  as  the 
point  was  not  actually  raised,  that  a  Burmeese  Buddhist  had  some  power  of 
testation  :^  that  in  June  1880  the  special  Court  held  that  a  Buddhist  could  not 
dispose  of  his  property  by  will.* 

The  Hindu  Wills  Act  applies  to  Buddhists  within  certain  territories  only, 
but  s.  155  of  the  Probate  and  Administration  Act,  V  •  of  1881  which  enacts 
that  "all  grants  of  probate  of  the  will  or  letters  of  administration  to  the 
esUite  of  any  deceased  Hindu,  Mahomedan  or  Buddhist,  or  any  person  exempted 
under  s.  332  of  the  Indian  Succession  Act  1865  which  before  this  Act  comes  into 
force,  have  been  made  in  British  Burma,*  shall,  whenever  such  grant  would 
have  been  lawful  if  this  Act  had  been  in  force,  be  deemed  to  have  been  made 
itt  accordance  with  law,"  was  intended  to  remove  all  doubt  as  to  the  validity  of 
grants  of  probate  and  administration  made  in  British  Burmah.^ 

The  earliest  reported  cases  in  which  it  was  held  that  Hindus  in  the  North- 
Western  Provinces  had  power  to  make  testamentary  dispositions  in  the  nature 
of  wills  were  decided,  as  we  have  seen,  by  the  Privy  Council  in  1846  and  1862 
respectively.^ 

I  have  already  referred  to  the  recognition  by  the  Courts  of  the  wills  of 
Hindus  in  the  the  Punjab  and  Oudh.^ 

In  1862  the  Judicial  Committee  of  the  Privy  Council  in  speaking  of  the 
practice  of  making  wills  among  the  Hindus  in  India,  declared  generally  that 
it  might  be  taken  that,  whatever  might  have  previously  been  considered  the 
state  of  Hindu  law  as  to  the  testamentary  power  over  their  property,  it  had 
been  long  recognised  and  must  now  be  considered  as  completely  established.^ 

'  Moung  Hpo  Khin  y.  Makyin,  Cbristopher'B  Balings,  p.  118. 

*  Ma  Bwin  v.  Ma  Tin,  Christopher'B  Balings,  p.  155. 

*  See  Act  XX  of  1886. 

*  See  Statement  of  Objects  and  Reasons,  dated  the  16th  May,  1879. 

*  ReufUn  Persad  y.  Badha  Beeby,  4  M.  I.  A.,  137 ;  Nana  Narain  Bao  v.  Hurree  Punth  Bhao, 
9  M.,  J.  A.,  96. 

'  See  p.  9,  supra. 

*  See  Soorjeemoney  Dassee  v.  Denohundhoo  Mullickf  9  M.  I.  A.,  123,  p.  135. 
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LECTURE  III. 

TESTAMENTARY  POWER  AMONG  HINDUS. 

Extent  of  teBtamentary  power — Property  which  may  be  derised  in  Bengal — ^in  ]£adraa — 
under  Mitakshara — Coarse  of  decisions  on  the  snbjeot  in  Madras — ^Bombay  decisions — 
Testamentary  powers  of  fem&lea^ Stridhan — Statutory  powers  of  devise — ^Bights  of  son  in 
womb — Result  of  cases  as  to  property  which  may  be  deyised — Limits  of  testamentary 
power  of  Hindus — History  of  oases  on  the  snbjeot — Whether  regelated  by  policy  of 
law— Limited  only  by  Hindu  Law — Qoherdhun  By  sack  v.  Shamchand  By  sack — Law  of  wills 
virtually  law  of  Succession — Executory  bequests— To^rore  v.  Tagore — Questions  raised  in 
that  case — Decision  upon  the  questions  raised — Estates  which  may  be  created— Estates 
tail — Persons  capable  of  taking  under  a  devise— Importance  of  Tagore  case — ^Becopiition 
of  trusts  by  Hindu  law — Perpetuities — Exception  to  rule  as  to  perpetuities — Gifts  in 
favour  of  idols  and  religious  endowments — Colourable  dedications  in  favour  of  idols — Trusts 
in  favour  of  idols — Trusts  for  maintenance — Trusts  for  accumulation — Repugnant  condi- 
tions— Restraint  on  alienation — Devise  to  persons  unborn — Wills  of  Hindu  females- 
Testamentary  power  of  Hindu  widow  over  accumulations  of  husband's  estate — Hinda 
law,  no  formalities  required  under — Minor  incapable  of  making  will — ^Nuncupative  wills 
under  Hindu  law — Signature  or  attestation  not  necessary  under  Hindu  law — Revocatioii 
under  Hindu  law — Principles  of  construction  applied  to  Hinda  wills — Powers  of  ezeontors 
under  Hindu  law. 

The  power  to  make  a  testamentary  diBposition  having  been  settled  in  the 
manner  described  in  the  last  Lecture  it  remains  to  discuss  the  question  as  to 
the  extent  to  which  that  power  has  been  held  by  the  Courts  to  be  sanctioned 
by  the  Hindu  law  applicable  in  different  parts  of  India.  This  question  may 
be  divided  into  two  branches,  Istly,  as  to  the  nature  of  the  property  which  may 
be  dealt  with,  and  2ndly,  as  to  the  limits  placed  upon  the  disposing  power  in 
respect  of  the  persons  to  whom  property  may  be  given,  and  in  respect  of  the 
estates  which  may  be  created. 

According  to  the  Bengal  School  of  law  there  is  no  distinction  as  to  the 
right  of  alienation  by  sale,  gift,  will  or  otherwise  between  ancestral  and  self- 
acquired  property,!  whether  moveable  or  immoveable.*  Upon  this  point  Lord 
Kingsdown  speaking  in  1856  said  :  "  The  strictness  of  the  ancient  law  has  long 
been  relaxed  and  throughout  Bengal  a  man  who  is  the  absolute  owp*»^  nf 
property  may  now  dispose  of  it  by  will  as  he  pleases  whether  it  be  ancest  r 
not.  This  point  was  resolved  several  years  ago  by  the  concurrence  of  al  e 
Judicial  authorities  in  Calcutta,  as  well  of  the  Supreme  Court.^    No  dc  *■        b 

*  See  Tagore  v.  Tagorey  4  B.  L.  R.  0.  0.  p.  159,  Ihid.  9  B.  L.  R.  396,  Per  Willes,  J. 
'  Bamtonoo  Mullick  y.  Ramgopal  Mullicky  1  Kn.  245,  Montr.  H.  L.  Cases,  410. 

*  See  Juggomohon  Boy  y.  8,  M»  Neamoo  Dossee,  Morton's  Rep.  90. 
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IftW  of  Madras  differs  in  some  respects,  and  amongst  others,  with  respect  to 
wills,  from  that  of  Bengal.  But  even  in  Madras  it  is  settled  that  a  will  of 
property  not  ancesti'al  may  be  good.  A  decision  to  this  effect  has  been  recog- 
oised  and  acted  upon  by  the  Judicial  Committee^  and  indeed  the  rule  of  law  to 
that  extent  is  not  disputed  in  this  case."* 

Under  the  Mitakshara  school  of  law  there  is  a  difference  between  the  power 
of  alienation  inter  vivos  in  respect  of  property  which  is  self -acquired  and  in 
respect  of  ancestral  or  joint  property.  According  to  the  rules  prevailing  in 
that  school  so  long  as  the  family  remains  joint  and  separation  has  not  been 
effected  either  by  partition  or  by  agreement,  every  son  who  is  bom  becomes 
upon  his  birth  entitled  to  an  interest  in  the  undivided  ancestral  property,  and 
no  sharer,  whether  father  or  son  can  before  partition,  without  the  assent  of  all 
the  co-sharers,  determine  the  joint  character  of  the  property  by  alienating 
his  share.^  It  follows,  therefore,  that  so  long  as  the  family  remains  undivided  no 
member  can  make  a  valid  testamentary  disposition,  under  Mitakshara  law,  of 
ftny  portion  of  the  joint  property  to  take  effect  after  his  death.* 

In  the  case  of  NagcUutchTnee  JJrnmal  v.  Gopoo  Naderaja  Gketty,^  which  was 
decided  in  1856  by  the  Privy  Council  on  appeal  from  the  Madras  Sudder 
Court,  the  testator  by  his  will  purported  to  dispose  of  both  moveable  and  im- 
moveable property  which  was  partly  acquired  and  partly  ancestral.  After  point- 
ing out  that  throughout  Bengal  a  man,  who  was  absolute  owner  of  property  whe- 
ther ancestral  or  not,  might  dispose  of  it  as  he  pleased  by  will,  Lord  Kingsdown 
stated  that  it  had  already  been  laid  down  as  a  rule  of  law  that  in  Madras  a  will 
in  respect  of  property,  which  may  not  be  ancestral,  was  good.  With  regard  to 
ancestral  property,  he  said  that  if  such  property  could  not  be  disposed  of  by  will 
it  would  be  because  by  some  peculiarity  of  ancestral  property  it  was  with- 
drawn from  the  testamentary  power.  It  had  been  argued  that  in  all  cases 
where  a  man  is  able  to  dispose  of  his  property  by  act  inter  vivbs  he  might 
do  80  by  will ;  that  he  could  not  do  so  when  he  has  a  son,  because  the  son 
immediately  on  his  birth  becomes  coparcener  with  his  father;  that  the  ob- 
jection to  bequeathing  ancestral  property  was  founded  in  the  Hindu  notion  of 
an  undivided  family,  but  that  when  there  were  no  males  in  the  family  the  liberty 
of  bequeathing  was  unlimited.  The  Judicial  Committee,  however,  declined  to  lay 
down  propositions  so  broad,  but,  having  regard  to  the  circumstances  that  the  testa- 
to   '    the  particular  case  before  them  died  without  male  issue,  kinsman  or  copar- 

ifu^aar  LcLchmia  v.  OhdleJeany,  2  Moore  1.  A.  54. 

Nagali^hmee  Ummal  y.  Qopoo  Nadaraja  Ohettp,  6  M,  I.  A.  p.  344.  Seo  Tagore  v.  Tagoref 
9  B.  p.  396,  per  Willee,  J. 

lee  Sadabart  8ahu  v.  Foolbash  Kooer^  3  B.  L.  B.,  F.  B.,  p.  44. 
Jee  Qadawwnd  v.  Bonomdeet  1  Marsh.  317,  p.  520. 
1  M.  I.  A.  309,  p.  345. 
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coner,  and  that  he  had  made  provision  for  the  maintenance  of  the  female  relations, 
they  held  that  under  the  law  prevailing  in  Madras,  the  wHl  was  valid  in  respect 
of  ancestral  as  well  as  of  acquired  estate.  It  appears,  therefore,  that  the  Judicial 
Committee  disposed  of  the  appeal  without  expressing  any  opinion  upon  the  gene- 
ral question  as  to  the  right  of  disposition  by  will  being  co-extensive  with  the 
right  of  disposal  by  act  inter  vivos.  This  question  was  raised  and  discussed  at 
considerable  length  by  the  Madras  High  Court  in  1863,  in  the  case  of  VaUinayagam 
Fillai  V.  Fachche?-  In  the  meantime,  however,  the  Madras  Sudder  Court  seems 
to  have  disregarded  its  own  decision  which  was  affirmed  in  the  case  of  Naqd- 
Uchmee  JJmmal  v.  Oopoo  Nadaraja  Chetty, 

In  the  case  of  VaUinagam  PiUai  v.  Pachche^  the  Court  considered  that  accord- 
ing to  the  law  in  Madras  the  testamentary  power  of  a  Hindu  might  be  taken  as 
being  co-eztensive  with  his  independent  right  of  alienation  inter  vivos.  In  deliver- 
ing the  jugdment  of  the  Court,  Scotland,  C.  J.,  expressly  guarded  himself  from 
laying  down  any  general  rule  as  to  how  far,  or  under  what  circumstances,  the  Uw 
gives  to  a  Hindu  the  power  of  disposing  of  property  by  will.  He  said :  "  We  may 
observe  that  now  that  the  legal  right  to  make  a  will  is  settled,  there  seems  no- 
thing in  principle  or  reason  opposed  to  the  exercise  of  the  power  being  allowed 
oo-extensively  (as  stated  in  some  of  the  cases  and  forcibly  urged  in  Naga- 
lutchmee  Ummal  v.  Oopoo  Nadaraja  Ghetty^)  with  the  independent  right  of  gift  or 
other  disposal  by  act  inter  vivos,  which,  by  law  or  established  usage  or  custom 
having  force  of  law,  a  Hindu  now  possesses  in  Madras.  .  To  this  extent  the  power  of 
disposition  can  reasonably  be  considered  to  be  in  conformity  with  the  respective 
proprietary  rights  of  the  possessor  of  the  property  and  of  heirs  and  coparceners, 
as  provided  and  secured  by  the  provisions  of  the  Hindu  law.*  The  Bombay 
High  Court,  in  the  case  of  Narottam  Jugjivan  v.  Narsandas  HaTrikisandaaf 
taking  this  as  a  clear  authority  that  at  all  events  in  Madras  the  testamentary 
power  of  a  Hindu  was  co-extensive  with  his  independent  right  of  alienation,  said 
they  were  unable  to  suggest  any  good  reason  why  the  law  in  the  Mofussil  of 
the  Presidency  of  Bombay  should  be  held  to  be  different.  Westropp,  J.  said, 
"  Even  the  Supreme  Court,  where  the  right  of  a  Hindu  to  make  a  will  has  been 
always  recognised,  I  have  never  known  it  to  be  argued  or  held  that  his  testa- 
mentary power  is  co-extensive  with  that  of  an  Englishman.  The  will  of  a 
Hindu  it  has  been  decided  by  the  Privy  Council  must  be  regulated  by  the 
Hindu  law.  It  has  often  been  ruled  in  the  Supreme  Court  that  he  may  di?~>ae 
by  will  of  property  wholly  acquired  by  his  own  exertions  and  also  of  sepf  e 
property  acquired  by  pajHiition  of  family  property  or  by  the  non-existence, '  f 
any  ever  did  exist,  the  extinction  of  co-parceners  (if  the  members  of  an 

•  1  Mad.  H.  0.  E.  826.  *  Ihid.,  p.  339. 

•  1  Mad.,  H.  C.  R.,  326.  •  3  Bom.,  H.  C.  B.,  6. 

•  6  M.  I.  A.  308. 
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diYided  Hindu  family  may  be  so  designated)  or  joint  tenants ;  and  no  distinction 
of  which  I  am  aware  has  ever  been  there  taken  between  it  and  acquired  pro- 
perty either  in  point  of  descent  or  of  alienability.  On  the  other  band  it  has 
been  often  held  there  also  that  he  cannot  dispose  by  will  of  undivided  family 
property  or  of  any  share  therein  so  long  as  that  share  remains  unsevered  from 
the  family  stock."  In  this  case  the  Court  held  a  will  in  respect  of  pro- 
perty which  was  not  found  to  be  self-acquired  was  valid  against  the  title  of  a 
remote  kinsman  as  the  heir  of  the  testator,  the  remote  kinsman  not  having 
been  united  in  food,  worship  or  estate  with  the  testator  and  therefore  having  no 
right  of  survivorship  as  a  member  of  an  undivided  family.  It  apparently  adopt- 
ed the  view  that  what  the  testator  might  have  done  by  an  act  inter  vivos  he 
might  do  by  will.  In  a  more  recent  case,  however,  decided  in  1867,  Amould,  J. 
considered  the  question  was  still  open  to  discussion  even  in  the  Bombay  Courts,^ 
but  it  was  not  necessary  for  him  to  express  any  opinions  on  the  point.  "  Whether 
in  the  case  "  he  said,  "  even  of  separate  property  the  right  of  disposition  by  will 
is  strictly  co-extensive  among  Hindus  with  the  right  of  alienation  inter  vivos 
is  a  point  that  may  still  perhaps  be  regarded  as  open  to  some  question."* 
Previously  to  that  case,  HoUoway,  J.  had  in  1866  expressed  himself  to  the  effect 
that  the  doctrine  that  a  man  may  devise  whatever  he  may  give  had  never  been 
established  by  judicial  decision.^  In  Vitla  Butten  v.  Yamenamma^  where  an 
adopted  son  sought  to  set  aside  a  will  made  by  his  adoptive  father  disposing  of 
ancestral  immoveable  property,  the  Court  laid  it  down  that,  whereas,  in  the 
Madras  Presidency,  a  coparcener  could  not  before  partition  convey  away  as  his 
interest  any  specific  portion  of  the  joint  property,  he  could  convey  his  share,  that 
is,  his  beneficial  interest  as  an  undivided  coparcener  with  the  incidental  right 
of  partition.  But  the  Court  at  the  same  time  held  the  will  in  question  was  in- 
operative because  at  the  moment  of  the  death  of  the  testator  the  right  of 
survivorship  was  in  conflict  with  the  right  of  devise,  and  the  title  by  survivorship 
being  the  prior  title,  took  precedence,  to  the  exclusion  of  the  title  by  devise.^ 

This  apparently  is  the  view  taken  by  the  Bombay  Court  in  Narottam 
Jugivan  v.  Narsandas  Harikisanda^  and  in  later  cases.''  The  same  principle 
has  been  applied  in  the  case  of  an  attempted  devise  by  one  of  several  co- 

*  Ldkshmilai  v.  Qunpat  Moroha,  4  Bom.,  H.  G.  B ,  150  j  on  appeal,  5  Bom.,  H.  C.  R.,  429. 

•  Ibid,,  p.  158. 

Taraehand  v.  Reeh  Bam,  8  Mad.,  H.  C.  R.,  50,  55.  See  Oooroova  Butten  v.  Narrain 
8u     ^y  Butteuy  8  Mad.,  H.  C   R.,  p.  18. 

8  Mad.,  H.  G.  R.,  6. 

See  Oooroova  BuJtten  v.  Narravn  Swamy  Butten,  8  Mad.,  H.  C.  R.  18. 

8  Bom.,  H.  0.  R.,  6,  see  supra,  p.  38. 

Vdaram  v.  Sitaram  v.  Banu  Panduji,  11  Bom ,  H.  0.  R.,  76  j  Oungahai  r.  Bamanna 
3  ]  ,Ji.,  H.  C.  66  5  Vrandavar^das  v.  Tamunhai,  12  Bom.  H.  C.  R.  22,  29  ;  Lakshmishankar  v. 
7a    lath  I,  L.  R.,  6  Bom.  24  j  Lukshmun  Dada  Naik  y,  Chandra  Dada  Naik,  I,  L.  R.  5  Bom.  46, 
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widows  in  respect  of  property  to  which  she  was  entitled  jointly  with  her 
CO- widows.^ 

In  the  case  of  Udaram  Sitaram  v.  Banu  Panduji^  it  was  held  that  in  the 
Bombay  Presidency  while  the  share  of  one  of  the  coparceners  in  a  Hindu 
undivided  family  in  ancestral  estate  might  before  partition  be  seized  and  sold 
in  execution  of  a  decree,  yet  a  coparcener  could  not,  by  simple  voluntary  gift  or 
by  devise,  alienate  his  share  to  a  stranger  so  as  to  bind  his  surviving  ooparcenerB 
after  his  decease. 

In  1867  the  Privy  Council  in  dealing  with  the  extent  of  a  father's  power 
of  alienation  inter  vivos  with  a  view  to  determine  the  question  of  the  extent  of  his 
testamentary  power,  went  on  to  say,  **  It  is  too  late  to  contend  that  because  the 
ancient  treatises  make  no  mention  of  wills,  a  Hindu  cannot  make  a  testameotaiy 
disposition  of  his  papers.  Decided  cases  too  numerous  to  be  now  questioned  have 
determined  that  the  testamentary  power  exists,  and  may  be  exercised  at  least 
within  the  limits  which  the  law  prescribes  to  alienation  by  gift  int^r  vivos.  Ac 
cordingly  it  has  been  settled  that  even  in  those  parts  of  India  which  are  governed 
by  the  stricter  law  of  the  Mitakshara  a  Hindu,  without  male  descendants,  may 
dispose  by  will  of  his  separate  and  self -acquired  property,  whether  moveable  or 
immoveable ;  and  that  one  having  male  descendants  may  so  dispose  of  self- 
acquired  property  if  moveable,  subject,  perhaps,  to  the  restriction  that  he  cannot 
wholly  disinherit  any  one  of  such  descendants.'*^  Their  lordships  then  referred 
to,  without  deciding,  the  question  whether  a  father  could  by  will  make  an  unequal 
distribution  among  his  sons  of  immovable  property  whether  acquired  or  ancestral. 
The  question,  however,  was  raised  again  in  a  recent  Bombay  case*  where  a  Hindu 
governed  by  the  Mitakshara  and  who  died  possessed  of  a  large  amount  of  ancestral 
moveable  property  having  two  undivided  sons,  bequeathed  almost  the  whole  of 
it  to  one  of  the  sons  to  the  exclusion  of  the  other.  The  Court  held  that  whether 
it  were  regarded  as  a  gift  or  a  partition,  the  devise  was  inoperative.  "  It  would 
be  impossible  "  they  said  "  to  hold  a  gift  of  the  great  bulk  of  the  family  property 
to  one  son  to  the  exclusion  of  the  other  to  be  a  gift  prescribed  by  the  texts  of 
law,  for  the  texts^  which  we  next  quote  distinctly  prohibit  such  an  unequal  dis- 
tribution." 

The  testamentary  power  of  a  Hindu  female  over  her  stridhan  is  commen- 
surate with  her  power  of   disposition  over  it  in  her  lifetime,^  but  a  Hindu  female 

•  Qurivin  Beddi  v.  Chumamma,  I.  L.  R.,  7  Mad.,  93.     See  Rindamma  v.  Venkaian  », 
8  Mad.,  H.  C.  R.,  268. 

•  11  Bom.,  H.  0.  R.,  76. 

•  Beer  Pertab  Sahee  v.  Bc^fender  Pertah  Sahee,  12  Moore's,  I.  A.,  1. 

•  Lukshmun  Dada  Naik  v.  Chundra  Dada  Naik,  I.  L,  R.,  1  Bom.  561. 

»  These  texts  were  Mitak.  Ch.  I.,  s.  II.,  paras  1,  6, 14.     See  1  Str.,  H.  L.  123. 

•  Venkata  Rama  Bclo  v.    Venkata  Swriya  Rao,   I,  L.  R.,  2  Mad.,  333  (P.  C.)  j  BeK         fli 
Sandyal  v.  Juggo  Mohun  Qossain,  2  C.  L.  R.,  422. 
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has  no  power  to  bequeath  property  which  she  inherits  from  her  husband  or 
father,  or  property  in  which  she  has  only  a  Iknited  interest.^  Under  s.  46  of 
the  Indian  Succession  Act  which  has  been  extended  to  Hindus,  it  is  expressly 
declared  that  a  married  woman  may  dispose  by  will  of  any  property  which  she 
can  alienate  by  her  own  act  during  her  life.*  By  section  3  of  the  Hindu  Wills 
Act  it  is  now  provided  that  "  nothing  herein  contained  shall  authorize  a  testator 
to  bequeatb  property  which  he  could  not  have  alienated  inter  vivos"  and  s.  4 
of  the  Probate  and  Administration  Act  provides  that  "  nothing  herein  contained 
shall  vest  in  an  executor  or  administrator  any  property  of  a  deceased  person 
which  would  otherwise  have  passed  by  survivorship  to  some  other  person." 

According  to  the  law  in  Madras  the  right  of  a  son  in  the  womb  to  ancestral 
property  cannot  be  defeated  by  will.* 

The  general  result  of  the  cases,  so  far  as  the  property  which  may  be  devised 
is  concerned,  seems  to  be  that  except  where,  in  the  case  of  an  undivided  family, 
the  law  of  devise  conflicts  with  the  law  of  survivorship,  in  which  case  the  former 
gives  way,  the  right  of  testamentary  disposition  among  Hindus  is  co- extensive 
with  the  right  of  alienation,  or,  as  Mr.  Mayne*  puts  it,  "  whatever  property 
is  so  completely  under  the  control  of  the  testator  that  he  may  g^ve  it  away  during 
his  lifetime,  he  may  also  devise  by  will."  This  result  is  recognized  by  the 
Legislature  in  the  Hindu  Wills  and  the  Probate  and  Administration  Acts.^ 

I  now  pass  on  to  a  consideration  of  the  limits  which  have  been  placed  upon 
the  testamentary  power  of  Hindus. 

In  an  early  case  in  the  Supreme  Court  in  Bengal,  Colville,  C.  J.,  in  discussing 
the  validity  of  a  disposition  which  had  been  made  by  a  Hindu  testator  expressed 
his  opinion  that  in  determining  the  question  we  ought  to  consult  first  the  Hindu 
law,  ,but  that,  if  that  law  were  silent,  we  could  not  infer,  from  its  mere  silence, 
the  validity  of  a  testamentary  disposition,  because,  the  testamentary  power  being 
unknown  to  the  general  Hindu  law  and  founded  upon  local  custom  recognised 
and  sanctioned  by  judicial  decisions  was  not  to  be  taken  as  unlimited,  but  was 

'  Ibid.  Teencowri  Ohaiterjee  v.  Denonath  Banerjee,  3  W.  R.,  49  ;  Dhoolubh  Bhaee  v.  Jeeveey 
1  Borr.  75  ;  Umroot  r.  Kulyandas^  Ibid.  314. 

•  See  Hindu  Wills  Act,  XXI  of  1870,  s.  2   and  the  Probate  and  Administration   Act,  V  of 
1881,  8. 149.    As  to  the  right  of  a  female  to  deal  by  will  with  acoamulations  see  infra  p.  55. 

■  MiiMkahi  y.  Virappa,  I.  L.  B.,  8  Mad.,  89. 

'  '^indn  Law,  p.  380. 
See  Act  XXI.  of  1870,  s.  3  and  Act  V.  of  1881  s.  4.  In  the  Bill  introduced  in  1881 
intc  ae  Legislative  Council  and  to  which  reference  has  already  been  made,  the  extent  of  the 
ie«t  montary  power  among  Hindus  and  also  Buddhists  was  thus  declared  by  s.  2.  '^  Every 
Uii  1  and  Buddhist  may  bequeath  property  in  the  cases,  and  to  the  extent  in  and  to  which,  he 
ma^  transfer  the  same :  Provided  that  when  the  testator  is  a  member  of  an  undivided  family 
and  is  right  to  bequeath  conflicts  at  the  time  of  his  death  with  any  right  of  surviving 
mei  era  of  such  family  the  latter  right  shall  prevail. 
F 
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subject  to  be  controlled  by  the  policy  of  the  general  law  to  which  the  person  ex- 
ercising it,  or  the  property  over  which  it  was  exercised,  was  subject,  and  that  the 
testamentary  power  was  to  be  regulated  by  the  general   policy  of  the  law.^ 
In  the  case  before  the  Court  some  of  the  property  was  situate  at  Ohinsurah,  then 
a   Dutch  settlement,   where  the  testator  was  domiciled  at  the  time  of  his  death, 
and  accordingly  the  Court  applied  the  Roman  Dutch  law  as  to  all  the  property 
except  that  which  was  outside  the  settlement,  and  as  to  that  the  English  law  was 
resorted  to.     "  If  any  law  "  it  was  said  "  foreign  to  Hindus,  was  to  be  invoked  in 
this  case,  that  law,  as  to  all  the  properties  of  the  testator,  the  disposition  of  which 
was  to  be  governed  by  the  law  of  his  domicile,  was  the  Roman  Dutch  law  which 
was  shown  to  have  been  introduced  by  the  Dutch  in  the  exercise  of  their  sove- 
reign power  into  Chinsurah  (much  as  the  law  of  England  was  introduced  into 
Calcutta),  and  that  the  law  of  England  could  be  invoked  as  to  so  much  only  of  his 
immoveable  property  as  was  situate  beyond  the  limits  of  the  Dutch  territories." 

The  view  which  was  put  forward  in  the  case  of  Lttckunchunder  Seal  v. 
Koroanamoney  Dossed  that  the  testamentary  power  among  Hindus  was  to  be 
regulated  by  the  general  policy  of  the  law  was  followed  by  the  Supreme  Court 
in  the  case  of  Sonatun  Bysack  v.  Juggutsoondree  Dossee.^  On  appeal,  however,  the 
Judicial  Committee  of  the  Privy  Council  observed  that  the  proper  principle  to 
be  followed  with  reference  to  the  testamentary  power  of  disposition  by  Hiudns 
was,  that  the  extent  of  that  power  must  be  regulated  by  the  Hindu  law.* 

In  the  case  of  Goberdhun  Bysack  v.  Shamchand  Bysack^  the  principles  laid 
down  in  case  of  Luckunchunder  Seal  v.  Koroonamoney  Dosses^  were  discussed  at  con- 
siderable length  by  Sir  Barnes  Peacock.  He  said,  "  In  Luckunchunder  Seal  t. 
Koroonamoney  Dossee^  1  Boulnois,  211,  the  Court  seem,  to  treat  the  power  of  mak- 
ing a  will  as  unknown  to  the  general  Hindu  law  and  to  be  founded  on  local 
custom,  sanctioned  by  judicial  decisions,  and  therefore  was  not  to  be  taken  as 
unbounded,  but  subject  to  be  controlled  by  the  policy  of  the  general  law  to  which 
the  person  exercising  it,  or  the  property  over  which  it  was  exercised,  was  sub- 
ject. They,  therefore,  thought  it  necessary  to  invoke  some  foreign  law,  and  as 
to  the  property  situated  in  Chinsurah,  at  which  place  the  testator  had  died  domi- 
ciled whilst  it  was  a  Dutch  settlement,  they  invoked  the  Dutch  law  as  to  all 
property  except  the  immoveable  situate  beyond  the  bounds  of  the  Dutch  ter- 
ritories, and  as  to  that  property  they  invoked  the  English  law.  As  to  the  former 
property   they   held   that  the  disposition,  though  bad  according  to  English  'w, 

'  Luckunchunder  Seal  v.  Koroonamoney  Dosseey  1  Bonl.,  210. 
»  1  Boulnois,  210. 
«  1  M.,  I.  A.,  18, 

•  Sonatun  Bysack  v.  Juggutsoondree  Dossee,  8  M.,  I.  A.,  p.  85,  per  Turner,  L.  J, 

•  Bourko'a  Report,  p.  282,  note. 

•  1  Bonl.,  210. 
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becavfie  tending  to  alter  in   perpetuity   the   rules   of  succession,   was   upon   the " 
evidenc5e  to  be  deemed  valid  according  to   the  Roman  Dutch    law.     As  to  the 
lands  situate  beyond  the  limits  of  the  Dntch   territories,    they   say :  *  It   seems 
to   us  therefore  that  the   testator's  intention   was  to  limit  the  succession    of 
his  property   as   above  described,  and   that  that   intention  was  one  which   ac- 
cording to  the  rules  of  English  law  must  fail ;  whilst  according  to   the  Roman 
Dutch  law  as  proved  by  the  Dutch  Jurisconsults   it  ought  to  prevail.     We  have 
not  been  referred  to  any  rule   or  authority  of  Hindu   law  which  affects  the 
question  nor  have  we  ourselves   been   able  to  find  any.     We  are  therefore  of 
necessity  driven  to   some  foreign  law.'     Notwithstanding  the  very  high  respect 
which  we  entertain  for  the  opinion  of  the  learned  Judges  who  decided   that  case, 
we  find  ourselves  unable  to  act  upon  that  decision.     It  appears  to  us  that  the 
validity  of  the  will  must  be  determined  according  to  Hindu  law,  and  according  to 
Hindu  law  alone.     If  that  law  contains  no  rule  against  perpetuities  we  must  hold 
that  a  devise  is  not  by  that  law  invalid  upon  the   ground  that  it  tends  to  create 
a  perpetuity.     Then  why  are  we  to  resort  to  some  foreign  law  which  disallows 
perpetuities  ?     There  is  no  rule  of  Hindu  law  which  invalidates   a  conveyance 
or  a  gift  inter  vivos  upon  the   ground   of   its    creating    a    perpetuity.      Then 
why  are  to  seek  for  some  foreign  law  to  render  void   a   bequest  contained   in  a 
will  of   a   Hindu   and  which  is  valid  according  to  Hindu  law.     Imagine  what  a 
system  of  law  we  should  have  to  administer  if  we  were  told  it  was  Hindu  law 
modified   by   the   policy   and   principles  of   English   law.     If   it  is  contrary  to 
policy  to  allow  the  Hindu  law  to  prevail  to  its  full  extent  let  that  be  modified  by 
the  L^slature   and    not  by  the  Judges.         *         *         *         *         It  is   said 
that  the   testamentary  power  of   a   Hindu  is  unknown  to  the  Hindu  law  and  is 
founded  upon  local  custom  recognised  and  sanctioned  by  judicial  decisions.     But 
these  decisions  are  based  upon  the  assumption  that  the  power  is  given  by  Hindu 
law,  and  although  the  power  is  limited   to  those   places   in  which   a  particular 
school  of  Hindu  law  prevails,  and  is  modified  according  to  the  doctrines,  it  is  still 
the  Hindu  law  which  we  have  to  administer  in  the  same  way  the  Courts  adminis- 
ter the  Common  law  where  they  hold  that  lands   in   Kent  descend  according  to 
custom   of   gavelkind.     If  we  are  to  read  and  give  effect  to  the  wills  of  Hindus, 
according  to  the  light  andpolicy  of  the  English  law,  the  intentions  of  nearly  every 
testator  will  be  frustrated.     The  Judicial  Committee  appears  to  have  determined 
the  question  of  perpetuity.     That  question  was  raised  in  a  suit  brought  by  Juggut- 
Boondree.     Sir  J.   Colville   in  his  judgement   in  that  case   gave   effect  to  the 
rule  against  perpetuities,   but  the   Privy   Council   did   not  expressly  refer  to 
the  question,   but  reversing   the  decree,  commenced  by  stating  that  *  it  is  not 
improper  to  observe,  with  reference  to  the  testamentary  power  of  disposition  of 
Hindus,  that  the  extent  of  this  power  must  be  regulated  by  Hindu  law.'  " 

It  being  authoritatively  laid  down  that  the  extent  of  the  testamentary  power 
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among  Hindus  must  bo  regulated  by  the  Hindu  law  or  by  principles  to  he 
deduced  from  that  law,  it  follows  that  the  law  of  wills  among  Hindus  is  virtually 
an  application  of  the  Hindu  Law  of  succession  to  testamentary  dispositions. 

In  Soorjeemony  Dossee  v.  DinohritidTwo  Mullick^  the  Privy  Council  held  that 
a  Hindu  might  bequeath  property  by  way  of  remainder  or  by  way  of  executory 
bequest  upon  an  event  which  was  to  happen  at  the  close  of  a  life  in  being.  It 
is  now  further  settled  that  he  may  devise  any  estate,  so  long  as  no  one  limitation, 
either  as  regards  the  person  who  is  to  take  or  the  estate  that  is  to  be  taken, 
violates  any  of  the  fundamental  principles  of  the  Hindu  Law. 

Upon  this  branch  of  the  subject,  the  most  important  cases  is  that  of  Tagore  v. 
Tagore.^  There  the  testator  died  in  1868,  leaving  an  only  son  and  having  made  a 
will  in  the  English  language,  dated  the  18th  October  1862.  By  his  will,  aft€P 
reciting  that  he  had  already  made  sufficient  provision  for  his  son  and  that  he 
should  take  nothing  by  the  will,  he  devised  all  his  property,  real  and  personal,  to 
trustees,  their  heirs,  executoi*8,  administrators,  representatives  and  assigns,  as  to 
the  personal  property  upon  trust,  after  paying  the  funeral  expenses,  debts  and 
legacies,  to  sell  and  invest  the  proceeds,  and  out  of  the  annual  income  to  pay  the 
annuities  given  by  the  will  and  also  any  of  the  legacies  so  far  as  it  would, suffice, 
and  after  payment  of  the  annuities  and  legacies  to  pay  the  surplus  unexpended 
unto  the  person  or  persons  for  the  time  being  entitled  to  the  beneficial  enjoyment 
of  the  real  property,  and  after  all  the  annuities  and  legacies  should  have  fallen  in 
and  been  satisfied,  in  trust  absolutely  for  the  person  or  persons  entitled  to  the 
beneficial  or  absolute  enjoyment  of  the  real  estate,  and,  as  to  the  real  property, 
upon  trust,  until  all  debts  and  legacies  had  been  paid  and  annuities  fallen  in  and  been 
fully  satisfied,  out  of  the  issues  and  profits  to  pay  such,  if  any,  of  the  legades  and 
of  the  annuities  as  the  personal  estate  or  income  derived  therefore  should  be  in- 
adequate to  defray,  and  to  pay  the  residue  of  the  rents,  issues  and  profits  unexpended 
to  the  person  or  persons  for  the  time  being  to  whom  the  real  estate  is  devised  for 
the  absolute  use  of  such  person  or  persons  respectively.  The  testator  then  directed 
the  trustees  to  hold  the  real  estate  generally  for  the  use  and  benefit  of  such 
last  mentioned  person  of  persons  for  the  time  being,  so  far  as  was  consistent  with 
the  trusts  and  provisions  of  the  will,  and  further  directed  that  out  of  the  net 
annual  income  the  person  entitled  to  the  beneficial  enjoyment  of  the  real  pro- 
perty or  of  the  income  or  surplus  income  thereof,  should  receive  Rs.  2,500  a  month, 
and  that  the  various  legacies  or  annuities  should  be  paid  gradually,  and,  as  f '  id 
possible  by,  the  trustees,  out  of  the  balance  after  the  last  mentioned  paynien*  id 
so  soon  as  all  the  legacies  and  annuities  should  have  fallen  in  or  been  paid  m 
in  trust  forthwith  to  convey  the  real  estate  unto,  and  to  the  use  of  the  }.  ?n 
entitled  to  the  beneficial  interest  therein,  subject  to  the  limitations,  provL  ns 
^  directions  thereafter  contained  concerning    "  the   real   estate,    so  far  a     do 

•  6  M.,  I.  A.,  83.  •  4  B.  L.  B.,  O.  C,  103  ;  on  appeal  9  B.  L.  ''       '7. 
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then  condition  of  circumstances  would  permit,  and  so  far  as  such  limitations 
or  directions  conld  be  introduced  into  any  deed  of  conveyance  or  settlement 
withont  infringing  upon,  or  violating  any  rule  against  perpetuities  whicli  miglit 
then  be  in  force  and  apply  to  tbe  real  estate  or  the  conveyance  or  settlement 
of  it,  as  last  aforesaid,  if  any  such  law  there  be.*' 

The  limitations  referred  to  were,  "  subject  always  to  the  devise  to  the 
trustees,"  as  follows : 

1*     To  the  defendant  Jotendra  Mohun  Tagore  for  life. 

2.  To  his  eldest  son,  born  during  the  testator's  lifetime  for  life. 

3.  In  strict  settlement  upon  the  first  and  other  sons  of  such  eldest  son  sue- 

m 

cessively  in  tail  male. 

4.  Similar  limitations  for  life  and  in  tail  male  upon  the  other  sons  of  Joten- 
dra Mohan  Tagore,  bom  in  the  testator's  lifetime  and  their  sons  successively. 

5.  Limitations  in  tail  male  upon  the  sons  of  Jotendra  Mohan  Tagore,  bom 
after  the  testator's  death. 

6.  After  the  failure  or  determination  of  the  uses  and  estates  hereinbefore 
limited  to  (the  defendant)  Surendra  Mohan  Tagore  for  life. 

7.  Like  limitations  for  the  sons  of  Surendra  Mohan  Tagore,  and  their  sons 
as  for  the  sons  of  Jotendra  Mohan  Tagore. 

8.  Like  limitations  in  favour  of  the  sons  of  Lalit  Mohan  Tagore  who  was 
deceased  at  the  date  of  the  will,  and  their  sons  in  tail  male  as  for  the  sons  of 
Jotendra  Mohan  Tagore. 

The  will  expressly  and  exclusively  adopted  primogeniture  in  the  male  lino 
through  males,  preferring  the  eldest  son  and  excluding  women  and  their  descendants 
and  all  right  of  provision  or  maintenance  of  either  man  or  woman. 

Jotendra  Mohan  Tagore  had  no  son  bom  during  the  lifetime  of  the  testator. 
Surenjira  Mohsji  had  a  son  bom  in  the  lifetime  of  the  testator  and  alive  at  the 
time  of  his  death.  Lalit  Mohan  predeceased  the  testator,  but  left  a  grandson  by  a 
Bon  deceased  during  the  testator's  lifetime.  No  provision  was  made  by  the  will 
for  the  testator's  son,  but  provision  had  been  previously  made  for  him  at  the 
time  of  his  marriage  by  a  gift  of  a  property  yielding  Rs.  7000  a  year.  The 
reason  for  the  exclusion  of  the  son  from  any  benefit  under  the  will  was  that 
he  had  become  a  Christian  in  1851.^ 

The  son  brought  a  suit  to  have  the  will  set  aside,  except  as  regarded  the  pay- 
in  of  debts,  legacies  and  annuities  directed  by  the  deceased.  It  was  contend- 
ed Q)  that  the  will  was  void  as  to  ancestral  estate,  (2)  that  at  all  events  the 
pi  rtiff  was  entitled  to  reasonable  maintenance  having  regard  to  the  amount 
ai  value  of  the  property  of  the  testator ;  (3)  that  the  devise  of  a  life  estate  to 
Jc    -idra  Mohan  Tagore  and  all  the   subsequent  devises  were  void,  because  a 

Fnder  Aot  XXI  of  1850,  the  change  of  religion  did  not  affect  his  right  of  inheritance  or 
of      it. 
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Hindu  has  no  power  to  deviRe  an  estate  to  trustees  for  the  use  of  another 
person  ;  (4)  that  such  devises  were  void  because  a  Hindu  cannot  by  will  create 
a  qualified  or  particular  estate,  but  must  if  he  devise  at  all,  devise  what  was 
expressed  as  his  "  whole  bundle  of  rights  ;"  (5)  that  the  estates  subsequent  to 
the  life-estate  to  Jotendra  Mohan  were  void  for  uncertainty,  or  because  they 
infringed  the  rule  of  law  against  perpetuities. 

As  to  the  first  point,  it  was  decided  both  by  the  Courts  in  India  and  by 
the  Privy  Council  that  in  Bengal  the  legal  power  of  transfer  was  the  same  as  to 
all  property  whether  ancestral  or  acquired.^  The  second  poiiit  was  also  decided 
against  the  plaintiff.*  The  Courts  in  India  were  of  opinion  that  in  Bengal  a 
man  might  dispose  of  all  his  property  to  the  complete  disherison  of  the  heir. 
Without  determining  the  broader  question  as  to  whether  there  was  a  moral  or 
legal  obligation  on  the  part  of  a  father  to  provide  a  reasonable  maintenance 
for  his  son,  the  Privy  Council  considered  it  was  sufficient  to  hold  that  the 
marriage  gift  previously  made  by  the  testator  was  a  reasonable  provision  for  the 
plaintiff's  maintenance.* 

With  reference  to  the  third  point  the  case  of  Kumara  Adma  Krishna  Deh  v. 
Kumara  Kumara  Krishna  Deh^  was  cited  as  an  authc«dty  for  the  position  that  a 
Hindu  could  not  devise  to  trustees.  In  that  case,  Peacock,  C.  J.  had  said  :  "  I  am 
not  aware  of  any  rule  of  the  Hindu  law  by  which  grants  inter  vivos  or  gifts  by  will 
in  perpetuity  are  expressly  prohibited,  but  it  appears  to  me  that  they  are  quite 
contrary  to  the  whole  scope  and  intention  of  the  Hindu  law,  and  that  there  are 
no  means  according  to  that  law  by  which  such  gifts  or  grants  can  be  effected. 
The  Hindu  Law  so  far  as  I  am  acquainted  with  it  makes  no  provision  for  trustp,** 
and  in  a  subsequent  part  of  the  same  case,  he  said  :  '^  It  appears  to  me  that 
putting  out  of  the  question  the  case  of  religious  endowments,  the  consideration  of 
which  is  wholly  unnecssary  in  the  present  case,  a  devise  by  a  Hindu  upon  trusts 
which  would  be  void  as  a  condition  is  void  in  the  shape  of  a  trust."  In  Tagore  v. 
Tagore,  Peacock,  C.  J.,  explained  that  all  he  laid  down,  in  the  case  to  which  I  have 
referred,  was  that  a  devise  for  a  purpose  which  would  be  void  as  a  condition  would 
be  void  in  the  shape  of  a  trust,  adding  that  in  his  opinion  a  Hindu  could  not 
by  the  intervention  of  trustees  create  any  beneficial  interest  which  be  could  not 
create  without  the  intervention  of  trustees.^  He  accordingly  held,  as  the  original 
Court  had  held,  that  the  devises  were  not  void  merely  upon  the  ground  that  the 
estates  were  devised  upon  trust.*    The  Judicial  Committee  placed  the  ques"^      w 

»  4  B.  L.  R.,  159,  9  B.  L.  E.,  396. 

•  4  B.  L.  H.,  160,  9  B.  L.  R.,  413. 
■  9  B.  L.  R.,  413. 

•  2  B.  L.  R.,  O.  C,  86. 

»  4  B.  L.  R.,  (O.  C),  162, 

•  See  Kriithnaramani  Daai  v.  Ananda  Krishna  BosBf  4  B.  L.  B.,  (O.  C),  231 ;  Kumara        m 
Dch  V.  Kumara  Kurmara  Krishna  Del,  2  B.  L.  R.,  (O.  C),  11. 
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to  the  admissibility  of  tinists  in  the  case  of  the  estates  of  Hindus  beyond  a  doubt, 
and  pointed  out  that  the  distinction  between  the  terms  "  legal"  and  "  equitable," 
as  applied  to  estates,  represents  only  the  accident  of  falling  under  diverse  jurisdic- 
tions and  not  the  essential  characteristic  of  a  possession  in  one  person  for  the  con- 
venience and  benefit  of  another.^  "  The  anomalous  law"  they  said  "  which  has 
grown  up  in  England  of  a  legal  estate  which  is  paramount  in  one  set  of  Courts 
and  an  equitable  ownership  which  is  paramount  in  Courts  of  Equity  does  not 
exist  in  and  ought  not  to  be  introduced  into  Hindu  Law.  But  it  is  obvious  that 
property,  whether  moveable  or  immoveable,  must  for  many  purposes  be  vested 
more  or  less  absolutely  in  some  person  or  persons  for  the  benefit  of  other  persons, 
and  trusts  of  various  kinds  have  been  recognised  and  acted  upon  in  India  in 
many  cases."* 

The  fourth  point,  that  the  devise  of  the  life  estate  to  Jotendra  Mohan  Tagore 
was  void  because  the  Hindu  law  recognises  only  one  entire  estate  in  land  and 
does  not  allow  of  that  estate  being  cut  up  into  smaller  and  distinct  ^interests  in 
the  way  of  life  estates,  reversions  and  remainders  and  so  forth,  was  decided  by 
ail  the  Courts,  including  the  Privy  Council,  against  the  plaintiff.  The  Judicial 
Committee  said :  "In  the  absence  of  any  authority  for  so  extraordinary  a 
limitation  of  the  right  of  property  as  would  forbid  a  present  parting  with  the 
exclusive  possession  and  enjoyment  for  a  time,  their  Lordship  entertain  no 
doubt  that  possession  and  enjoyment  may  be  so  dealt  with,  and  that  there  is  no 
objection  to  a  similar  interest  being  given  by  will." 

The  fifth  point,  so  far  as  the  subsequent  estates  were  concerned,  was  decided 
in  favour  of  the  plaintiff. 

The  contention  that  the  devise  to  Jotendra  Mohan  Tagore  was  bad  for 
nnoertainty  was  negatived,  the  Courts  holding*  that  the  will  should  be  read, 
alike  accoitling  to  its  words  and  substance,  as  giving  a  life  interest  subject  to 
a  charge  for  payment  of  legacies  and  annuities  whereby  the  rents  over  and 
above  Rs.  2,500  per  month  and  the  expense  of  maintenance  were  to  be  applied 
in  aid  of  another  fund  until  the  legacies  were  paid,  and  that  the  devise  to. him 
was  dependent  upon  the  contingency  whether  he  should  or  should  not  be  living 
when  the  legacies  and  annuities  should  be  completely  discharged.  The  sub- 
sequent estates  were  held  to  be  void,  not  because  they  infringed  the  law  of 
perpetuities,  which,  as  pointed  out  by  Peacock,  C.  J.,  was  no  part  of  the  Hindu 
la^v  and  was  therefore  inapplicable  to  the  will  in  question,  but  because  they  were 
coi  -ary  to  the  principles  of  Hiadu  law,  with  reference  to  which  alone  the 
exi     it   of  the   testamentary  dispositions  of  Hindus  must  be  regulated.*     It  was 

J  B.  L.  R.,  402. 

f  B.  L.  R.,  401. 

r  B  L.  R.,  O.  C,  171,  9  B.  L.  R.,  406. 
^  B.  L.  R.,  167,  168,  169.     See  Bhu,bon  Moyee  Debia  r.  Ram  Krishore  AcharJ  Chowdry^  10 
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held  that  the  testator  had  attempted  to  create  a  novel  line  of  inheritance — an 
estate  in  tail  male  in  each  series  of  limitations,  which  was  wholly  unauthorized 
by  the  Hindu  law.  "  Inheritance"  said  Willes,  J.,  quoting  Domat,  **  is  a  rule  laid 
down  (or,  in  case  of  custom,  recognised)  by  the  State,  not  merely  for  the  benefit 
of  individuals  but  for  reasons  of  public  property.  ^  It  follows  directly  from  this 
that  a  private  individual,  who  attempts  by  gift  or  will  to  make  property 
inheritable  otherwise  than  the  law  directs,  is  assuming  to  legislate,  and  that  the 
gift  must  fail  and  the  inheritance  take  place  as  the  law  directs."*  Further  <m 
Willes,  J.  thus  enunciated  the  conclusion  at  which  he  had  arrived :  "  It  follows 
that  estates  of  inheritance  created  by  gift  or  will  so  far  a«  they  are  inoonsisteiit 
with  the  general  rules  of  inheritance  are  void  as  such,  and  that  by  Hindu  law 
no  person  can  succeed  thereunder  as  heir  to  estates  described  in  the  terms  which 
in  English  law  would  designate  estates  tail."^ 

A  contention  was  raised  that,  if  the  devisees  could  not  take  as  heirs  in  t«l  or 
heirs  of  inheritance  not  recognised  by  law,  they  were  sufficiently  designated  to 
take  successively  by  way  of  gift  that  which  the  will  incorrectly  assumed  to  give 
them  as  heirs,  so  that  they  might  be  regarded  as  a  succession  of  donees  for 
life.  Now  in  Bengal,  we  have  seen  that  the  legal  power  of  transfer  is  the  same  in 
respect  of  all  property  whether  ancestral  or  acquired,  and  a  gift  of  such  property 
can  only  take  effect  if  the  donee  is  in  existence  and  capable  of  taking  from  the  donor. 
"  The  donee's  right,"  according  to  the  Dayabhaga,  "  to  the  thing  arises  from 
the  act  of  the  giver,  namely,  from  his  relinquishment  in  favour  of  the  donee  who 
is  a  sentient  person.*  Applying  that  principle  to  the  case  of  testamentary  dis- 
positions, the  Privy  Council  held  that  a  person  capable  of  taking  under  a  will 
must  be  such  a  person  as  could  take  a  gift  inter  vivos,  and  therefore  must  neither 
in  fact  or  in  contemplation  of  law,  be  in  existence  at  the  death  of  the  testator. 
A  person  according  to  the  general  rule  of  jurisprudence  is  said  to  be  in  existence 
in  contemplation  of  law  if  he  is  in  embryo.  But  the  Hindu  Law  recognises  an 
adopted  child  whether  he  is  adopted  in  the  lifetime  of  his  father  or  after  his  death 
under  a  power  given  before  his  death,  as  actually  begotten  by  the  father,  and 
accordingly  under  Hindu  law  such  child  must  be  taken  to  be  in  existence  in 
contemplation  of  law.  Jotendra  Mohun  Tagore  at  the  death  of  the  testator 
had  no  children.  If  he  should  subsequently  have  had  children  either  natural 
or  adopted,  these  could  not,  if  we  apply  this  principle,  have  taken,  because 
they  were  not  in  existence  either  in  fact  or  contemplation  of  law  at  th'  "  le 
of  testator's  death. 

Mooro's,  I.  A.,  308  j  Sonatv/n  Bysack  y,  Juggut  Soonderee  Dossee,  8  Moore's  I.  A,,  85  ;  Mv^       t. 
lluLlick,  1  Knapp,  P.  0.,  247,  per  Lord  Wynford. 

»  Domat,  2413. 

»  9  B.  L.  R.,  394. 

•  9  B.  L.  He,  396. 

♦  Dayabh.  Oh.  I,  V.  21. 
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The  other  two  series  of  estates  were  both  represented  by  persons  in  being 
but  these  estates  were  only  to  take  effect  "  upon  the  failure  or  determination  '* 
of  the  preTiouB  estates,  and  it  was  held  that  these  words  contemplated  the  fact 
of  those  estates  being  legal  and  valid,  and  that,  as  they  were  illegal  and  invalid, 
no  effect  could  be  given  to  the  directions  as  to  the  further  devolution  of  the 
property.*  The  limitations  over,  it  was  said,  were  in  the  scheme  of  the  will 
intended  to  follow  the  creation  of  the  prior  estates  of  inheritance  and  therefore 
most  be  taken  to  fall  with  them.'  The  result  was  that  the  estates  or  interests 
attempted  to  be  created,  subsequent  to  the  life  estate  of  Jotendra  Mohan  Tagore 
failed,  and  the  plaintiff,  therefore,  was  entitled  to  the  whole  estate  after  the  death 
of  the  tenant-for«life,  erubject  to  the  payment  of  legacies  and  annuities. 

The  case  of  Tcigore  v.  Tagore  is  of  great  importance  as  having  laid  down  a 
nnmber  of  well  defined  limits  to  the  testamentary  powers  of  a  Hindu,  in 
respect,  not  only  of  the  persons  who  may  take  under  a  device,  but  in  respect  of 
the  estates  which  may  be  created  by  will.  It  was  settled,  as  we  have  seen,  by  the 
decision  in  that  case,  that  in  order  to  take  under  a  will  a  person  must  be  in 
existence,  either  in  fact  or  in  contemplation  of  law,  at  the  time  of  the  testator's 
death.  It  was  also  settled  that  a  Hindu  cannot  by  gift  or  will  create  a  new 
estate  unknown  to  the  Hindu  law,  or  make  property  inheritable  otherwise  than 
that  law  directs.  The  question,  too,  as  to  the  validity  of  trusts  in  the  case  of 
Hindus  has  been  placed  beyond  a  doubt  by  the  same  decision.^ 

In  Bombay,  it  has  been  held  that  the  doctrine  laid  down  in  the  Tagore  case 
that  only  a  person  either  in  fact  or  in  contemplation  of  law  in  existence  at  the 
death  of  the  testator  can  take  under  his  will  is  a  general  principle  of  Hindu  law 
applicable  as  well  to  Hindus  governed  by  the  law  of  the  Mitakshara  as  those 
governed  by  the  Dayabhaga.* 

Although,  as  we  have  seen,  trusts  are  now  exprsssly  recognised  as  valid,  it 
must  always  be  borne  in  mind  that  what  cannot  be  done  by  a  gift  cannot  be  done 
by  the  intervention  of  a  trust.^  Thus,  where  there  was  a  family  arrangement 
made,  the  object  of  which  was  to  settle  the  family  property  in  trust  for  the 
maintenance  of  the  members  of  the  family,  bom  and  to  be  bom,  it  was  held 
to  he  ill^al.^ 

*  9  B.  L.  B.,  409. 
id.,  410. 

igor9  V.  Tagore,  9  B.  L.  B.,  377.     See  Kumara  Asima  Krishna  Dsh  7,    Kumara  Kumara 
Kri  „ut  Tkib,  7  B.  L.  B.,  pp  26,  27  ;  Sonaiun  By  sack  y,  Jiiggut  Hoonderee  DoMee,  8  Moore's  T.  A., 
^'t     ' ookmoyehandra  Das  v.  Monohari  Dasif  I.  L.  B.,  7  CaV.,  269,  270. 
'fffnguldag  Nathubhoy  v.  Ki-ishnahaiy  I.  L.  B.,  6  Bom.,  88. 

'afender  Dutt   v.  Sham  Chund  MitteTy   I.  L.   B.,   6   Cal.   106 ;  Krishnaramani   Daei  r. 
Ant        Krishna  Bosey  4  B.  L.  B.,  0.  C,  231. 

iajender  DuH  y.  Sham  Ghand  Mitter,  I.  L.  B,,  6  Cal.  106, 
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Tlie  question  whether  a  Hindu  can  by  will  create  a  perpetnity  was  diacaaaed 
in  the  case  of  Qoherdhun  BysacJc  v.  Sham  Ghtmd  Bysack^  to  which  I  have  already 
referred.     In  that  case   Peacock,   C.   J.,  stated  that  there  being   no  rule  of 
,   Hindu  law   against  perpetuities,  a  devise   could  not  by  that  law  be  held  to 
^t^^V'  be  invalid  on  the  ground  that   it  tends   to   create  a   perpetuity,   and  he  waa 
^Li  (styiU  supposed  to  have  laid  down  that  the  rule  of  English  law  against  perpetnitia 
"^?^!,^^jeaj.was  not  binding  in  case    of  a  Hindu  will.      In   a  subsequent  case^  he  ex- 
Lb'^  ^  />    plained  that  he  never  intended  to  lay  that  down  as  a  general  proposition. 
^      All  that  he  meant  to  say  was,  that  the  English   law  against  perpetuities  could 
not  be  engrafted  on  a  Hindu  will.     Whether  the  Hindu  law  warraoits  the  crea- 
tion of  a  perpetuity  either  by  will  or  deed  of  gift,   he   went   on  to   say,  must 
depend  upon  the   Hindu  law  alone,  and  not  upon  the  Hindu  law  supplemented 
by  English  law. 

The  question  as  to  perpetuities  was  raised  again  in  the  case  of  Krithnasra" 
mani  Bad  v.  Ananda  Krishna  Bose,^  and  there  it  was  held  that  gifts  by  will  in 
the  nature  of  perpetuities,  except  in  the  case  of  religious  endowments,  woe 
contrary  to  the  scope  and  intention  of  Hindu  law  and  were  wholly  void. 

Gifts  in  favour  of  idols  though  in  their  nature  perpetual,  are  not  invalid.* 
They  form  an  exception  to  the  general  rule  against  perpetuities  now  laid 
down  by  the  Courts.  It  being  assumed  to  be  a  principle  of  Hindu  law  that  a  gift 
can  be  made  to  an  idol  which  is  a  caput  mortuum  and  incapable  of  alienating,  that 
principle,  it  was  said,  cannot  be  broken  in  upon  by  ingrafting  upon  it  the  Englkl* 
law  of  perpetuities.^  The  Courts,  however,  will  not  allow  the  rule  against  perpe- 
tuities to  be  avoided,  by  dedications  or  gifts  to  idols  which  are  merely  colourable. 
Thus,  where  a  Hindu  by  will  devised  certain  property  consisting  of  a  family 
dwelling-house  and  land  to  trustees  forever,  for  the  residence,  maintenance  and 
performance  of  the  worship  of  certain  family  idols,  and  appointed  his  sons  and 
their  descendants  in  the  strict  male  line  to  be  shebaits  of  the  idols  forever,  making 
provision  for  their  residence  in  the  family  dwelling  house ;  and  the  will  also 
contained  a  clause  restraining  any  partition,  division  or  alienation  of  the  property 
so  dedicated  to  the  idols  ;  and  the  testator  appointed  the  trustees  executors  of 
his  will,  and  by  a  codicil  bequeathed  legacies  to  various  members  of  the  family, 
it  was  held  that  the  devise  of  the  property  was  void  and  inoperative,  as  being 

*  Bonrke's  Bep.  282,  note.     See  supra,  pp.  42,  4^.    ^  !f^^?[  OQ .  ff  •    "      "^  "  '    "     '  "  ''7^ 

•  Kuma/ra  Agima  Krishna  y.  Kvmara  Kumara  KrUhna,  2  B.  L.  B.,  (O.  C.)  p.  32. 
■  4  B.  L.  R  ,  O.  C,  231. 

*  Kumara  Asima  Krishna  Deh  v.  Kumara  Kumara  Krishna  Deh,  2  B.  L.  R.,  O.  ,  47, 
per  Markby,  J. ;  Krishnaramani  Dasi  v.  Ananda  Krsihna  Bose,  4  B.  L.  R.,  O.  C,  51  j 
Tagore  v.  Tagore,  9  B.  L.  B.,  377  ;  Bajender  Dutt  y.  Sham  Char^  Mitter  I.  L.  B.,  6  Cal., : 

•  Per  Markby,  J.,  in  Kumara  Asima  Krishna  Deh  y.  Kufnara  Kumara  Kriskna  ,  2 
B.  L.  B.,  O.  C,  p.  47. 
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a  settlement  in  perpetuity  on  the  male  descendants  of  the  testator  and  for  their 
nse,  and  not  a  real  dedication  for  the  worship  of  the  idol.^  In  a  more  recent 
case,  also,  tmsts  for  maintenance  and  certain  religious  trusts  were  held  to  be  void 
as  being  mere  perpetual  trusts  for  the  benefit  of  the  family  of  the  testator.*  Pro- 
perty, however,  may  be  validly  devised  subject  to  trusts  in  favour  of  idols.  Thus, 
where  a  Hindu  by  will  gave  all  his  moveable  and  immoveable  property  to  the 
family  idol,  and,  after  seating  that  he  had  four  sons,  he  directed  that  his  property 
shonld  never  be  divided  by  them,  their  sons  or  grandsons  in  succession,  but  that 
they  should  enjoy  "  the  surplus  proceeds  only,"  and  the  will,  after  appointing  one 
of  the  sons  manager  of  the  estate  to  attend  to  the  festivals  and  ceremonies 
of  the  idol,  and  maintain  the  family,  further  directed  that  whatever  might 
be  the  surplus,  after  deducting  the  whole  of  the  expenditure,  the  same  should  be 
added  to  the  corpus,  and  in  the  event  of  a  disagreement  between  the  sons  and 
family,  the  testator  directed  that,  after  the  expenses  attending  the  estate,  the 
idol,  and  maintenance  of  the  family,  whatever  nett  produce  and  surplus  there 
might  be,  should  be  divided  annually  in  the  certain  proportions  among  the 
members  of  the  family,  it  was  held  that  the  bequest  to  the  idol  was  not  an 
absolute  gift,  but  was  to  be  construed  as  a  gift  to  the  testator's  four  sons  and 
their  offspring  in  the  male  line  as  a  joint  family  (the  family  being  joint)  so  long 
a8  the  family  remained  joint,  and  that  the  four  sons  were  entitled  to  the  surplus 
of  the  property  after  providing  for  the  performance  of  the  ceremonies  and 
festivals  of  the  idol,  and  carrying  out  the  provisions  in  the  will  for  maintenance.^ 
So,  where  a  Hindu  lady  by  her  will  left  to  her  sons,  lands  belonging  to  her  to 
support  the  daily  worship  of  an  idol  and  defray  the  expenses  of  certain  other  reli- 
gious ceremonies,  with  a  provision  that,  in  the  event  of  there  being  a  surplus  after 
these  uses  had  been  satisfied  out  of  the  revenue  of  the  lands,  the  surplus  should 
be  applied  towards  the  support  of  the  family,  it  was  held  that  this  provision 
amoimted  to  a  bequest  of  the  surplus  to  the  members  of  the  joint  family  for 
their  own  use  and  benefit,  and  that  each  of  the  sons  of  the  testatrix  took  a  share 
in  the  property,  which,  after  satisfying  the  religions  and  ceremonial  trusts,  might 
it  was  said,  be  considerable,  and  could  not  be  presumed  to  be  valueless.* 

It  has  been  held  that  a  trust  for  the  accumulation  for  99  years  of  the 
surplus  income,  after  certain  yearly  payments,  of  the  testator's  estate  to  be  applied 
in  ^^-^  *3urchase  of  zemindaries  for  time  to  time,  there  being  no  disposition  of  the 
be:       lal  interest  in  the  zemindaries  so  to  be  purchased,  was  void  as  not  being 

wnotho  Dossee  y.  Badhika  Persaud  Dutt^  14  B.  L.  B.,  175.  See  Ananiha  T,  Chum 
v. ;       t  Muhu  Amhalagaren^  I.  L.  B.,  4  Mad.  200. 

'^kundranume^  Dossi  ▼.  McUilal  Mullick,  5  G.  L.  R.,  496. 

lowUun  Byaack  y.  Juggut  Soonderee  Posse,  8  M.,  I.  A.  66. 

Ishutosh  Duit  ▼.  Doorga  Chum  Chatter jee,  I.  L.  B.,  5  Cal.,  438,  (S.  C.)  L.  R.  6  1.  A., 
18:     '\  C.)  6  0.  L.  B.,  296.    Sec  Ram  Coomat  Paul  v.  Jogendra  Nath  Paul,  I.  L.  B.,  4,  Cal.  66. 
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sanctioned  by  Hindu  law.&  It  WBs  argaed  that  snoh  a  trust  was  nowhem  express- 
ly proliibited  by  the  Hindu  law  and  therefore  it  might  be  taken  as  Talid.  In 
dealing  with  this  argument  Markby,  J.,  said  that  in  his  opinion  such  a  gift  of 
property,  whether  made  by  deed  or  will,  would  be  equally  foreign  to  the 
general  habits,  ideas  and  usages  of  Hindus,  and  in  excess  of  the  rights  of  pro- 
perty as  recognised  generally  in  India,  and  accordingly  he  held  it  to  be  Yoid« 
In  the  lower  Court,  Norman,  J.  had  taken  the  same  view.  He  said,  ^A 
testator  cannot  in  giving  his  property  by  will  impose  conditions  in  contravention 
of  the  objects  for  which  property  exists,  or  contrary  to  the  policy  of  the  law. 
For  instance,  suppose  an  estate  were  given  to  a  man  on  condition  that  it  should 
be  allowed  to  relapse  into  jungle,  or  never  be  cultivated,  no  one  could  doubt 
that  such*a  condition  would  be  void."*  Again,  where  there  was  a  trust  for  the 
accumulation  of  a  fund  until  it  should  amount  to  Bs.  300,000,  which  was  then  to 
be  divided  and  a  fresh  accumulation  started,  it  was  held  to  be  wholly  bad  as  being 
in  fact  part  and  parcel  of  the  creation  of  a  perpetuity,  for,  notwithstanding  the 
division  from  time  to  time,  the  trust  itself  was  in  truth  perpetual.^ 

If  there  is  a  good  gift  of  an  estate  \}VLt  there  is  also  a  prohibition  against 
alienation  or  against  partition  by  those  entitled  to  divide  or  there  is  an  invalid 
nestriction,  the  prohibition  or  restriction  will  be  void.*  Thus  where  a  Hindu  by 
his  will  gave  all  his  immoveable  property  to  his  sons  but  postponed  their  enjoy- 
ment  of  it  by  a  clause  that  they  should  not  make  any  division  for  20  years,  it 
was  held  that  the  restriction  was  void  as  being  a  condition  repugnant  to  the  gift, 
and  that  the  sons  were  entitled  to  partition  at  once.^  A  direction,  however, 
that  until  the  youngest  son  should  attain  majority,  none  of  the  sons  should  have 
a  right  to  partition  has  been  held  to  be  valid.*  Where  there  was  a  gift  over  an 
the  whole  of  the  male  issue  of  the  son  of  the  testator  dying  without  issue  under 
the  age  of  21,  the  gift  was  held  to  be  invalid  on  the  ground  that  by  Hindu 
law  an  estate  cannot  remain  in  suspense  or  abeyance  and  without  an  owner.^ 

*  Kumara  ABima  KrishTui  Deb  ▼.  Kumara  Kumara  Krishna  Deb,  2.  B.  L.  B.,  O.  C,  11. 
«  2  B.  L.  E.,  (O.  C.)  p.  24. 

*  Kriahnaramani  Dati  v,  Ananda  Krishna  Bose,  4  B.  L.  B.,  O.  0.,  281,  p.  294. 

^  See  Tagore  y.  Tagore,  9  B.  L.  B.,  p.  404;  Krishnaramani  Dasi  y.  Ananda  Krishna  Bm^ 
4  B.  L.  B ,  0.  C,  231 ;  Kwnara  Asima  Krishna  Deb  y.  Kumara  Kumara  Krishna  Debt  2  B.  L. 
B.,  O.  C,  26,27;  Shookmoy  Ohundra  Dost,  Monohari  Dasi,  I.  L.  B.,  7  Cal.,  p.  279,  per 
Field,  J.,  affirmed  I.  L.  B.,  11  Cal.,  684.  See  Baikishori  Dasi  y.  Debendronath  Sircar,  ^  B., 
15  Cal.  409,  P.  C.     See  also  Indian  Saocession  Act,  Part  XYII,  sa.  125—127. 

*  Mokoondo  Lall  Shaw  y.  Oonesh  Chunder  Shaw,  I.  L.  B.,  1  Cal.,  104 ;  Ramalinga  .  ««■ 
pure  y.  Virupiikshi  Khanapure,  I.  L.  B.,  7  Bom.,  538  ;  Ro^'ender  DiUt  y.  Shamehand  MitUi,  .  l- 
B.,  6  Cal.,  106  ;  Anantha  Tirtha  Chariaa-  y.  Nagamutha,  I.  L.  B.,  4  Mad.,  200.  See  .^'^^  ^ 
Dtttt  V.  Doorga  Chum  Chattetyee,  L.  B.,  6  I.  A.,  182,  (S.  C),  I.  L.  B.,  5  Cal.,  488. 

*  Baikishori  Dasi  y.  Debendronath  Sircar,  I.  L.  B.,  15  Cal.,  409,  (P.  C.) 
^  Bramamayi  y.  Ja^es  Chandra  Dutt,  8  B.  L.  B.,  400,  p.  407. 


The  law  in  England  relating  to  gifts  to  saperstitious  naes  does  not  apply 
to  the  case  of  Hindu  religious  endowments.^ 

In  the  case  of  Sonatun  Bysack  v.  Jttggutaoondree  Dosseef  it  was  held 
that  a  Hindu  oould  not  by  his  will  interfere  with  his  widow*s  right  of  mainte- 
nanoe. 

A  condition  imposed  upon  a  bequest  that  ila  subject  matter  should  devolve 
on  male  descendants  only  is  invalid,  as  being  a  condition  making  property 
inheritable  otherwise  than  in  acoordance  with  the  law.^  tn  the  case  of  Tagore 
▼.  TagoTf^  it  was  said  that  a  private  individual  who  attempts  by  gift  or  will  to 
make  property  heritable  otherwise  than  the  law  dii-ects  is  assuming  to  legislate, 
and  the  attempted  disposition  must  fail  and  the  inheritance  take  place  as  the 
law  directs.  The  Judicial  Committee  in  the  same  case  went  on  to  illustrate 
their  meaning.  They  observed — '*  If  on  the  other  hand  the  gift  were  to  a  man 
and  his  heirs  to  be  selected  from  a  line  other  than  that  specified  by  law, 
expressly  excluding  the  legal  course  of  inheritance,  as  for  instance,  if  an  estate 
were  granted  to  a  man  and  his  eldest  nephew,  and  the  eldest  nephew  of 
ftuoh  eldest  nephew,  and  so  forth,  forever,  to  take  as  his  heirs  to  the  exclusion 
of  all  other  heirs,  and  without  any  of  the  persons  so  taking  having  the 
power  to  dispose  of  the  estate  during  his  lifetime,  insomuch  as  an  inheritance 
80  described  is  not  legal,  such  a  gift  cannot  take  effect,  except  in  favour  of 
such  persons  as  could  take  under  a  gift  to  the  extent  to  which  the  gift  is 
consistent  with  law.  The  first  taker  would,  in  this  case,  take  for  his  lifetime, 
because  the  giver  had  at  least  that  intention.  He  could  not  take  more,  because 
the  language  is  inconsistent  with  his  having  any  different  inheritance  from  that 
which  the  gift  attempts  to  confer,  and  that  estate  of  inheritance  which  it 
confers  is  void."^ 

A  condition  binding  the  legatee  not  to  alienate  the  estate  from  the  natural 
line  by  adoption^  is  inconsistent  with  Hindu  law  and  therefore  void.  So  a  Hindu 
cannot  by  will   limit  his  son's  general  right  to  adopt  an  heir.7    In  the  case 

*  Khuaalchand  ▼.  Kdhadevjaif  12  Bom.»  H.  G.  R.,  214.  See  Kohant  Burm  Bwroop  Dass  y. 
KhashM  Jha^  20  W.  B.,  471 ;  Bamtonoo  y.  Ramgopalf  1  Knapp.,  246  ;  Jttggutmohini  y.  Sokhee- 
m'm^y,  14  M.,  I.  A.,  289. 

«  8  Hoc.  I.  A.,  66. 

•  Kumar  Tardkemoar  Boy  y.  Kumar  Shoshi  Shikharestoart  L.  R.,  101.  A.,  61 ;  (8.  C).  I.  L. 
&•,  .%/  Csl.,  962  ;  Tagore  y.  Tagore,  9  B.  L  R.,  877.  See  Bhoobwn  Mohini  Debya  y.  Hurriah 
Ch     »-r  Chowdhry,  L.  R.,  6  1.  A.,  188 ;  Bam  Loll  Mookerjee  v.  fifecy.  of  Btate,  L.  R.,  8 1.  A.,  46. 

B.  L.  R.,  377. 

ee  VerhkaJba  Mahapaii  Surya  y.  Venkata  Mahapati  Oangadharaf  L.  R.,  13  I.  A.,  97,  (S.  C.) 
I.         .,  9  Had.,  499  5  Bamlinga  Khanapure  v,  Virupakshi  Khanapwrey  1.  L.  R.,  7  Bom.,  538. 

''enkata  Mahapati  8wrya  y.  Venkata  Mahapati  Qungadhara  L.  R.,  18  I,  A.,  97,  (S.  0.) 
1.         .,  9  Mad.,  499. 

)anee  Hurrosoondery  y.  Cowar  Kisto  NatUh  Boy^  Fait.  J93. 
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of  Bramomoyi  Dasi  v.  Jages  GKand/ra  Butt}  a  direction  postponing  the  enjoy- 
ment of  the  estate  beyond  the  majority  of  the  devisee  was  held  to  be  void 
on  the  ground  that  by  Hindn  law  an  estate  c«ald  not  remain  in  snfipense  or 
abeyance  and  without  an  owner.* 

In  the  case  of  Alanga/manjori  Behi  v.  Sonamoni  Behif  a  Hindu  who  died  in 
1873,  leaving  three  daughters,  made  a  will  in  1872,  which  provided  as  follows : 
"  Should  I  never  have  a  son,  in  that  case  my  daughters'  sons  when  they  come  to 
years  of  discretion  shall  receive  the  properties  in  equal  shares.  If  any  daughter 
be  childless  or  become  a  widow,  she  shall  receive  a  monthly  allowance  of  Bs.  10, 
as  long  as  she  lives  and  resides  in  the  ancestral  family  dwelling  house/*  It 
was  contended  that  the  bequest  to  the  daughters'  sons  was  invalid  according  to 
the  Tagore  case  as  being  a  bequest  to  unborn  persons.  On  the  other  hand,  it 
was  urged  that  the  law  as  laid  down  in  that  case  had  been  altered  by  the  Hindu 
Wills  Act,  and  that  under  that  Act*  the  bequest  was  valid.  The  latter  view  was 
taken  by  Wilson,  J.,  in  the  Original  Court.  The  case,  however  was  appealed, 
but  before  the  appeal  came  on  for  hearing  the  decision  of  Wilson,  J.  was  relied 
upon  in  another  case^  before  Ghurth,  C.  J.,  and  Pontifex,  J.  The  latter  learned 
Judge  discussed  the  decision  at  length  and  expressed  a  very  strong  opinion 
against  the  soundness  of  the  conclusion  arrived  at  by  Wilson,  J.  His  remarks, 
however,  were  purely  extra-judicial,  as  it  was  not  necessary  for  the  purposes  of 
the  case  before  him  to  come  to  any  decision  upon  the  point  raised.  When  the 
appeal  in  the  case  of  Ala7igamanjori  Behi  v.  Sonamcni  Behi^^  came  on  for  hear- 
ing the  opinion  expressed  by  Pontifex,  J.,  was  followed,  and  the  decision  of 
Wilson,  J.,  was  reversed,  on  the  ground  that  the  bequest  to  the  unborn  children 
of  the  testator's  daughters  was  an  attempt  "  to  create  in  property  an  interest " 
which  the  testator  could  not  have  created  before  the  passing  of  the  Hindu 
Wills  Act,  and  was  therefore,  under  the  last  proviso  to  s.  3  of  that  Act,  void. 
The  Hindu  Wills  Act,  after  setting  out  the  sections  applicable  to  Hindus, 
Jains,  Sikhs  and  Buddhists  within  certain  local  limits,  by  s.  3  provided  thai 
nothing  therein  contained  should  "  authorize  any  Hindu,  Jain,  Sikh  or  Bud- 
dhist to  create  any  interest  which  he  could  not  have  created  before  the  Ist  day 
of  September  1870  "  (the  day  on  which  the  Act  came  into  force).  The  Probate 
and   Administration  Act^  which  by  s.  1,  declared  that  Chapters  II  to  Xm,  in- 

*  8  B.  L.  B.,  400.    See  supra,  p.  62. 

*  As  to  direotiona  as  to  the  application  or  enjoyment  of  beqaeets,  see   IndiaL     ae* 
oession  Act,  Part  XVII,  which  is  made  applicable  to  Hindus  etc.  by  the  Hindn  Wills  A**^      2. 

•  8  C.  L.  B.,  121  S.  C,  I.  L.  B.,  8  Cal.,  157. 
^  S.  3,  last  proviso. 

»  Callrnauth  Naugh  Chowdhry  v.  Chunder  Nath  Naugh   Chotodhury^    lO  C.  L.    B       37 ; 

I.  L.  R.,  8  Cal.,  578. 

•  10  C.  L.  B.,  459  5  (S.  C),  I.  L.  B.,  8  Cal.  657. 
'  Act  V.  of  1881. 
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cliisire,  should  applj  in  the  case  of  every  Hindu,^  Mnhammedan,  Buddhist  and 
persons  exempted  under  s.  332  of  the  Indian  Succession  Act,  dying  before,  on  or 
after  the  Ist  day  of  April  1881,  subject  to  certain  provisos,  by  s.  149,  provided  that 
'*  nothing  herein  contained  shall  (a)  validate  any  testamentary  disposition  which 
would  othei'wise  have  been  invalid,  (h)  invalidate  any  such  disposition  which 
would  otherwise  have  been  valid,  or  (c)  deprive  any  person  of  any  right  of 
maintenance  to  which  he  would  otherwise  have  been  entitled." 

A  married  woman  cannot  legally  devise  any  property  which  she  inherits 
in  the  usual  course  through  her  husband  or  her  father,  for  in  such  property  she 
has  only  a  limited  interest,'  but  it  is  otherwise,  as  we  have  seen,  in  respect  of 
her  stridhan,  which  she  is  at  liberty  to  dispose  of  either  by  gift,  will  or  sale, 
except  in  the  case  of  immoveable  property  given  to  lier  by  her  husband.^ 

Under  Expl.  I.  to  s.  46  of  the  Indian  Succession  Act,  in  cases  where  by  the 
WiIIb  Act  it  applies,  a  Hindu  married  woman  will  still  be  incapable  of  making 
a  valid  testamentary  disposition  of  property  inherited  from  her  husband.  Ac- 
cording to  that  explanation  she  may  dispose  of  any  property  which  she  could 
alienate  by  her  own  act  during  her  life.^  In  Bhagdbutti  Daee  v.  Chowdhury 
Bhoianath  Thakoor^  it  was  decided  that  a  Hindu  widow  has  no  greater  power 
of  alienation  over  the  profits  than  she  has  over  the  corpus  of  her  husband's 
estate,  and  that  whatever  she  purchases  out  of  the  profits  is  an  increment 
to  the  corpus.  In  Hunahatl  Koerain  v.  Ishuri  Dut  Koet^  the  question  was 
ndsed  in  the  High  Court  whether  since  the  Hindu  Wills  Act,  which  made 
3.  46  of  the  Indian  Succession  Act  applicable  to  Hindus,  a  Hindu  widow  may 
not  dispose  by  will  of  accumulations  in  her  hands  at  her  death.  It  was  unneces- 
sary, however,  to  decide  the  question.  Ainslie,  J.,  thus  dealt  with  the  question. 
He  said,—"  By  the  Hindu  Wills  Act,  XXI  of  1870,  s.  2,  extending  s.  46  of  Act 
X  of  1865  to  Hindus,  and  by  s.  3  of  the  former  Act,  every  person  may  dispose 
by  will  of  that  which  he  or  she  may  alienate  inter  vivos,  and  this  would  seem 
to  involve  this  consequence  that  a  Hindu  widow  may  keep  property  acquired 
from  accumulations  in  her  own  hand  up  to  her  death  and  then  sever  it  from 
the  estate  of  her  husband,  so  that,  although  it  will  not  pass  as  stridhan  under 

^  The  term  "  Hindu  "  in  b.  331  of  the  India  Saocession  Act  was  held  to  include  a  Jain — 
Buchebi  v,  Mahhanlal,  1,  L.  B.,  3  All.,  55,  and  also  a  Sikh  Chotay  Led  y.  Chunnoo  Lai,  I.  L.  R., 
4G«^i    744, 

See  Mahomed  Bhumeool  y.  Shewkram,  L.  B.,  2  I.  A.,  7.  p.  14. 

^etncowrie  Chatterjeey.  DinonathBaneiyee,  SW.  B.,  49 ;  Beiha/ry  Loll  Bandy al  y.  Jxiggo 
Jfo  .A  Qossain,  2  C.  L.  B.,  422  ;  Oohinmani  Dost  y.  Sham  Lai  Byaaek,  B.  L.  B.,  Sap.,  Vol.  48  ; 
Set  now  Act  X.  of  1866,  8.  46,  Hindu  Wills  Act,  ss.  2,  3,  and  Act  Y  of  1881,  s.  149.  See 
w]       p.  41. 

A.ct  X  of  1865,  8.  46. 

L.  B.,  2  I.  A.,  266. 

i  C.  L.  B.,  11,  (S.  C),  I.  L.  B.,  6  Cal.,  512. 
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HindiL  law,  she  can  seonre  that  it  will  pass  as  if  the  law  regnlating  the  desosnt 
of  woman's  property  applied  to  it.  This  is  an  extension  of  a  Hindu  widoVs 
dominion  over  property  whioh  she  only  holds  for  the  estate  of  a  Hindn  widofw 
which  may  be  a  logical  consequence  of  the  decisions  as  to  the  status  of  such 
persons,  but  which  it  is  not  easy  to  reconcile  with  what  I  believe  to  be  the  uni- 
versal custom  of  the  country."  On  appeal  the  Judicial  Committee  of  the  Privy 
Council  did  not  deal  with  the  question  raised  by  Ainslie,  J.  Upon  a  review 
of  the  previous  cases  they  held  that  if  a  widow  made  no  attempt  to  dispose 
of  the  savings  from  her  husband's  estate  in  her  lifetime,  there  was  no  dispute 
but  that  they  followed  the  estate  from  which  they  arose.  They  did  not 
think  it  possible,  however,  "  to  lay  down  any  sharp  (|i|finitjpn  of  the  line  whidi 
separates  accretions  to  the  husband's  estate  from  income  held  in  suspense  in 
the  hands  of  the  widow  and  as  to  which  she  has  not  determined  whether  or 
not  she  will  spend  it."^ 

In  the  case  of  Soorjeemony  Dossee  v.  Dinohundhoo  MuUiok^  the  Judicial  Com- 
mittee held  that  a  widow  was  entitled  absolutely  in  her  own  right  to  the  interest 
and  accumulations  which  had  since  her  husband's  death  arisen  from  a  fund  which 
came  to  her  as  a  Hindu  widow.  In  a  later  case,^  however,  the  Judicial  Com- 
mittee showed  a  disposition  to  recede  from  the  position  which  they  had  laid 
down.  In  a  case  on  the  original  side  of  the  High  Court,  A.  G.  Macpherson,  J.,  held 
that  there  was  a  distinction  between  accumulations  and  income,  and  that  there 
was  no  authority  which  permitted  a  widow  to  deal  with  accumulations  as  she 
might  with  income.^  In  the  case  of  Puddo  Monee  Doasee  v.  Bwarkanath  Biswas}  it 
was  held  that  purchases  by  a  widow  out  of  current  income  might  be  reconverted 
into  money  and  the  proceeds  spent.  The  Court  there  considered  that  where  a 
widow  having  no  present  occasion  for  spending  money  but,  foreseeing  one  after  a 
year  or  two,  had  thought  it,  advisable  to  invest  money  derived  from  her  husband's 
estate  in  land,  the  property  purchased  would  not  become  an  addition  to  the  carpw, 
but  that,  even  in  that  case,  she  might  re-sell  the  land  and  take  the  money  and  spend 
it.  But  what  are  accumulations  ?  "  Not  surely  "  said  the  Court*  "  the  aocideuta) 
balances  of  one  or  two  years  of  the  widow's  income,  but  a  fund  distinct  and 
tangible.  There  is  nothing  whatever  in  the  case  to  indicate  that  any  such  fond 
ever  had  been  formed  or  had  existed,  and  we  see  no  reason  to  suppose  that  ac- 
cumulations had  ever  arisen,  except  that  the  widow  may  have  spent  in  some 
years  more,  in  others  less,  and  in  that  sense  the  savings  of  the  less  cost'  at 
might  be  an  accumulation  to  meet  the  charges  of  the  next." 

^  Im  Dut  Koer  y.  HansbuUi  JToerain,  I.  L.  B.,  10  Cal.,  324. 

«  9  Moore's,  I.  A.,  123. 

'  OondaKooer  ▼.  Kooer  Oodey  Singh,  14  B.  L.  B.,  159. 

•  OroM  V.  Amirtamoyee  Dossee,  4  B.  L.  B.,  (O.  C),  40. 

•  25  W.  B  ,  335. 

•  Jbtd.,  p.  341, 
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In  a  recent  oase,^  on  the  original  side  of  the  High  Court  of  Calcutta,  where 
all  the  pfrevious  decisions  were  discussed,  it  was  said  that  the  question  to 
be  considered,  in  determining  a  widow's  right  to  deal  with  income  and  accumula- 
tions of  income,  was  one  of  intention.  If  she  invested  her  savings  in  such 
a  manner  as  to  show  an  intention  to  augment  her  husband's  estate  she  could 
not  afterwards  deal  with  such  investments,  except  for  reasons  which  would 
justify  her  dealing  with  the  original  estate,  but  if  she  had  evinced  no  such  inten- 
tion, she  could  at  any  rate  during  her  lifetime,  deal  with  the  profits.  Where 
she  invests  her  income,  making  a  distinction  between  the  investments  and  the 
original  estate,  she  might  at  any  time  afterwards  deal  with  the  investments, 
except,  it  was  said,  in  the  case  of  the  purchase  of  other  property  as  a  permanent 
iuvestmeni.  BufVnould  she  invest  her  savings  in  property  held  by  her  without 
maldng  any  distinction  between  the  original  estate  and  the  after  purchases,  tlio 
fnimd  facie  presumption  would  be,  that  it  had  been  her  intention  to  keep  the  estate 
one  and  entire,  and  that  the  after  purchases  were  an  increment  to  the  corpus.^ 

The  question  raised  by  Ainslie,  J.  in  the  case  of  Hunshati  Koeraiu  v.  Ishuri 
Dut  Koer^  has  never  actually  been  decided.  In  the  case  of  Oi-ish  Ghuyider  Roy  v. 
Bronghton^^  the  Court  was  careful  not  to  enlarge  the  right  of  a  Hindu  widow  to 
deal  with  accumxdations,  as  to  which  she  had  shown  an  intention  not  to  augment 
her  husband's  estate  in  her  lifetime.  But,  if  during  her  lifetime  she  has  tlio 
power  to  deal  with  such  accumulations,  then,  under  s.  46,  Expl.  I.  of  the  Indian 
Succession  Act,  which  declares  that  a  married  woman  may  dispose  of  any  property 
which  she  could  alienate  by  her  own  act  during  her  lifetime,  it  seems  to  follow, 
as  suggested  by  Ainslie,  J.,  that  she  may  validly  dispose  of  such  accumulations 
by  will. 

A  minor  is  incapable  of  making  a  will.^  Under  Hindu  law  minority 
tierminated  at  the  age  of  16,  but  now  in  cases  to  which  the  Hindu  Wills  Act 
applies,  a  "  minor"  is  one  who  has  not  cxjmpleted  the  age  of  18  years. 

The  ancient  Hindu  Law,  as  we  have  scon,  did  not  contemplate  wills,  and  con- 
sequently there  are  no  directions  in  that  law  as  to  the  formalities  necessary  to 
execution,  attestation  or  revocation  of  wills.  No  particular  formalities,  therefore, 
were  required  before  the  passing  of  the  Hindu  Wills  Act.^  Befoi*e  that  Act  a 
Hindu   could   have  made  a  nuncupative  will  in  respect  of  either  moveable  or 

ish  Ckunder  Boy  v.  BrougliUm,  I.  L.  B.,  14  Cal.,  861.  This  case  was  decided  by  one 
Jq'  jitting  on  tho  Original  Side  of  fche  Court,  and  at  the  time  these  Lectares  were  in  the 
pn        Q  appeal  was  pending  from  the  decision. 

lee  St^olochv/Ji  Singh  y.  Saheb  Singht  I.  L.  R.,  14  Cal.,  387. 
0.  L.  E.,  11,  (S.  C),  I.  L.  B.,  14  Cal.,  512. 
L.  L.  B.,  14  Gal,  861. 

Dossinath  Bysack  v.  Hurrosoonderry ^  2  Morloy's  Dig.,  198. 

Vinaydk  Narayan  Joij  V .  Oovindrav  ChirUainan   Jog^  6  Bom.,   H.   C.    R.,  221;  MnhcJmtji 
H 
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immoveable  property ^  but  in  the  case  of  nuncnpative  wills  the  strictest  proof 
was  always  necessary.*  It  was  not  even  necessary  that  a  will  should  be  signed* 
or  attested.*  All  that  was  requisite  was  that  it  should  have  been  a  complete 
instrument  and  should  express  the  deliberate  intentions  of  the  testator.^  Ac^ 
oordingly  a  testamentary  paper  might  be  in  any  form.  Thus  petitions*  and 
replies  in  answer  to  inquiries  by  officials,^  containing  directions  by  the  owner 
as  to  the  intended  devolution  of  the  property  after  his  death  have  been  treated 
as  testamentary. 

In  Bombay  a  nuncupative  will  made  in  1871  after  the  Hindu  Wills  Act 
came  into  force,  but  not  dealing  with  any  immoveable  property  to  which  that 
Act  applied,  was  held  to  be  valid®. 

Before  the  Hindu  Wills  Act,  the  will  of  a  Hindu  might  be  revoked  by 
parol,  and,  where  definite  authority  was  given  by  him  to  destroy  the  will  with 
the  intention  of  revoking  it,  that  was  in  law  a  sufficient  revocation,  although  the 
instrument  was  not  in  fact  destroyed.' 

In  construing  Hindu  wills  not  subject  to  the  Hindu  Wills  Act  the  Court  must 
look  to  the  intention  of  the  testator,  as  we  shall  find  it  does  in  the  case  of  English 
wills  and  wills  under  the  Indian  Succession  Act.  Primarily  the  words  of  the 
will  are  to  be  considered.  They  convey  the  expression  of  the  testator's 
wishes ;  but  the  meaning  to  be  attached  to  them  may  be  affected  by 
surrounding  circumstances,  and,  where  this  is  the  case,  those  circumstances  must 
be  regarded.  Amongst  the  circumstances  thus  to  bo  regarded  is  the  law  of  the 
country  under  which  the  will  and  its  dispositions  are  to  be  carried  out.  If  that 
law  has  attached  to  particular  words  a  particular  meaning,  or  to  a  pfu?tieular 
deposition  a  particular  effect,  it  must  be  assumed  that  the  testator,  in  the  dis- 
position which  he  has  made,  had  regard  to  that  meaning  and  effect,  unless  the 
language  of  the  will  or  the  surrounding  circumstances  displace  that  assumption.^** 

Pestonji  v.  Narayan  LuJcshiMnanjiy  1  Bom.,  II.  C.  B.,  77  ;  Crinivas  Ammal  y.  Vijayamnud,  2  Mad., 
H.  C.  R.,  37. 

'  Crinivas  Ammal  y.  Vijayammal,  2  Mad.,  H.  C.  R.,  37  ;    Beer  Pertap  Sahee  v.  Maharq/aM 
Bcyeiiiier  Pertap  8dhee^  12  M.,  I.  A.,  1. 

•  Beer  Pertap  Sahee  v.  Maharajah  Bajender  Pertap  Sahee^  12  M.,  I.  A.,  1. 

■  Venayak  Narayan  Jog  v.  Oovindra  Chintaman  Jog^  6  Bom.,  H.  C,  R.,  224. 

•  Mancharji  Pestonji  v.  Narayan  Lakshuman^f  1  Bom.,  H.  C.  R.,  77, 

•  Venayak  Narayan  Jog  v.  Oovindra  Chintaman  Jog,  6  Bom.,  H.  0.  R.,  224. 

•  Hurpurshad  v.  Dyoi,  L.  R.,  3  I.  A.,  259  ;  S.  C,  26  W.  R:,  55. 

•  Mahonud  Shumsool  ▼.  Shewkram,  L.  R.,  2  I.  A.,  7  (S.  C),  14  B.  L.  R.,  226. 
®  Bhugvan  Dullobh  v.  KaZa  Shankur,  I.  L.  R.,  1  Bom.,  641. 

'  Maharajah  Pertab   Narain   Sinffh  v.  Maharani  Subhao  Ko&r,  I.  L.  R.,  8  Cal.,  626;  (S.      }, 
1  C.  L.  R.,  113  J  (S.  a),  L.  R.,  4  I.  A.,  228. 

^®  SooTJeemoneif  Dossee  v.  Denphundhoo  Mullickf  6  M.,  I.  A.,  p.  550,  por  Tarnor,  L.  J.  e* 
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In  TagareT.  Tagore,^  Willes,  J.  said:  "If  the  real  meaning  of  the  document 
can  be  reasonably  ascertained  from  the  language  used,  though  that  language  be 
nngrammatical  or  nntechnical,  or  mistaken  as  to  the  name  or  description,  or  in 
any  other  manner  incorrect,  provided  it  suflSciently  indicate  what  was  meant,  that 
meaning  shall  be  enforced  to  the  extent,  and  in  the  form,  which  the  law  allows. 
Accordingly,  if  the  gift  confers  an  estate  upon  a  man  with  words  imperfectly 
describing  the  kind  of  inheritance,  it  would,  in  the  absence  of  a  conflicting  text, 
carry  by  Hindu  law  (as,  under  the  present  state  of  law,  it  does  in  England)  an 
estate  of  inheritance.** 

In  the  case  of  Hindn  wills  in  which  there  are  gifts  to  females,  as  we  have  seen,^ 
the  Courts  take  into  consideration  the  ordinary  notions  and  wishes  of  Hindus 
in  respect  to  the  devolution  of  property  and  they  consider  that  it  may  be  assumed 
that  a  Hindu  generally  desires  that  an  estate,  especially  an  ancestral  estate, 
should  be  retained  in  his  family,  and  that  he  knows  that,  as  a  general  inile  at 
all  events,  women  do  not  take  absolute  estates  of  inheritance  which  they  are- 
enabled  to  alienate.  Accordingly,  under  a  simple  gift  of  immoveable  pi'operty 
a  Hindu  female  ordinarily  takes  a  life-estate  oidy,  though  in  respect  of  moveables 
she  would  take  under  the  same  gift  an  absolute  estate.*  In  the  case  of  the 
immoveable  property,  to  give  his  widow  an  absolute  estate,  it  is  necessary  for  the 
husband  to  give  her  in  express  terms  a  heritable  right  or  power  of  alienation.* 

It  is  a  general  principle  applicable,  not  only  according  to  English  law,  but 
according  to  Hindu  law,  that  a  benignant  construction  is  to  be  used  in  con- 
struing wiUs,^  but  the  Court  cannot  in  a  case  where  the  intention  of  the  testator 
is  clear  to  create  an  estate  not  recognised  by  the  law,  invent  a  new  will  for  the 
testator  at  variance  with  his  expressed  wishes.^ 

It  is  not  necessary  that  there  should  be  any  express  declaration  of  the  testa- 
tor's intention  or  desire  to  disinherit  his  sons  or  other  heirs  if  there  is  an  actual 
gift  to  some  other  person  expressed  in  clear  and  unequivocal  terms.*^  A  mere 
declaration  that  the  heir  will  not  take  any  part  of  the  testator's  estate  will  not 
bo  sufficient  to  disinherit  him,   for  unless  there  is  a  valid  gift  of   the   estate  to 

Lallahhai  Bapuhhai  v.  Mankuverhhaiy    I.    L.   B.,   2   Bom.,  p.  409.     See  also  Prosunno  Cooinar 
Gho*e  V.  Tarruehnath  Sirlcar,  10  B.  L.  B.,  p.  284. 
»  9  B.  L.  R.,  p.  395. 
*  Bwprat  p.  18. 

Ko<mjb€hary  Dhur  v.  Premchand  Diitt,  I.  L.  R.,  5  Cal.,  68 !■ ;  (S.  C),  5  C.  L.  R.,  561. 

Ibid.  Seo  Prosunno  Cooinar  Ghose  v.  Tarru.cknafh  Sirkar^  10  B.  L.  R.,  207,  p.  284. 
Pol  ra  Dosnee  v.  Damudar  Jana,  7  B.  L.  R.,  697  j  Kollany  Kooer  v.  Luchmee  Pershad,  24  W.  R., 
39s     Jeumn  Punda  v.  8onay  1  AH.,  H.  G.  R.,  6. 

Tagore  v.  Tagore,  9  B.  L.  R.,  895. 

Tagore  v.  Tayore,  9  B.  L.  R.,  407-8. 

Tagore  v.  Jagore,  4  B.  L.  R.,  O.  C.  J.,  p.  187;  Promnno  Coomar  Ohose  v.  Tarracknath 
Sir     -,  10  B.  L.  B.,  267. 
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some  one  else,  Le  will  take  by  inheritonoe  whatever  is  not  vali<flj  dispoeed 
of  by  the  will.^ 

As  to  the  power  of  an  execntor  of  a  Hindn  will  not  governed  by  the  Hindii 
Wills  Act,  Phear,  J.,  said  "  Probate  does  not  confer  upon  the  executor  of  a 
Hindu  will  any  personal  rights  of  property  analogous  to  an  English  estate  or 
interest.  The  will  gives  just  such  powers  of  dealing  with  the  property  com- 
prehended in  it  afi  its  words  express,  and  no  more".* 

In  cases  to  which  the  Hindu  Wills  Act^  does  not  apply,  a  bequest  to  ti  daas 
of  persons  some  of  whom  are  not  in  existence  at  the  date  of  the  testator's  deaili 
is  wholly  void,  and  the  fact  that  some  of  the  class  are  then  living  and  cs^iable  of 
taking  will  not  allow  the  class  to  open  out,  and  let  in  any  after-bom  membera 
of  the  cla8S> 

'  Tagore  ▼.  Tagore,  4  B.  L.  B.,  O.  C.  J.j  187,  per  Peaoook*  C.  J^,  Lollvhhai  BapMud  r. 
Mankuverbhaiy  I.  L.  B.,  2  Bom.,  388. 

'  Jaikali  v.  Shihnath  Chatterjee,  2  B.  L.  B.,  O.  0.,  1.  See  Sreemutty  Dossee  y.  Taraehum. 
Coondoo  Chowdhryy  Bonrke^  Pt.  VII,  48 ;  Kerodemoney  Dossee  v.  Durgamoney  Doasee,  I.  L.  R., 
4  Gal.,  455  ;  S.  C,  3  G.  L.  B.,  815  ;  ManikUd  Atmaram  ▼.  Mancherahi  Dinsha,  I.  L.  B.,  1  Bom., 
669  ;  Lallitbhai  Bttpuhhai  y.  Mankuverhhai,  I.  L.  B.,  2  Bom.,  888. 

'  See  B.  99  of  the  Indian  Saccession  Act. 

*  Kherodemoney  Dossee  y.  Doorgamoney  Dossee,  I.  L.  B.,  4  Gal.,  405,  S.  G.,  3  G.  I4.  B^  815w 
See  Tagore  v.  Tagore,  9  B.  L.  B.,  377  $  Soudamoney  Dossee  y.  Jogesk  Chunder  Dutt,  I,  Lu  B.,  2 
Gal.,  262. 
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LECTURE  IV. 

nroiAN  SUCCESSION  ACT— GENERAL  CHARACTERISTICS 

OP  WILLS. 

Inffinn  SocceBsion  Act,  1865—"  Wm"  and  «  Codicfl"  how  defined  in  that  Act—Foim  Df  will 
immatierial — ^Beqnisites  of  valid  will — Animus  testandi — Will  neoesearily  revocable — Docn- 
ment  partly  testsmentary— Conditional  Wills — Joint  Wills — Mntnal  Wills — Instractions 
for  will  when  treated  as  will— Incorporalaon  of  Doooments  in  ezietenoe  at  date  of 
win  by  reference — ^Admissiblity  of  evidence  to  show  what  papers  conBtitnte  will-^In- 
oorporation  of  documents  in  existence  at  date  of  codicil — Testator  cannot  by  will  reserve 
power  to  ,dispo8e  of  property  by  subseqaent  unattested  paper — Admission  of  papers  to 
probate — Secret  trusts — Language  of  will — ^Technical  expressions  not  necessary — Testa- 
mentary capacity — ^Minors  and  Insane  persons  incapable  of  making  wills — ^Lucid  intervals^ 
Onus  in  case  of  alleged  incapacity — Delusions — Minority—- Testamentary  guardians- 
Harried  women — Hindu  females — Capacity  of  Deaf,  Dumb  and  Blind  persons — Incapacity 
arising  from  old  age — Sound  disposing  mind,  what  is — ^Incapacity  caused  by  drunkenness 
or  lUneaa^Wills  obtained  by  fraud,  coercion  or  importunity — Undue  inflaeaoe — Words 
or  clauses  inti^^uced  by  mistake  or  aoddent. 

I  come  now  to  deal  witli  tefitamentary  disposition  as  it  is  regulated  by  the 
Indian  Succession  Act  of  1865.  We  have  seen  that  that  Act  applies  to  the  fol- 
lowing classes  of  persons : — 

(1.)     Europeans  by  birth  or  descent  domiciled  in  British  India.i 
(2.)     East  Indians  or  persons  of  mixed  European  and  Native  blood. 
(3.)     Jews,*  except  in  Aden  where  they  have  been  exempted   by  notifica- 
tion uxkder  s.  332.^ 

(4.)     Armenians.* 

(5.)     ParseeSy  in  regard  to  testamentary  succession.^ 
(6.)     Native  Christians  and  their  Christian  descendants.^ 
(7.)     Natives  of  India  other  than  those  comprised  in  the  terms  Hindu, 
Mahomedan  and  Buddhist,  and  not  excluded  under  s.  332  of  the  Act. 

*  Ab  to  #omicile,  see  Intestate  and  Testamentary  Succession  in  India,  pp.  8 — ^19. 

*  ^abriel  v.  Mordakai,  I.  L.  B.,  1  Cal.  148 ;  5.  J^.  MtMleah  y.  E.  E.  Musleahf  1  Boul.,  234, 
Mv       h  V.  Mudeah,  Fult.  460. 

gazette  of  India,  1886,  p.  707. 

Jee  Aratoon  H.  AraUxm  ▼.  0.  Aratoon,  7  Select  Beports,  528 ;  Stephen  v.  Hume,  1  Fult. 
22'       .  242 ;  Arc^on  v.  JohanneSy  Morton,  (by  Montriou)  19. 

~  itestate  Succession  among  Parsees  is  now  regulated  by  Act  XXXI  of  1865. 
'onnusami  Nandan  ▼.  Dorasami  Ayyany  I.  L.  B.,  2  Mad.  209 ;  Joseph  Vathiar,  7  Mad. 
H.     .  ^.,  121.    Bee  Abraham  ▼.  Ahrahamy  9  M.  I.  A.,  p.  239  ;  AdminrQeneral  y.  Anandachariy 
I. :     B.,  9  Mad.,  466 1  Tillis  v.  Saldanha,  I.  L.  B.,  10  Mad.,  69. 
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(8.)  All  Europeans  in  India  not  having  an  Tndian  domicile  except  in  so 
far  as  the  Act  relates  to  the  succession  to  moveable  property. 

A  "  will,"  according  to  the  definition  in  the  Indian  Succession  Act,  means  the 
legal  declaration  of  the  intentions  of  the  testator  with  respect  to  his  prop^-ty 

which  he  desires  to   be  carried  into   effect  after  bis  deatb^   and  a  "  codicil  *' 

»       •     -  ■» 

means  an  instrument  made  in  relation  to  a  will  and  explaining,  altering  or  add- 
ing to  its  dispositiouB,  and  is  considered  as  forming  an  additional  part  of  the  'will. 
The  Indian  Succession  Act  merely  defines  a  will.  It  contains  no  provisioii 
as  to  the  form  or  language  of  a  will  or  the  materials  upon  which,  or  the  msjmer 
in  which,  it  may  be  written.  The  form,  therefore,  of  a  paper  does  not  affect  its 
title  to  probate  as  a  will,  provided  it  was  the  intention  of  the  deceased  thai 
the  gifts  or  disx>o8itions  made  by  it  should  be  dependent  on  his  death.^  The 
following  documents  have  been  held  under  various  circumstances  to  be  testa- 
mentary in  their  nature ;  a  deed  poU,^  a  deed  of  g^t,*  a  bond,^  marriage 
settlements,*  drafts  on  bankers,^  letters,^  an  assignment  of  a  bond  by  endorse- 
ment,^ and  a  promissory  note.^®  In  every  case  there  must  be  an  intention 
that  the  particular  document  should  take  effect  as  a  will,  as  where  it  is 
referred  to  or  treated  as  such.  But,  as  we  shall  see,  no  document  will  be 
treated  as  a  will  unless  it  be  executed  according  to  the  formalities  required  for 
the  valid  execution  of  a  will,^^  and  the  dispositions  are  to  take  effect  after  the 
death  of  the  person  making  them.^*  When  the  question  is  raised  as  to  the 
testamentary  character  of  a  paper  another  test  is  whether  it  is  revocable,* 
for  it  is  an  essential  characteristic  of  a  will  that  it  should  be  revocable  by  the 
maker.  The  Indian  Succession  Act  thus  deals  with  the  revocability  of  a  will. 
"A  will,"  it  declares  "is  liable  to  be  revoked  or  altered  by  the  maker  of 

*  Act  X  of  1865,  B.  8. 

*  Masterman  v.  Maherley,  2  Hagg.,  235  ;  In  the  goods  of  Morgan,  L.  B.,  1  P.  and  D.  214  ; 
In  the  goods  of  Wemyss,  I.  L.  B.,  4  Oal.,  721  ;  Qlynn  v.  OglandeTj  2  Hogg.,  432  ;  Williams  on 
Executora,  105,  106  ;  Robertson  y.  Smith,  L.  B.,  2  P.  and  D.  43  ;  Hdbergham  v.  Vincent,  2  Vc«.. 
204,  231. 

■  Peacock  V.  Monk,  1  Vea.  Sen.,  127. 

♦  Thorold  y.  Thorold,  1  PhilL,  1. 

'  Masterman  y.  Mdberley,  2  Hagg.,  235. 

•  Passmore  y.  Passmore,  1  Phill.,  218,  per  Sir  John  NiohoU.  « 

'  Bartholemew  y.  Henley,  3  Phill.,  317  j  In  the  goods  of  Marsden,  1  Sw.  and  Tr.,  642. 

•  Hahherjield  v.  Browning,  4  Ves.,  200  n. ;  Denny  v.  Barton,  2  Phill.,  576. 
»  Musgrave  y.  Dovm,  T.  T.,  1784,  cited  in  2  Hagg.,  247. 

*«  Sabine  y.  Qoate,  cited  in  2  Hagg.,  247. 

"  See  Robertson  v.  Smith,  L.  B.,  2  P.  and  D.,  43. 

*•  Hdbergham  v,  Vincent,  2  Ves.,  204,  231 ;  In  the  goods  of  Morgan,  L.  B.,  1  P.  and  L  ,  [; 
Cock  y.  Cooke,  ib.,  241. 

*■  In  the  goods  of  Robinson,  L.  B.,  1  P.  and  D.,  384.     In  the  goods  of  ColeSy  L.  B.,  2  id 

D.,  362. 
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it  at  any  time  when  he  is  competent  to  dispose  of  his  property  by  will."' 
Though  a  man  purports  to  make  his  testament  and  last  will  iiTevocablc  in 
the  strongest  and  most  express  terms,  yet  he  may  revoke  it,  because  his  own 
act  and  deed  cannot  alter  the  judgment  of  law  to  make  that  irrevocable  which 
is  of  its  own  nature  revocable.  A  will  is,  therefore,  said  to  be  arnbulatory 
until  the  death  of  the  testator.^  But  a  voluntary  settlement  for  the  benefit  of 
others  after  the  death  of  the  settler,  though  it  may  reserve  to  him  a  lif e- 
mterest  and  contain  a  power  of  revocation,  is  not  testamentary.^ 

In  the  case  of  In  the  goods  of  BoHnson,^  there  was  an  agreement  for  a  7 
years'  lease  duly  executed  and  attested  by  the  witnesses,  and  containing  a 
provision  as  to  the  application  of  the  rent  in  the  event  of  the  lessor's  death 
before  the  expiration  of  the  lease,  the  lessee  being  beneficially  interested  in  such 
application.  It  was  contended  that  this  portion  of  the  document  was  testa- 
mentary, but  the  Court  held  that  as  it  came  ihto  operation  immediateh^  upon  its 
execation,  and  as  no  part  of  the  agreement  was  revocable,  it  could  not  take  effect 
as  a  will.  If,  however,  a  document  is  in  part  clearly  testamentary  such  part 
will  take  effect  as  a  will.^ 

A  document,  though  formally  executed  as  a  will,  will  not  be  valid  if  there  be 
no  animus  testandi^  as  if  it  were  written  in  jest,  or  without  any  intention  of  making 
a  valid  will,  evidence  being  admissible  to  show  what  the  intention  was.®  Con- 
Torsely,  evidence  is  admissible  to  show  that  a  deed  or  other  instrument  not  on 
the  face  of  it  testamentary  was  intended  to  be  so  by  the  testator.*^  If  there  be 
proof  either  in  the  paper  itself  or  from  clear  evidence  dehors,  firstly,  that  the  execu- 
tant intended  to  convey  the  benefit  by  it  which  would  be  conveyed  if  the  paper 
were  considered  testamentary,  and  2ndly,  that  death  was  the  event  to  give  it 
effect,  then  whatever  be  the  form  of  the  instrument  it  may  be  admitted  to  pro- 
bate.^ If  there  is  nothing  to  show  that  an  instrument  is  of  a  testamentary  charac- 
ter to  take  effect  with  reference  to  the  death  of  the  person  executing  it,  it  cannot 
be  allowed  to  operate  as  a  will.* 

A  will  may  be  testamentary  only  in  the  happening  of  a  certain  event,  a.s  if 

'  Vinior's  ctMe,  8  Co.,  82  {n)  Williams  on  Exeoators,  p.  126. 

*  Act  X  of  1865,  8.  49. 

*  Tompsom  y.  Broume,  8  M.  and  K*,  32. 

*  T.  B.,  1  P.  and  D.,  884. 

"oe  d.  Cross  v.  CroaSj  8  Q.  B.,  714.     See  Peacock  v.  Moriky  1  Vea.  Son,,  127. 

ieholls  y.  Nicholls,  2  Phill.  180  j  WiUiams  on   Executors,  107  ;  Lester  v.  Smith,  3  Sw. 
and'       282. 

in^s  Proctor  v.  Daines,  3  Hagg.,  221,  p.  231 ;  Rohatsmi  v.  Smithy  L.  R.,  7  P.  and  D.  43. 
/«  n     oods  of  Colesy  U  R.,  2  P.  and  D.  362  j  Cock  v.  Cooke,  L.  R.,  1  P.  and  D.  Ul. 

'ing'e  Proctor  v.  DaineSf  3  Hagg.,  221, 
Jlynn  y,  Oglander^  2  Hagg.,  428, 
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a  tostai)or  were  to  bequeathe  hia  property  to  G,  *'  if  I  die  of  the  particular 
illness  of  which  I  am  now  suffering  and  C  survive  me^"  and  unless  the  event 
happen,  the  will  does  not  take  effects  Where  a  testator  executed  a  paper  in 
which  he  made  use  of  the  following  language :  ^*  Being  obliged  to  leave  England 
to  join  my  regiment  in  China,  I  leave  this  paper  containing  my  wishes.  Should 
anything  unfortunately  happen  to  me  whilst  abroad,  I  wish  everything  I  may 
be  in  possession  of  at  that  time,  or  anything  appertaining  ixy  me  hereafter,  to  be 
divided  etc/'  The  deceased  returned  to  England  from  China,  and  it  was  held 
that  the  dispositions  were  dependent  upon  the.  death  of  the. deceased  in  Chioa, 
and  that  therefore  the  will  itself  was  conditional.^  It  is  to  be  observed,  however, 
that  a  distinction  is.  to  be  drawn  between  cases  where  the  testator  makes  bis 
will  conditional  upon  the  happening  of  his  death  within  a  particular  period,  and 
cases  where  the  testator  merely  assigns,  the  possibility  of  death  during  a  parti- 
cular period  as  the  reason  for  making  his  will.:  In  the  latter  class  of  cases  the 
will  is  not  contingent  upon  the.  death  happening  during  the  period.^  In  In 
the  goods  of  Mayd^*  a  testator  being  about  to  travel,  made  his  will  which  con- 
tained the  following  words  :  "  On  leaving  this  station  for  T.  and  M.  in  case  of 
my  death  on  the. way,  know  all  men  that  this  is  a  memorandum  of  my  last  will  and 
testament,  etc."  and  it  was  held  that  the  will  was  not  contingent  upon  his  death 
before  arriving  at  T.  or  M.  So  a  will  commencing  with  the  words — ^"  In  case  of 
any  fatal  accident  happening  to  me  being  about  to  travel  by  Railway,  I  hereby 
leave  etc."  was  held  not  to  be  contingent  upon  the  event  of  the  testator's  death 
on  the  journey  he  was  about  to  take  at  the  time  of  the  execution  of  the  will.^ 
If  a  will  was  clearly  contingent  upon  an  event  which  did  not  take  place,  no 
evidence  is  admissible  of  a  subsequent  adherence  to  the  will  to  show  that  the 
testator  intended  that  it  should  be  operative  after  the  time  limited  in  the  condi- 
tion had  expired,^  as  where  a  testator  made  a  will  containing  the  following 
passage  :  *'  Should  anything  happen  to  me  on  my  passage,  to  Wales,  I  leave  all 
my  goods  etc." 

There  is  nothing  to  prevent  a  man  from  saying  that  the  question  whether 


•  Kaminee  Dosee  ▼.  Bisonath  QhosCy  2.     In  Jur.  N.  S.,  6 ;  Roberts  v.  RobcrUy  2  Sw.  and  Tr. 
337.     Seo  In  the  goods  o'  Mayd^  L.  E.,  6  P.  Div.,  17. 

■  In  the  goods  of  Porter ,  L.  R.,  2  P.  and  D.  22.     Seo  In  the  goods  of  Rohinson,  ib.  171.    J» 
the  goods  of  Lindsay^  ib.  459,  were  nnder  similar  circumstauces  wills  were  held   to  t  ii' 

tioual. 

•  In   the   goods   of  Mayd,  L.  R.,  C  P.  D.  17  ;  In  the  goods  of  Dobson,  L.  E.,  1  P.  an'         8. 
In  the  goods  of  Martin,  L.  R.,  1  P.  and  D.,  380. 

•  L.  R.,  6  P.  D.,  17. 

•  In  the  goods  of  Doif«/>/i,  L.  R.,  1  P.  and  D.  88. 

•  Roberts  v.  Roberts,  8  Jur.  N.  S.,  220. 
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or  sot  a  paper  shall  be  operatiye  or  otherwise  shall  be  dependent  upon  an  event 
to  happen  after  his  death.  He  may  give  another  person  the  option  of  deciding 
whether  a  testamentary  instnunent .  executed  by  him  shall  take  effect  or  not. 
Thns,  where  a  testator  executed  a  codicil  which  concluded  as  follows  :  "  I  give 
my  wife  the  option  of  adding  this  codicil  to  my  will  or  not  as  she  may  think 
proper  or  necessary/'  it  was  held  that  the  validity  of  the  codicil  depended  on  the 
assent  of  the  wife.^ 

There  seems  to  be  this  distinction  in  the  consideration  of  papers  which  are 
in  their  terms  dispositive  and  those  which  are  of  an  equivocal  character,  that 
the  first  will  be  entitled  to  probate  unless,  as  in  the  case  of  Nicholls  v.  NieholU^^ 
they  are  proved  not  to  have  been  made  animo  testand%  whilst  in  the  latter  the 
amm«»  must  be  proved  by  the  persons  claiming  rmder  them.* 

# 

It  seems  to  have  been  considered  at  one  time  in  England  that  a  joint  will 
was  not  valid,^  but  it  is  now  settled  that  such  a  will  is  valid.  A  joint  will  is 
valid  so  far  as  regards  the  property  of  each  testator  and  will  ordinarily  be 
e&titled  to  probate  on  his  death^  unless  it  is  to  take  effect  on  the  death  of  all 
the  joint  testators,^  in  which  case  probate  will  be  granted  on  the  death  of  aU. 
In  In  the  goods  of  Lovegrove^  two  sisters  executed  a  will  to  the  effect  that  the 
survivor  should  have  all  that  remained  of  their  property  at  the  death  of  the 
first  deceased,  and  that  at  the  death  of  the  survivor,  it  should  be  divided 
amongst  certain  relations.  The  survivor  died  without  having  revoked  or  altered 
the  will  and  the  Court  granted  administration  with  the  will  annexed  as  her  will 
and  testament.  Like  other  wills,  joint  wills  are  revocable  at  any  time  by  any  of 
the  executants,  or  by  the  survivor.^  But  in  certain  cases  they  will  be  enforced 
in  equity,  as  compacts.® 

In  Loffus  V.  Maw,^  the  testator,  who  was  advanced  in  years  and  in  ill- 
health,  induced  his  niece  to  reside  with  him  as  house-keeper,  on  the  verbal  re- 
presentation that  he  would  leave  her  certain  property  by  his  will,  which  he 
accordingly  caused  to  be  prepared  and  executed ;  but  this  will  he  subsequently 

*  In  the  goods  of  Smith,  L.  B.,  1  F.  and  D.  717. 

*  2  Fhill,  180 ;  see  supra,  p.  63. 

*  Per  Sir  H.  Jenner  Fnafc  in  OrifUn  v,  Ferrard,  1  Curt.  100. 

*  r^  the  goods  of  Straeey,  Deane  6, 1  Jar.  N.  S.  1177. 

06  per  Lord  Mansfield^  1  Co.,  p.  268. 

I  the  goods  of  BaAnOf  1  Sw.  and  Tr.  144r.  See  In  the  goods  of  Lovegrove,  2  8w.  and  Tr.,  453. 
'  Sw.  and  Tr.  468. 
hson  y.  Blackhumt  1  Addams,  278  ;    In  the  goods  of  Qtracey,  Deane  6,    1   Jar.  N.  S 
119       .H  the  goods  of  Lovegro^  2  Sw.  and  Tr.  453. 

lee  Dufour  v.  Pereira,  1  Diok.,  419 ;  Walpole  v.  Lord  Oxford,  3  Vea.,  402,  Dewyseen  v. 
Moi     ',  L.  A.,  4  P.  0.  286 ;  DiaB  v.  De  Lieuera,  L.  B.,  6  Ap.  Ca.,  128. 
SGiff.,  662. 
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revoked  by  a  codicil.  The  Court  held,  that,  inasmuch  as  the  niece  had  been 
induced  to  render  valuable  services  to  the  testator  on  the  faith  of  the  representa- 
tion made,  the  testator  had  no  right  to  revoke  the  gift  and  directed  the  tnuti 
of  the  will  to  be  performed.^ 

Two  persons  may  agree  to  make  mutual  wills,  and  the  marriage  of  one  will 
not  revoke  the  will  of  the  other*  Such  wills  may  be  revoked  jointly  or 
separately,  provided  the  party  revoking  give  notice  to  the  other,  but  they  become 
irrevocable  after  the  death  of  one  of  them,  if  the  other  have  taken  advantage 
of  the  provisions  made  for  him.*  So  two  persons  may  execute  one  mutual  will* 
but  a  mutual  will  is  in  effect  two  wills.'^ 

A  paper,  not  being  per  se  of  a  testamentary  character,  but  merely  expressing 
an  intention  to  instruct  a  solicitor  to  make  a  particular  testamentary  disposi- 
tion, cannot  operate  as  a  will.  But,  instruments  of  the  following  descriptionii, 
"heads  of  the  will,"«  "plan  of  a  will,"7  "sketch  of  any  will,"«  "notes  of 
intended  settlement,"^  "  instructions  for  a  will,"  or  "  instructions  to  the 
solioitor,"^^  have  been  held,  under  certain  conditions,  to  operate  as  testamentarj 
acts  provisionally,  but  in  view  of  the  execution  of  a  more  formal  testamentary 
act  afterwards.^^  In  order,  however,  that  instructions  for  a  will,  or  memoranda 
or  other  similar  informal  documents,  may  be  operative  as  a  will  itself,  it  is 
essential  that  the  requisites  as  to  signing  and  attesting  should  have  been  com- 
plied with.  In  such  cases,  where  the  character  of  the  paper  is  on  the  faoe 
of  it  equivocal,  the  case  is  open  to  the  admission  of  parol  evidence  of  the 
testator's  intention  as  to  whether  he  meant  the  instrument  as  memoranda  for 
a  future  disposition,  or  to  execute  it  as  a  final  will.^ 

A  will  may  consist  of  several  distinct  papers  or  documents  written  and 
dated  at  different  times.^^     So  a  will  may  refer  to  some  deed  or  other  document 

'  See  Jordan  y.  Money,  5  H.  L.  C,  186  ;  Hammeraley  v.  DeBeil,  12  CI.  and  Fin.,  45. 
"  HincUey  v.  Simmons,  4  Ves.    160;  Bias  v.   De  Lievera,  L.  R.,    6  Ap.  Ca.,  128  P.O.; 
Denny Bsen  ▼.  Uostert^  L.  B.,  4  P.  C,  286. 

•  Ihifowr  V.  Periera,  1  Dick.,  419.    See  Lord  WalpoU  v.  Lord  Oxford,  S  Ve«.  402,  p.  416. 
^  DmiMisMn  ▼.  Uost^rt^  L.  B.,  4  P.  0.,  286. 

•  DioB  V.  De  Ltevero,  L.  B.,  6  Ap.  Oa.,  128,  P.  0. 

•  Bene  ▼.  Spear,  1  Phill.,  305  j  See  CaOte  ▼.  Torre,  2  Moo.,  P.  C,  188 ;  BarujiekT,  X-'K^t 
2  Hagg.,  226. 

•  UaOmoe  ▼.  Wainer,  4  Yes.  186,  5  Yes.  28. 

•  Hettatt  ▼.  EaUaJbt,  4  Hagg.,  Eoo.  211. 

•  TFfcyte  ▼.  Follok,  L.  B.,  7  Ap.  Ca.,  H.  L.,  400. 

^  Wh^  V.  BoOok,  L.  B.,  7  Ap.  Ca.,  H.  L.,  400,  per  Lord  Selbome. 

"   IPAyto  V.  Bollok,  L.  B.,  7  Ap.  Ca.,  H.  L.,  400. 

^  WiUiami  on  Bxeontors,  111 ;  see  Uathewe  v.  Wum%r,  4  Yes.,  186 ;  6  Yea.,  28. 

»•  See  Marsh  v.  Marsh,  1  Sw.  and  Tr.,  628 ;  Birha  v.  BirJfca,  4  Sw.  and  Tr.  28. 
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which  is  no  part  of,  bat  may  be  incorporated  vnth,  it,  if  the  deed  of  other  docn* 
ment  be  clearly  identified.  By  the  Indian  Snccession  Act,  if  a  testator  in  a  will 
or  oodicil  refers  to  any  other  document  then  actually  written  as  expressing  any 
part  of  his  intentions,  that  document  is  to  be  considered  as  forming  a  part  of 
tiie  will  or  codicil  in  which  it  is  referred  to.^  This  follows  the  English  rule  that 
a  will  or  codicil  duly  executed  may  be  made  to  take  effect  with  reference  to 
another  instrument,  which  is  then  said  to  be  incorporated  with  it,  as  where  a 
testator  devises  all  his  lands  which  were  conveyed  to  him  by  certain  inden- 
tures.* It  i£  really  an  example  of  the  rule  of  evidence  which  allows  a  latent 
^  ambiguity  in  a  document  to  be  explained  by  parol  evidence,  or  by  extrinsic 
documents.^  To  come  within  the  rule,  the  document,  it  is  to  be  observed| 
most  be  in  existence,  that  is,  actually  written,  when  the  will  is  executed,^  and 
mnst  also  be  described  as  then  existing.^  In  the  case  of  In  the  goods  of 
DaUoWj^  the  will  contained  a  reference  to  executors  ''hereinafter  named," 
bat  it  did  not  appoint  executors.  A  clause  apx>ointing  executors  was  written 
immediately  after  the  testator's  signature,  and  it  was  held  that  the  reference 
in  the  will  was  not  such  a  reference  to  the  clause  appointing  executors  as  a 
document  in  existence  at  the  time  of  the  execution  as  to  incorporate  it,  or 
to  justify  the  Court  in  receiving  parol  evidence  that  it  was  written  before  the 
will  was  signed. 

A  memorandum  written  on  the  third  side  of  a  sheet  of  paper  containing 
an  invalid  will  to  which  it  did  not  refer,  and  not  described  as  being  a  oodicil 
to  such  a  will  was  held  not  to  incorporate  the  will,7  but  has  been  held  that 
a  memorandum  duly  executed  at  the  foot  of  a  will  and  not  expressly  referring  to 
it^  but  referring  to  something  contained  in  it,  incorporated  the  will.^  Where  a 
testator  by  a  codicil  referred  to  a  gift  as  being  contained  in  a  list  of  gifts  which 
he  had  previously  deposited  with  his  brother,  the  whole  list  was  held  to  be 
ineorporated  by  the  reference  in  the  codicil.^ 

^  Act  X  of  1865,  8.  51.    This  aeotion  applies  to  Hindas,  etc.— Act  XXI  of  1870,  s.  2. 

*  Habergham  v.  Vinc&nt,  2  Yes.,  204 ;  In  the  goods  of  QUI,  L.  E.,  2  P.  aii4  D.  6.  See 
BsrUm  v.  N&uhery,  L.  B.,  1  Oh.,  Div.,  288  ;  per  Jessel,  M.  B.  In  the  goods  of  DanieU,  L.  B., 
8  P.  D.,  U. 

■  DiUon  T.  Harris,  4  Bligh,  N.  S.,  858,  per  Lord  Brougham. 

^  Cw/niess  Ferraris  v.  Ld,  Bertford,  8  Curt.,  468.  In  the  goods  of  Watkins,  L.  B.,  1  P. 
and  D.,  19.  In  the  goods  of  Dallow,  L.  B.,  1  P.  and  D.,  189 ;  In  the  goods  of  Sutherland,  ib,  198 ; 
BhgUton  t.  Tomlins<my  L.  B.  8  Ap.  Gas.  409. 

•Ibid. 

•  L.  B.,  1  P.  and  D.,  189. 

^  In  the  goods  of  Drummond,  2  Sw.  and  Tr.  S.See  In  the  goods  of  Willmott,  I  Sw.  and  Tr.  36. 
'  In  the  goods  of  Terrible,  1  8w.  and  Tr.  140.      See  In  the  goads  of  Widdrington,  86  L.  J., 
Fnb.,  66.    See  also  Quest  y.  WiUasey,  8  Bing.  614. 
^  Inihe  goods  tf  Daniel,  L. B., 8  P.  D.  14. 
% 
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The  Cotirfc  has  allowed  the  will  of  another  person,^  the  reToked  will  of 
another  person,^  a  deed,^  a  list  of  plate' written  on  the  same  sheet  as  the  wiU,^ 
to  be  incorporated*^ 

Qnestions  frequently  arise  as  to  what  papers  confititate  the  will  of  tiba 
testator.  In  Oould  y.  Lake,^  it  was  held  that  statements  of  a  testator,  whether 
made  before  or  after  the  ezeontion  of  the  will,  were  admissible  to  show  wbat 
papers  constitate  the  wiU.  There  the  question  was  whether  an  appointment  of 
exeoators  and  the  nomination  of  one  of  them  as  the  residuary  legatee,  which  wers 
contained  in  the  first  page  of  the  outer  sheet  of  the  will,  formed  part  of  the 
will,  the  will  itself  being  written  on  the  inner  sheets.  The  words  "  see  OTar"  . 
with  an  asterisk  in  the  body  of  a  will  were  held,  in  another  case,  to  inocnrpoiate 
a  sentence  on  the  second  sheet  on  which  was  another  asterisk,  the  will  itadf 
being  written  and  signed  on  the  first  sheet.''  The  sentence  was  treated  as  in 
the  natnre  of  an  interlineation. 

In  all  cases  of  incorporation  the  identity  of  the  paper  intended  to  be 
incorporated  must  be  established.^  Unless  it  is  clearly  identified  with  the 
description  of  it  given  in  the  will,  and  has  been  shown  to  have  been  in  existence 
at  the  time  -the  will  was  executed,  it  cannot  be  taken  as  part  of  the  wilL' 
Both  these  matters  must  be  established,  and  though  there  may  be  no  doubt  as 
to  the  former,  unless  the  latter  is  proved,  there  can  be  no  incorporation  cf 
the  paper  with  the  will.^^  Where  the  identity  of  the  paper  cannot  be  disputed, 
and  the  will  refers  to  it  as  in  existence,  it  will  be  presumed  that  the  paper 
was  in  existence  at  the  time  of  the  executon  of  the  will.^^  A  codicil  duly 
executed,  it  seems,  will  give  effect  and  operation  to  unexecuted  papers  whkh 
have  been  written  between  the  periods  of  the  execution  of  the  will  and  oodi(^, 
although  the  latter  does  not  refer  to  the  former,  as  where  the  testator  by  his  wiU 
bequeathed  articles  of  plate  '*  specified  in  schedules  A  and  B  to  be  annexed 
to  this  document.  1* 

'  In  the  goods  of  Darby ^  10  Jnr.,  164. 

'  In  the  goods  of  Cowiteas  of  Durham,  3  Curt.,  57. 

*  In  the  goods  of  Dickens,  8  Cart.  60. 

^  In  the  goods  of  Lesh,  2  Jnr.,  N.  S.,  626. 

*  See  Agnew,  State  of  Frande,  p.  846. 

*  L.  B.,  6  P.  and  D.,  1.     See  Sugden  y.  Lord  8t,  Le(mard8y  L.  B.,  1  P.  Diy.,  154. 

*  In  the  goods  of  Birt,  L.  B.,  1  P.  and  D.,  214. 

'  Allen  y.  Maddocik,  11  Moore's  P.  C,  427.    See  Smart  y.  Prvjean,  6  Yes.,  565 ;  on 

y.  Tomlmson,  L.  B.,  3  Ap.  Ca.,  404. 

'  Singleton  y.  TomZinsonf  L.  B.,  3  Ap.  Ca.,  404. 
.     '"^  IHd. 

"  In  the  goods  of  Ash,  2  Jar.,  N.  S.,  526. 

''  In  the  goods  of  Hunt,   2  Bob.,  622  ;  Williams  on  Exeoators,  228.    See  Int^  sf 

Lancastee,  29  L.  J.,  Prob.  155. 
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Where  the  deceased  executed  a  will  in  India  which  he  deposited  in  a  bank 
there,  and  snhseqnently,  in  England,  executed  a  codicil  which  contained  the  ioi- 
lowing  daose, — "  of  which  will  I,  along  with  the  codicil  thereto,  execute  a  copy 
and  homologate  and  confirm  the  same  in  all  particulars,  except  so  far  as  altered 
or  revoked  by  this  codicil ;"  and  at  the  time  of  the  execution  of  the  codicil  the 
deceased  produced  a  paper  which  he  informed  the  witnesses  was  a  copy  of  his 
will,  it  was  held  that  the  copy  produced  was  incorporated  in  the  codicil.^ 

If  the  terms  of  reference  in  a  will  are  not  sufficiently  precise,  psurol  evidence 
is  admissible  to  identify  the  paper  referred  to.  Thus  in  itZjg^y.  Maddock^  an 
gn^ttwted  will  was  held  to  be  incorporated  in  a  duly  executed  codicil,  which 
was  headed — '^  This  is  a  codicil  to  my  last  will  and  testament,"  no  other  will 
having  been  found.  In  that  case  the  doctrine  of  incorporation  was  very  fully 
discussed  by  the  Privy  Council.  In  another  case,  however,  in  the  same  year, 
Sir  Gresswell  Cresswell,  who  was  one  of  the  Judges  in  the  case  of  AUen  v. 
Ifoddbcik,  and  entirely  concurred  in  the  judgment,  said  that  the  principle  of 
incorporation  as  there  laid  down  by  the  Privy  Council  was  not  to  be  extended.* 

In  In  the  goods  of  HecUhcote,*  a  married  woman  made  a  will  which  was 
invalid,  but  afterwards  when  a  widow,  she  executed  upon  the  same  paper  as  the 
invalid  will  a  document  which  began  with  the  words  *'  This  is  a  codicil  to  the 
last  will  and  testament  of  me  "  and  it  was  proved  that  she  left  no  other  will. 
The  Court  held  that  the  will  was  incorporated  and  both  documents  were  there- 
fore admitted  to  probate.  In  another  caie,^  probate  was  granted  of  two  instru- 
ments called  respectively  '^  the  last  will  and  testament "  the  later  will  not 
oontaimng  a  revocatory  clause,  but  this,  of  course,  was  not  on  the  ground  that 
there  was  any  incorporation. 

Where  a  testator  by  his  will  "  ratified  and  confirmed  "  a  particular  deed, 
it  was  held  that  he  had  sufficiently  shewn  his  intention  to  make  it  part  of  his 
will,  and  the  deed  was  accordingly  taken  as  incorporated.^ 

A  document  described  as  '*  the  third  codicil  to  my  will "  was  held  not  to 
be  incorporated  by  a  codicil  of  a  subsequent  date  by  the  words  therein  "  this 
is  the  fourth  codicil  to  my  will.*'^ 

In  In  the  goods  of  McUhias^^  the  testatrix,  by  her  will,  requested  her  trinkets 
to  be  divided  "  as  I  shall  direct  in  a  small  memorandum.''    On  her  death,  the 

» the  goods  of  Usresr,  L.  B.,  2  P.  and  D.,  91. 
L  Moore's  P.  C,  427, 

Sw.  and  Tr.,  260. 
B.,  6  P.  and  D.,  80. 

hike  Goods  of  PeUhUlt  L.  B.,  8  P.  and  D.,  153. 

Iheldon  ▼.  Sheldon,  1  Bob.,  81 ;  In  the  Goods  of  Harris,  L.  B.,  2  P.  and  D.,  83. 
')okhil  y  Pivnshon,  L.  B.,  6  P.  and  D.,  9. 

Sw.  and  Tr.,  100. 
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will  and  two  codicils,  and  a  paper  headed  '^  Memorandmn  of  trinkets  refeired 
to  in  my  will "  were  fonnd  folded  together  in  a  locked  portfolio.  There  wft 
no  evidence  to  show  that  the  memorandam  was  in  existence  at  the  time  it  was 
execated,  but  there  was  evidence  from  which  it  might  be  inferred  that  it  was 
in  existence  before  the  date  of  the  last  codicil,  bnt  that  codicil  did  not  refer  to 
it.  Sir  C.  Cresswell  held  that  the  re-execntion  of  the  will  by  the  last  codicil 
could  not  make  that  a  part  of  the  will,  which  was  no  part  of  it  before.  That 
case,  however,  and  the  other  authorities  on  the  point  were  subsequently  dis- 
cussed by  Lord  Penzance  in  another  case^  where  the  testatrix  by  her  will 
dated  15th  September  1865  bequeathed  "all  such  plate  and  plated  articles 
as  are  contained  in  the  inventory  signed  by  me  and  deposited  herewith." 
The  will  was  deposited  with  the  testator's  bankers  in  an  envelope  with  an 
endorsement  in  her  writing,  and  in  the  same  envelope  was  found  an  inner 
envelope  containing  a  list  of  plate.  The  list,  which  was  on  several  sheets, 
was  headed  "List  of  plate  and  plated  articles  left  by  my  will  dated  the 
15th  September  1865  *'  and  it  was  signed  by  the  deceased  in  several  places,  and 
on  the  last  sheet  was  her  signature,  and  the  date  21st  September  1865. 
Affidavits  were  filed  shewing  that  the  will  and  list  were  deposited  on  the 
21st  September  1865,  and  that  a  codicil  dated  the  IQth  October  1865  was  de- 
posited subsequently.  It  was  also  proved  that  the  testatrix  had  intimated  her 
intention  of  signing  the  inventory  and  depositing  it  with  her  will.  It  was  said 
that,  although  the  republication  of  a  will  by  a  codicil  would  not  of  itself  entitle 
an  unexecuted  paper  written  or  signed  between  the  date  of  the  will  and  the  date 
of  the  codicil  to  probate,  yet  where  the  will,  if  read  as  speaking  at  the  date  of 
the  execution  of  the  codicil,  contained  language  which  would  operate  as  an  in- 
corporation of  the  document  to  which  it  refers,-  such  document,  although  not  in 
existence  until  after  the  execution  of  the  will,  is  entitled  to  probate  by  force  of  the 
codicil.  Applying  that  principle  to  the  case  before  him.  Lord  Penzance  held  that 
the  words  in  the  will  referring  to  the  inventory  appeared  to  refer  with  suffident 
distinctness  to  a  document  then  existing.  "  If  the  proposition  "  he  said  "  laid 
down  by  the  learned  judge  in  In  the  goods  ofMathias  is  a  general  one,  that  decifii<xi 
cannot  be  supported.  I  think  that  the  proposition  is  not  a  general  one,  but  most 
be  read  in  reference  to  the  case  to  which  it  refers." 

A  codicil  which  refers  to  a  will  of  a  particular  date  and  does  not  refer 
to  a  subsequent  codicil  does  not  operate  as  a  republication  of  the  subse'  it 
codicil.* 

A  testator  cannot  directly  or  indirectly  reserve  power  to  himself  in  r      II 

^  In  the  Qcoda  of  Lady  Trwro^  L.  B.,  1  P.  and  D.,  201. 

'  Burton  V.  Newheryt  L.  B.,  1  Ch.  Dir.,  284 ;  dissenting  from  Gordon  v.  Lord  R.      5 
Sim^  274. 


SBCBET  TBU8TS.  71 

duly  executed  to  dispose  of  property  by  a  sabsequent  nnattested  instrument.^ 
Such  a  case  stands  in  a  very  different  footing  from  the  ccbse  in  which  a  testator 
by  reference  to  an  existing  document  is  held  to  incorporate  that  document. 
Where,  however,  a  disposition  of  property  is  complete,  the  gift  will  be  effectual, 
although  it  might  be  necessary  for  the  testator  to  do  some  future  act  to 
distingiiish  the  legatee,  as,  in  the  case  of  Stuhbs  v.  Sargonf  where  the  devise 
was  to  "  the  persons  who  shall  be  in  copartnership  with  me  at  the  time  of  my 
decease,  or  to  whom  I  shall  have  disposed  of  my  business." 

It  does  not  follow  that  because  papers  are  incorporated  in  the  will  they 
most  be  included  in  the  probate.^  Thus,  where  the  document  referred  to  was 
a  deed  in  the  hands  of  trustees,  who  refused  to  produce  it,  probate  .was  granted 
of  the  will  alone>  YHiere  two  documents  are  referred  to,  but  only  one  is 
found,  effect  will  be  given  to  that.^  Where  a  will  and  codicil  have  been  in 
existence,  and  the  will  has  been  revoked,  probate  of  the  codicil  will  not  be 
granted,  unless  the  Court  be  satisfied  that  it  was  intended  to  operate  separately.^ 

Where  a  wiU  contains  a  bequest  to  a  person  and  it  appears  that  a  trust 
was  intended,  but  the  nature  of  the  trusts  is  not  disclosed,  evidence  of  the  trusts 
may  be  given  if  they  have  been  communicated  at  or  before,^  or  subse<][tiently,^ 
to  the  making  of  the  will.^ 

In  Biardon  v.  Banon,^^  a  will  directed  a  pecuniary  legacy  to  be  disposed  of 
by  the  legatee  in  a  manner  of  which  he  alone  could  be  cognizant  and  as  con- 
tained in  a  memorandum  which  the  testator  would  leave  with  him.  It  was 
proved  by  parol  evidence  that  before  the  execution  of  the  will,  the  testator  had 
verbaUy  informed  the  legatee  that  he  intended  to  bequeath  the  legacy  in  trust 
for  a  person  whom  he  then  named,  and  that  the  legatee  had  consented  to  accept 
the  legacy  for  this  purpose  and  had  promised  the  testator  to  carry  out  his 
wishes  respecting  it.  The  residuary  legatees  having  claimed  the  benefit  of 
the  legacy,  it  was  held  by  the  yice-Ghancellor  that  a  vailid  trust  for  the 
person  named  by  the  testator  had  c^ttached  to  the  bequest.  It  was  also  held  that 
paiol  evidence  was  admissible  to  prove  that  a  legacy  had  been  bequeathed  upon 

'  Hahergham  y.  Vincent,  2  Yes.,  204 ;  Johnson  v.  Ball^  6  De.  G.  and  S.,  65 ;   See  Sidgrt  aves 
T.  BrmMT^  L.  B.,  15  Ch.  D.,  594. 
*  1 M.  and  C,  607. 

ihddtm  y.  Skddon,  11  Moore's  P.O.,  427 ;  (S.  C),  1  Rob.,  81. 
r»  the  goade  of  the  Sibthorpy  L.  B.,  1  P.  and  D.,  106. 
DiAeneim  y.  Stidolph,  11  G.  B.,  N.  S.,  341. 

/» the  Chods  of  Qrieg,  L.  B.,  1  P.  and  D.,  72  ;    see  In  the  Qoode  of  Savage,   L.   B.,  2  P. 
aad   ^    78. 

'wrdon  y.  Bcunon,  10  Ir.  Eq.,  Bep.  649  ;  cited  15  Gh.  D.,  p.  606. 
tfoM  y.  Cooper,  1  J.  and  H.,  367. 

Jee  In  re  Fleetwood,  Sidgreavee  y  Brewer,  15  Ch.  Diy.,  594. 
10  Ir.  1U|.,  Bep.  640,  dted  15  Oh.  Diy.,  p.  606 
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a  trost  entirely  or  partially  tmdificlosed  upon  the  face  of  the  will,  when,  at  or  befictrg 
the  ezecntion  of  the  will,  the  trust  had  been  comqinnicated  by  the  testator  to 
the  legatee  and  had  been  accepted  by  the  latter.  Referring  to  the  cases  the 
Yice-Ohanoellor  said,  "The  result  of  the  cases  appears  to  me  to  be  that  a 
testator  cannot  by  his  will  reserve  to  himself  the  right  of  disposing  subseqnentlj 
of  property  by  an  instmment  not  executed  as  required  by  the  statute  or  by 
parol,^  bat  that  when  at  the  time  of  making  his  will  he  has  formed  the  intention 
that  a  legacy  thereby  given  shall  be  disposed  of  by  the  legatee  in  a  particular 
manner  not  thereby  disclosed,  but  communicated  to  the  legatee  and  consented  to 
by  him  at  or  before  the  making  of  the  will,  or  probably,  according  to  Ifon  v. 
GoopeTj  (1  J.  and  H.,  367),  subsequently  to  the  making  of  it,  the  Court  will 
allow  such  trust  to  be  proved  by  admission  of  the  legatee  or  other  parol  evidence, 
and  will,  if  it  be  legal,  give  effect  to  it.  The  same  principle  which  led  this  Court, 
whether  wisely  or  not,  to  hold  that  the  Statute  of  Frauds  and  the  Statute  of  Wills 
were  not  to  be  used  as  instruments  of  fraud,  appears  to  me  to  apply  to  cases 
where  the  will  shows  some  trust  was  intended,  as  well  as  to  those  where  this 
does  not  appear  upon  it.  The  testator,  at  least  when  his  purpose  is  oommuui- 
cated  and  accepted  by  the  proposed  legatee,  makes  the  disposition  to  him  on  the 
faith  of  his  carrying  out  his  promise,  and  it  would  be  a  fraud  in  him  to  refuse  to 
perform  that  promise."* 

The  trusts  must  be  communicated  to  the  trustee  in  the  life-time  of  the 
testator.^  Where  on  the  face  of  the  will  a  legatee  is  a  trustee,  but  the  trusts  are 
not  thereby  disclosed,  it  is  clear  that  no  trust  not  communicated  and  assented 
to  by  the  legatee  but  afterwards  declared  by  a  paper  not  executed  as  a  will, 
could  be  binding.^  In  such  a  case  the  legatee  would  be  a  trustee  for  the  next 
of  kin.  There  is,  however,  a  well  known  class  of  cases  where  no  truat  appears 
on  the  face  of  the  will,  but  the  testator  has  been  induced  to  make  the  will,  or, 
having  made  it  has  been  induced  not  to  revoke  it  by  a  promise  on  the  part  of 
the  devisee  or  legatee  to  deal  with  the  property  or  some  part  of  it  in  a  speci- 
fied manner.  In  those  cases  the  Court  has  compelled  discovery  and  performanoe 
of  the  promise,  treating  it  as  a  trust  binding  the  conscience  of  the  donee,  on  the 
ground  that  otherwise  a  &aud  would  be  committed,  because  it  is  to  be  presumed 
that  if  it  had  not  been  for  such  promise  the  testator  would  not  have  made,  or 
would  have  invoked,  his  gift.  The  principle  is  precisely  the  same  as  m  the  case 
of  an  heir  who  has  induced  a  testator  not  to  make  a  will  devising  tlr^  '     ite 

'  See  Hahergham  v.  Vincent^  2  Yes.  Jim,  204  j  Coufwtess  FerraHa  v.  Lard  Hartford,  it, 

168. 

*  See  In  re  Fleetwood,  Sidgreaves  y.  Brewer,  L.  B.,  15  Ch.  Div.,  694. 

*  In  re  Boyee :  Boyee  v.  Oarritt  H.  E.,  20  Ch.  Diy.,  531. 

^  See  Johnson  ▼.  Bull,  5  De  G.  and  Sm.,  85 ;  Briggs  v.  Penny,  3  Mao.  and  G.,  846 ;         U- 
m  V.  Tondineon,  L.  E.,  3  Ap.  Ca.,  404 ;  In  re  Boyee  i  Boyee  v.  Carritt,  L.  E.,  26  Ch.  Diy, 
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Awaj  from  him,  by  a  promise  that  if   the  estate  were  allowed  to  descend,  ha 
would  make  oertain  provisions  out  of  it  for  a  person  named.^ 

Where  there  is  a  bequest  to  two  persons  as  tenants  in  common,  with  a  seoret 
tmst  communicated  to  one  of  them  only,  the  gift  to  the  other  is  not  void,  even  if- 
the  secret  trust  be  proved,  though  it  would  have  been  so  in  the  case  of  joint 
tenants^. 

If  a  secret  trust  is  alleged  it  must  be  distinctly  and  clearly  shown  that  the 
persoiL  whom  it  is  sought  to  convert  into  a  trustee  acted  malo  animo,^  So  the 
emus  ia  an  those  allying  it  to  prove  that  a  tmst  for  charity  was  communi- 
cated to,  and  expressly  or  tacitly  accepted  by  the  devisees.^ 

The  Indian  Succession  Act,  aa  I  have  said,  does  not  contain  any  provision 
M  to  the  particular  language  of  a  will  or  the  manner  in  which  it  may  be  written. 
It  is  therelore  immaterial  in  what  language  a  will  is  written.^  It  may  be 
written,  or  partly  written,  in  pencil.^  If  the  part  of  a  will  written  in  pencil 
appears  to  be  deliberative  only,  as  where  queries  are  placed  in  the  mai^gin,  that 
part  must  be  omitted  from  the  probate.''  And,  primd  facie,  the  presumption 
is  that  alterations  made  in  pencil  are  deliberative ;  in  ink,  final.^ 

If  a  paper  be  superscribed  ^  Heads  of  a  Will,'  or  '  Plan  of  a  Will,'  &c.,  the 
infereaaoe,  we  have  seen,^  from  this  would  be  that  it  was  a  paper  from  which  it 
was  intended  that  a  more  formal  will  should  be  drawn  out,  yet,  in  a  case  where 
such  an  instrument  was  dated,  signed,  and  endorsed  '  intended  will,'  and  altera- 
iimis  in  it  afterwards  made  in  a  formal  manner,  and  the  deceased  declared  upon 
being  taken  ill  that  he  had  written  the  heads  of  his  will  and  signed  it,  and  that 
that  would  do  very  well,  the  paper  was  established  as  a  will.^^ 

As  to  the  wording  of  a  will,  the  Indian  Succession  Act,  following  the  rule 
laid  down  by  Lord  Kenyon  in  Hay  v.  Coveniry,^^  declares  that  it  is  not  neces- 
sary that  any  technical  words  or  terms  of  art  should  be  used  in  a  will,  but  only  that 
the  wording  shall  be  such  that  the  intentions  of  the  testator  can  be  known  there- 

'  Stickland  v.  Aldridge,  9 .  Ves.  516 ;  Wcdgrave  v.  TehhSf  2  K.  and  J.,  318  ;  UcConmck  y. 
Qroga»f  L.  B.,  4  H.  L.,  82 ;  Jcmw  y.  BadXtyt  !'•  I^*i  8  Ch.  Ap.,  362  ;  Boelnre  Boy 08  :  Boyea 
r,  CarrUt,  L.  B^  26  Ch.  Diy.,  681. 

*  Botthitham  r.  Dw/meM^  L.  B.,  8  Oh.  Div.,  480. 
■  UcOarmick  y.  Qroffan,  L.  B ,  4  H.  L.,  82,  p.  97. 
mes  y.  BadUy,  L.  B.,  8  Oh.  Ap.,  362. 

liams  on  Ezeontors,  p.  113 1  See  Reynolda  v.  Kortright^  18  Beav.  417. 
Msman  v.  Ptnningtonf  3  Hooxe's  P.O.,  223. 

the  goods  of  Hall,  L.  B.,  2  P.  and  D.,  256  ;  In  the  goods  of  Adams,  tb.,  367. 
^wkss  y.  Uawkes,  1  Hagg.,  321 ;  Williams  on  Executors,  112. 
nte  p.  G&  and  oases  there  cited. 

hue  y.  Spear,  1  Phill.,  350 ;  Williams  on  Executors,  p.  110. 
'  T.  B.|  00. 
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from.i  It  is,  however,  a  rule  of  conatraction,  as  we  shall  find  later  in  dealing 
witl^  the  constraction  of  wills,  that  if  technical  words  are  used,  they  are  to  be 
construed  according  to  the  technical  sense,  unless  upon  the  whole  it  is  plain  that 
the  testator  did  not  so  intend.* 

The  next  point  which  I  propose  to  discuss  is  the  testamentary  capacity 
which  is  necessary  to  the  making  of  a  valid  will.  Under  the  Indian  Sueoession 
Act  every  person  of  sound  mind  and  not  a  minor  may  dispose  of  his  property 
by  will.*  In  England  formerly  alien  friends  or  such  as  were  at  peace  with 
England  might  make  wills  to  dispose  of  their  personal  estate,  but  alien  enemies, 
unless  they  had  the  King's  license,  express  or  implied,  to  remain  in  England,  were 
incapable  of  making  any  testamentary  disposition  of  their  property.*  Now  in 
England  by  s.  2  of  the  Naturalization  Act,  1870^  an  alien  has  power  to  take, 
acquire,  hold  and  dispose  of  both  real  and  personal  property  in  the  same  manner 
in  all  respects  as  a  natural  born  British  subject.  Under  s.  46  of  the  Indian 
Succession  Act,  it  would  seem,  that  aliens,  whether  friends  or  enemies,  if  not  dis- 
qualified by  reason  of  mental  capacity  or  minority,  may  dispose  of  property 
of  every  description  by  will.^  In  England,  at  one  time,  the  personal  property  of 
a  felo  de  se  was  forfeited  to  the  Crown ;  but  now  forfeiture  is  abolished  by  33 
and  34  Vict.  c.  23,  except  in  the  case  of  outlawry .^  Under  the  Indian  Sue- 
cession  Act,  not  only  a  felo  de  se,  but  a  convicted  criminal,  may  make  a  will.^ 

A  testator  at  the  time  of  making  his  will  must  be  fully  co^izant  of  ^t^ 
contents,  and  be  in  a  condition  to  exercise,  and  must  in  fact  exercise  thought 
jud^ient  and  reflection  respecting  the_act  he  is  doing.^  In  a  case  where  a 
testator  executed  a  will  on  his  deathbed  in  favour  of  his  wife  to  the  exclusion 
of  the  other  members  of  his  family,  and  it  was  alleged  he  was  of  weakened  and 
impaired  capacity,  the  Privy  Council  expressed  an  opinion  that  in  order  to  con- 
stitute a  sound  disposing  mind  a  testator  in  such  a  case  must  not  only  be  able 
to  understand^that  he  is  by  hisjwillgiying^the  whole^of  hisjprqperty  to  one  object 
of  hisregardj  but  he  must  also  have  capacity  to  comprehend  the  extent  of  his 
property  and  the  nature  of  the  claims  of  others  whom  by  his  will  he  is  excluding 
from  all  participation  in  that  property,  and  that  the  protection  of  the  law  is  in 
no  cases  more  needed  than  it  is  in  those  cases  where  the  mind  has  been  too  much 

'  Act  X  of  1866,  8.  61.    This  section  applies  to  Hindus,  efco.  under  Act  XXI  of  1870. 

•  Pfr  Lord  Alvanley  in  Thellusson  v.  Woodford,  4  Ves.,  329. 

•  S.  46.    Tliis  section  applies  to  Hindos  etc.  under  Act  XXI  of  1870. 
^  Williams  on  Executors,  18. 

•  83  Vict.  0.  14. 

•  See  Mayor  of  Lyons  v.  E.  I.  Co,j  1  Moore's  P.  C,  175. 
V  See  42  and  48  Yiot.  o.  69,  s.  3. 

•  See  In  the  goods  of  Balxley,  81  L.  J.,  Prob.,  178. 
y  •  jyufawr  r,  Orcft,  8  Moore's,  P.  C,  136, 


enfeebled  to  comprehend  more  objects  than  one,  and  most  especially  when  that 
one  may  be  so  forced  upon  the  attention  of  the  invalid  as  to  shut  out  all  o^ei*s 
ihxt  might  require  consideration,  and  then  the  question,  as  in  the  case  before  the 
I  Judicial  Committee,  was  not  whether  the  testator  knew,  when  he  was  giving  all  his 
property  to  his  wife  and  excluding  all  other  relations  from  a  share  in  it,  but 
|)  whether  he  was  at  that  time  capable  of  recollecting,  who  those  relations  were, 
of  onderstanding  their  respective  claims  upon  his  regard  and  bounty,  and  of 
deliberately  •  forming  an  iQtelligent  purpose  of  excluding  them  fi*om  any  share 
of  his  property.^ 

A  lunatic  usually  mad  but  having  intervals  of  reason  cannot,  during  his  | 
insanity  make  a  will,'  but  during  the  intervals  of  reason  he  may  make  a  valid  I 
testament,^  appointing  executors  and  disposing  of  his  goods  at  pleasure.^    An  | . 
idiot,  that  is,  a  fool  or  madman  from  his  nativity,  who  has  never  had  any  lucid 
intervals  is,  of  course,  incapable  of  making  a  will.*    It  must  be  borne  in  mind 
that  if  a  testator  make  a  will  while  in  a  state  of  unsound  mind,  the  will  does 
not,  upon  his    subsequently    recovering  his  imderstanding,    become  operative, 
nnlesB  the  testator  after  having  regained  his  sound  reason  republish  it  as  his 
inll.6 

/^  If  a  person  impeach  the  validity  of  a  will  on  account  of  the  sugposed 
incapacity  of  the  testator,  it  wiU^  be  Jncumbent  on  him  to  establish  such 
inoipaci^  by  the  clearest  and  most  satisfafitory  proofs.  The  burden  of  proof 
rests  upon  the  person  attempting  to  invalidate  what  on  its  face  purports  to  be 
a  legal  act.  In  other  words,  samty^must  be  presumed,  till  the  contrary  is  shown.® 
In  the  case  of  Banks  v.  GoodfeUoWj'^  it  appeared  that  the  testator  made  a 
will  in  1863  ;  he  had  been  confined  as  a  lunatic  for  some  months  in  1841,  and  o^  c^t^  i 
he  remained  subject  to  delusions  that  he  was   personally   molested   by   a   man  ^ '  / 

who  had  long  been  dead,   and  that  he   was  pursued  by  evil  spirits  whom  he  Lt^  cL<Jc 
believed  to  be  visibly  present ;   and  these   delusions   were  shown  to  have  existed  ly  ^*'(^^( 
between  1841  and  the  date  of  the  will  and  also  between  that  date  and  his  death  in  '^y^  h^'.^ 
18S5.   As  to  the  testator's  general  capacity  to  manage  his  afEairs  etc.  the  evidence  d^^ttS  - 
was  contradictory,  but  it  was  admitted  that  at  times  he  was  capable  of  making  a       %  1  ^  - 

y  *  Hanoood  v.  Baker,  3  Moore,  P.  C.  282,  p.  290. 

*  Vfilliams  on  Execators,  19. 

*  Aot  X  of  1865,  8.  46,  Expl.  8  which  applies  to  Hindaa,  etc.,  under  Act  XXI  of  1870. 
WOliamB  on  Sxecntors,  21 ;  Cartwright  v.  Cartu^rightj  1  PhilL,  100 ;  Waring  v.  Waringf 
6Mo^V8  P.  C,  841 ;  Nichols  ▼.  Binw«,  1  Sw.  and  Tr.,  239. 

'    Tilliams  on  Executors,  17. 

'      ee  Williams  on  Executors,  229. 

'  rwHn  r.  Th<fmas,  2  Hagg.,  434 ;  Smee  v.  Smee,  L.  R.,  5  P.  D.,  84 ;  Murfett  v.  Snitk, 
12  P  *^ir.,  116;  Banks  v.  Qoodfellow,  L.  R.,  5  Q.  B,,  549  ;  Jenkins  v.  Morris,  L.  R.,  14  Ch.  D., 
874 ;  Williams  on  Executors,  20. 

R.,  5  Q.  B.,  549.  .  .  .  •     -  T  . 
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wiU«  The  Jxirj  wm  directed  to  consider  whether  at  the  time  ai  wy-V^wg  tde 
will<  the  teertaior  was  capable  of  having  such  a  knowledge  and  appreciation  of  facte, 
and  was  so  far  master  of  his  intentions  and  free  from  delusions  as  would  enable 
him  to  have  a  will  of  his  own  in  the  disposition  of  his  property  and  to  act  upon  it; 
and  they  were  further  directed  that  the  mere  fact  of  the  testator  being  able  to 
recollect  things  or  to  converse  rationally  on  some  subjects,  or  to  manage  soma 
business,  would  not  be  sufficient  to  show  that  he  was  sane,  while,  on  th«  other 
hand,^ slowness,  feebleness  and  eccentricities  would  not  be  sufficient  to  showhe 
was  insaney'and  that  the  whole  burden  of  showing  that  the  testator  was  fit  at 
the  time,  was  on  the  party  claiming  under  the  will.  It  was  held  that  the 
direction  to  ihe  Jury  was  practically  right,  for  that  it  was  immaterial  wheiher 
the  delusions  remained  latent  or  not  at  the  time,  if  the  testator  was  otherwise 
competent  to  mc^e  a  will,  as  neither  of  the  delusions — ^the  dead  man  being  in  no 
way  connected  with  the  testator, — ^had,  or  could  have  had,  any  influence  upon 
him  in  disposing  of  his  property.  In  cases,  such  as  that  of  Dew  v.  Clark} 
where  the  insane  delusion  had  a  direct  bearing  on  the  provisions  of  the  will,  the 
delusion  being  once  proved,  and  its  connection  with  the  will  being  manifest^  then 
is  no  difficulty  in  setting  aside  the  will. 

Previous  to  the  case  of  Banks  v.  QoodfeUow^  it  was  considered,'  that 
if  a  man's  mind  was  unsound  in  one  particular,  the  mind  being  one  and  indivisible, 
his  mind  was  altogether  unsound,  and  that  therefore  he  could  not  be  held  capaUe 
of  performing  rationally  such  an  act  as  the  making  of  a  will>  In  the  case  of 
8mee  v.  8meeJ^  it  was  laid  down  that  if  the  delusions  could  not  reasonably  he 
conceived  to  have  had  anything  do  with  the  deceased's  power  of  considering  the 
claims  of  his  relations  upon  him  and  the  manner  in  which  he  should  dispose  of 
his  property,  then  the  presence  of  a  particular  delusion  would  not  incapacitate 
him  from  making  a  will.  The  mere  existence,  however,  of  a  delusion  in  the 
mind  of  a  person  making  a  disposition  is  not  sufficient  to  avoid  it,  even  though 
the  delusion  is  connected  with  the  subject  matter  of  such  disposition.  It  is  a 
mere  question  of  fact  whether  the  delusion  did  or  did  not  affect  the  disposiliou.* 
Accordingly,  where  a  man  is  subject  to  delusions  which  are  compatible  with  the 
retention  of  the  general  powers  and  faculties  of  the  mind,  such  delusions  wiU 
not  be  sufficient  to  overthrow  the  will,  unless  they  were  such  as  were  calculated 
to  influence  the  testator  in  making  it. 

>  3  Add.,  79. 

•  L.  B.,  5  Q.  B.,  549. 

•  Waring  ▼.  Waring  6  Moore's,  P.  C  ,  341  j   Smith  v.  Tebbittf  L.  B.,  1  P.  and  D.,  i 

•  See  8mee  v.  Sinee,  L.  B.,  5  P.  D.,  84,  p.  90 ;  Jenkins  ▼.  Morris,  L.  B.,  14  Ch.  >7i, 

p.  C80. 

»  L.  B.,  5  P.  D.,  84. 

•  Jenkins  v.  Morris,  L.  B.,  14  Ch.  D.,  674. 


la  the  case  of  Banks  ▼.  QoodfeUoWy^  to  which  reference  has  already  been 
made,  Cockbum,  C.  J.,  said — ''  The  law  of  every  civilized  people  concedes  to  the 
owner  of  property  the  right  of  determining  by  his  last  will,  either  in  whole  or  in 
part^  to  whom  the  effects  which  he  leaves  behind  him  shall  pass.  Yet  it  is  clear 
that,  though  the  law  leaves  to  the  owner  of  property  absolute  freedom  in  this  ulti- 
mate disposal  of  that  of  which  he  is  thus  enabled  to  dispose,  a  moral  responsibility 
of  no  ordinary  importance  attaches  to  the  exercise  of  the  right  thus  given.  The 
instincts  and  affections  of  mankind,  in  the  vast  majority  of  instances,  will  lead 
men  to  make  provision  for  those  who  are  the  nearest  to  them  in  kindred  and 
who  in  life  have  been  the  objects  of  their  affection.  Independently  of  any  law, 
a  man  on  the  point  of  leaving  the  world  would  naturally  distribute  among  his 
children  or  nearest  relatives  the  property  which  he  possessed.  The  same  motives 
will  influence  him  in  the  exercise  of  the  right  of  disposal  when  secured  to  him 
by  law.  Hence  arises  a  reasonable  and  well- warranted  expectation  on  the  part 
of  a  man's  kindred  surviving  him,  that  on  his  death  his  effects  shall  become 
theirs  instead  of  being  given  to  strangers.  To  disappoint  the  expectation  thus 
created  and  to  disregard  the  claims  of  kindred  to  the  inheritance  is  to  shock  the 
common  sentiments  of  mankind,  and  to  violate  what  all  men  concur  in  deeming 
an  obligatiofn  of  the  moral  law.  It  cannot  be  supposed  that,  in  giving  the  power 
of  testamentary  disposition,  the  law  has  been  framed  in  disregard  of  these  consi- 
derations. On  the  contrary,  had  they  stood  alone,  it  is  probable  that  the  power 
of  testamentary  disposition  would  have  been  withheld,  and  that  the  distribution 
of  property  after  the  owner's  death  would  have  been  uniformly  regulated  by  the 
law  itself.  But  there  are  other  considerations  which  turn  the  scale  in  favour  of 
the  testamentary  power.  Among  those,  who,  as  a  man's  nearest  relatives,  would 
be  entitled  to  share  the  fortune  he  leaves  behind  him,  some  may  be  better  pro- 
vided for  than  others ;  some  may  be  more  deserving  than  others ;  some,  from 
age,  or  sex,  or  physical  infirmity,  may  stand  in  greater  need  of  assistance.  Friend- 
^p  and  tried  attachment,  or  faithful  service,  may  have  claims  that  ought  not 
to  be  disregarded.  In  the  power  of  rewarding  dutiful  and  meritorious  conduct, 
pat^nal  authority  finds  a  useful  auxiliary ;  age  secures  the  respect  and  atten- 
tions which  are  one  of  its  chief  consolations.  As  was  truly  said  by  Chancellor 
Kent,  in  Van  AlH  v.  Huntery^  '  It  is  one  of  the  painful  consequences  of  extreme 
old  age  that  it  ceases  to  excite  interest,  and  is  apt  to  be  left  solitary  and 
neg  jed.  The  control  which  the  law  stiU  gives  to  a  man  over  the  disposal 
of  1  '  *^roperty  is  one  of  the  most  efficient  means  which  he  has  in  protracted 
life  .  command  the  attentions  due  to  his  infirmities.'  For  these  reasons  the 
po^  sr  of  disposing  of  property  in  anticipation  of  death  has  ever  been  regarded 
PS    —  -^^  the  most  valuable  of  the  rights  incidental  to  property,  while  there  can 

A.,  6  Q.  B.,  p.  668.  *  5  Johnson,  N.  Y.,  Ch.  Bep.,  p.  159. 
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be  no  doubt  that  it  operates  as  a  useful  incentive  to  industry  in  the  acquisition 
of  wealth,  and  to  thrift  and  frugality  in  the  enjoyment  of  it.  The  law  of 
every  country  has  therefore  conceded  to  the  owner  of  property  the  right  of 
disposing  by  will  either  of  the  whole,  or,  at  all  events,  of  a  portion,  of  that 
which  he  possesses.  The  Roman  law,  and  that  of  the  Continental  nations 
which  have  followed  it,  have  secured  to  the  relations  of  a  deceased  person  in 
the  ascending  and  descending  line  a  fixed  portion  of  the  inheritance.  The 
English  law  leaves  everything  to  the  unfettered  discretion  of  the  testator,  on 
the  assumption  that,  though  in  some  instances  caprice,  or  passion,  or  the  power 
of  new  ties,  or  artful  contrivances,  or  sinister  influence,  may  lead  to  the  neglect 
of  claims  that  ought  to  be  attended  to,  yet,  the  instincts,  affections  and  common 
sentiments  of  mankind  may  be  safely  trusted  to  secure,  on  the  whole,  a  better 
disposition  of  the  property  of  the  dead,  and  one  more  accurately  adjusted 
to  the  requirements  of  each  particular  case,  than  could  be  obtained  tlirongh 
a  distribution  prescribed  by  the  stereotyped  and  inflexible  rules  of  a  general  law." 

It  is.  now  settled  law  that  the  mere  existence  of  a  delusion  is  not  snffi- 
^cient  to  deprive  a  man  of  testamentary  capacity,^  even  if  the  delusion  is 
I  connected  with  the  subject  matter  of  the  disposition.  It  is  a  question  of  evidence 
whether  the  delusion  affected  the  disposition.^  The  law  does  not  say  that  a 
man  is  incapacitated  from  making  a  will  if  be  proposes  to  make  a  disposition 
(of  his  property  moved  by  capricious,  frivolous,  mean  or  even  bad  motives.  Eveiy 
one  is  left  free  to  choose  the  person  upon  whom  he  will  bestow  his  property 
after  death,  entirely  unfettered  in  the  selection  he  may  think  proper  to  make.  He 
may  disinherit,  either  wholly  or  partially,  his  children,  and  leave  his  property  to 
strangers  to  gratify  his  spite,  or  to  charities  to  gratify  his  pride,  and  effect  must 
be  given  to  his  will,  however  much  the  course  he  has  pursued  may  be  condenmed. 

A  mafi  may  take  an  unduly  harsh  view  of  the  character  of  his  children,  bnt 
there  is  a  limit  beyond  which  one  feels  that  it  ceases  to  be  a  question  of  harah 
unreasonable  judgment  of  character,  and  that  the  repulsion  which  a  parent  exhi- 
bits towards  one  or  more  of  his  children  must  proceed  from  some  mental  defect  in 
himself.  There  is  a  point  at  which  such  repulsion  and  aversion  are  themselves 
evidence  of  unsoundness  of  mind.^ 

As  to  the  proof  of  lucid  intervals  great  care  must  be  exercised.  "  It  is 
scarcely  possible,"  said  Sir  John  Nichol,*  "  to  be  too  strongly  impressed  with 
the  great  degree  of  caution  necessary  to  be  observed  in  examining  the  pro  of 
a  lucid  interval.     In  some  cases  where  the  testator  has  been  of   unsound  "    id, 

*■  BroughUm  v.  Knight^  L.  B ,  3  F.  and  M.,  64)  8mee  v.  £fme6,  49  L.  J.,  P.  and  j      8; 
Jenkins  ▼.  Morris,  L.  R.,  14  Oh.  D.,  p.  680. 

'  Jenkins  v.  Morris,  L.  E.,  14  Ch.  D.,  p.  674. 

*  Broughton  y.  Knight,  L.  B.,  8  P.  and  D.,  64 ;  per  Hanneui  /. 

♦  White  V.  Driver,  1  Phill.,  88. 
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where  Uie  aci  was  not  only  done  and  completed  by  the  testator  himself  bnt  the 
will  was  proper  and  natural,  the  Courts  have  treated  the  will  as  made  in  a  lucid 
interyal.^  If  general  lunacy  is  onoe  established  the  party  alleging  a  lucid 
interral  must  establish,  not  merely  a  cessation  of  the  violent  symptoms  of  the 
disorder,  but  a  restoration  of  the  faculties  of  the  mind  sufficient  te  enable  the 
testator  to  judge  of  the  act.^ 

A  minor  under  the  Indian  Succession  Act  is  a  person  who  has  not  have 
completed  the  age  of  18  years.*  By  the  Indian  Majority  Act,  IX  of  1875,  s.  2, 
it  is  enacted  that  every  minor  of  whose  person  or  property  a  guardian  has  been, 
or  shall  be  appointed  by  any  Court  of  Justice,  and  every  minor  under  the  Court 
of  Wards  shall,  notwithstanding  anything  contained  in  the  Indian  Succession  Act 
or  in  any  other  enactment,  be  deemed  to  have  attained  his  majority  when  he  shall 
We  completed  the  age  of  21  years  and  not  before,  but  that,  subject  as  aforesaid, 
every  other  person  domiciled  in  British  India  shall  be  deemed  to  have  attained  his 
majority  when  he  shall  have  completed  the  age  of  18  years  and  not  before.*  The 
age  of  majority  under  Act  XL  of  1858,  is  also  18  yeai»s  (S.  26).  The  Indian  Suc- 
cession Act  is  silent  as  to  how  the  age  is  to  be  computed.  In  England,  in  computing 
the  age  of  a  person  for  testamentary  or  other  purposes,  the  day  of  the  birth  is  in- 
cluded ;  thus,  if  he  were  bom  on  the  16th  January  1800,  he  would  have  attained  his 
age  of  majority,  (i.  e.,  of  21  years)  on  the  15th  January  1821,  and  as  the  law  does 
not  reoognisse  fractions  of  a  day,  the  age  would  be  attained  at  the  first  instant  of 
the  latter  day.^  So  under  the  Indian  Majority  Act  ip  computing  the  age  of  any 
person,  the  day  on  which  he  is  born  is  to  be  included  as  a  whole  day.* 

The  definition  of  a  minor  in  the  Indian  Succession  Act  has  been  made  applica- 
ble to  Hindus  to  whom  the  Hindu  Wills  Act  applies.*^  Long  prior  to  the  passing 
of  the  latter  Act  it  had  been  held  that  a  Hindu  being  a  minor  was  incapable  of 
making  a  will.^  Under  Hindu  law  (as  we  have  seen^)  minority  terminated  at  the 
age  of  sixteen  years,  but  now,  in  all  cases  to  which  the  Hindu  Wills  Act  is  appli- 
cable, no  person  who  has  not  completed  the  age  of  18  is  competent  to  make  a  will. 

Although  a  minor  may  not  dispose  of  his  property  by  will,'<^  a  father, 

*  See  Gartwright  V.  Carlwrighij  1  ^hill ,  90;  Scruhy  V.  Fordham,  1  Add,  90. 
"  Hall  V.  Warren,  9  Ves.  606,  p.  611. 

*  ^ct  X  of  1865i  8.  8. 

ee  Raj  Coomar  Roy  v.   Alfuzuddin    Ahmed,   8  0.   L.   &.,  419  j  Stephrh  v,  Bfephan^ 
I  h     ..,  8  Cal.,  714,  (S.  0.)  10  C.  L.  R.,  533. 

*  Jarm,,  45,  4th  edition.  * 

*  ct  IX  of  1875,  8.  4. 

'      Bt  XXI  of  1870,  8.  6. 

'      jsnnath  By  sack  y.  Hurroaoondery,  3  Morlev's  Dig.,  198. 

'     iiP^'Of  P-  17. 

lot  X  of  1865,  B.  40.     This  section  applies  to  Ilindns,  etc.  under  Act  XXI  of  1870. 
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whatever  his  age  may  be,  may  by  will  appoint  a  guardian  or  guardians  for  his 
child  during  minority.*  In  England,  this  power  to  appoint  guardians  of  their 
infant  children  by  will  was  given  to  minors  by  12  Car.  II,  c.  24,  s.  8.  That  power 
was,  however,  taken  away,  it  seems,  though  not  expressly,  by  s.  7  of  the  Wills  Act, 
1  Vict.,  c.  26.*  In  England  a  testamentary  guardian  of  minor  children  is  entitled 
to  a  grant  of  administration  for  their  use  and  benefit  before  all  others.*  The  next 
in  order  is  the  guardian  of  the  estate  (not  the  person)  of  a  minor  appointed  by  the 
High  Court  of  Chancery,  or  a  guardian  appointed  by  a  competent  foreign  Court. 
If  there  be  no  such  guardian,  the  Court  itself  will  appoint  a  curator  or  guardian 
fix)m  the  next-of-kin  of  the  minor  for  the  purpose  of  taking  the  grant.* 

Whei'e  two  or  moi^e  persons  are  appointed  testamentary  guardians  the 
office  survives  although  there  are  no  express  words  of  survivorship  in  the  clause 
of  the  appointment.^ 

Explanation  I  to  s.  46  of  the  Indian  Succession  Act  declares  that  a  married 
woman  may  dispose  by  will  of  any  property  which  she  could  alienate  by  her  own 
act  during  her  life.  This  provision  is  in  accordance  with  the  civil  law,  according 
to  which  a  married  woman  was  capable  of  bequeathing  as  a  feine  sole.^ 

Prior  to  the  Married  Woman's  Propeii/y  Act,  1882,  which  gave  a  married 
woman  power  to  dispose  by  will  of  any  real  or  personal  property  as  her  separate 
property  as  if  she  were  a  feme  sole,  a  married  woman  in  England,  except  in 
certain  cases,  had  no  power  to  make  a  will.  Being  excepted  from  the  operation 
of  the  Statute  of  Wills,  34  and  35  Hen.  VIII,  c.  5,  she  was  incapable  of 
devising  lands,  and  she  was  also  incapable  of  making  a  testament  in  respect 
of  chattels  without  the  licence  of  her  husband,''  and  the  Wills  Act,  1  Vict., 
c.  26,  made  no  alteration  in  the  law  with  respect  to  the  testamentary  capacity 
of  a,  feme  covert,^  She  might  make  a  will  as  to  property  to  which  she  was 
entitled  in  autre  droix  as  executor,  and  could  appoint  an  executor  for  the 
purpose  of  continuing  the   representation   to  the  original  testator.^     She  might 


^  Aot  X  of  1865,  s.  47.     This  does  not  apply  to  Uindas,  otc. 

'  As  to  power  of  an  infant  to  appoint  gaardian  of  his  children,  see  Morgan  v.  HatchelU 
19  Beav.,  86. 

•  In  the  goods  of  Jform,  2  Sw.  and  Tr.,  360. 

♦  Eyre  v.  Shaftesbury,  2  P.  Wms.,  102. 

•  Rich  V.  Ghamberlayne,  1  Lee,  135 ;  In  the  goods  of  Ewing,  11  Hagg.,  381  ;  Goote'o      wb. 
Pract.,  129, 180.  % 

*  2  Blackstone's  Commentaries,  497. 

»  See  WUlock  v.  Noble,  L.  K.,  8  Ch.,  778 ;  7  H.  L.,  580. 

*  Williams  on  Executors,  p.  51. 

*  Scammell  v.  Wilkinson,  2  East,  552.     In  the  goods  of  Richc^rds,  L.  U.,  I  P.  and  D      56 
Williams  on  Executors,  p.  54. 
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tJfiO  make  a  will  in  pursuance  of  an  agreement  made  before  marriage  or  by 
virtue  of  a  power.*  So  she  might  dispose  of  personal  property  and  of  the 
beneficial  interest  in  real  estate  settled  to  her  separate  use,^  and  also  of  her 
sayings  ont  of  alimony.* 

Under  s.  4  of  the  Indian  Succession  Act,  no  person  to  whom  the  Act  applies, 
acquires  by  marriage  any  interest  in  the  property  of  the  person  whom  he  or 
she  marries,  nor  becomes  incapable  of  doing  any  jact  in  respect  of  his  or  her 
own  property  which  he  or  she  could  not  have  done  if  unmarried.* 

The  testamentary  pow^r  of  a  Hindu  female,  we  have  seen,^  over  her  stridkan 
is  commensurate  with  her  power  over  it  in  her  lifetime.  But  she  has  no  power 
to  bequeath  property  which  she  inherits  from  males,  or  property  in  which  she 
has  only  a  limited  interest.^  Section  46  of  the  Indian  Succession  Act  has  been 
made  to  apply  to  Hindus  by  s.  2  of  the  Hindu  Wills  Act,  1870.  Accordingly,  a 
Hindu  married  woman  may  by  will  dispose  of  whatever  property  she  might  have 
disposed  of  during  her  lifetime.  I  have  already  referred*^  to  the  question  which 
has  been  raised,  but  which  apparently  has  not  been  decided,  as  to  the  right  of  a 
Hindu  widow  to  make  a  devise  in  resp%!t  of  accumulations  arising  from  the  estate 
of  her  husband  in  her  hands,  which  she  ^ay  have  evinced  an  intention  to  keep 
separate  from  her  husband's  estate.  There  Appears  to  be  no  reason,  as  I  have 
endeavoured  to  show,  why  it  should  not  be  held*khat  a  Hindu  widow  should  have 
this  Limited  power  of  devise  in  respect  of  accumulations  from  the  income  of  her 
husband's  estate. 

Persons  who  are  deaf,  or  dumb,  or  blind  are  not  thereby  incapacitated  from 
making  a  will  if  they  are  able  to  know  what  they  do  by  it.® 

In  England  one  who  is  deaf  and  dumb  from  his  nativity  is,  in  presumption 
of  law,  an  idiot,  and  therefore  incapable  of  making  a  will,  but  the  presumption 
is  one  which,  of  course,  may  be  rebutted.^     Old  age  alone  does  not  deprive  a  man 

*  Tttcker  r.  Inman,  4  M.  and  Gr.,  1077  ;  Williams  on  Bxeoutorfl,  p.  56  j  Burnett  r.  d^arm, 
1  Ves.,  Sen.  156 ;  Hawksley  v.  Barrow,  L.  R.,  1  P.  and  D.,  147  ;  Diver  v.  TJiompscnf  4  Taunt.,- 
294 ;   Waiock  v.  Noble,  L.  R.,  7  H.  L.,  580. 

*  Taylor  V  Meads,  11  Jar.,  N.  S.,  166 ;  Pnde  v.  Buhh,  L.  B.,  7  Ch.,  64. 

*  Moore  v  Burhery  11  Jnr.,  N.  S.  539. 

*  See  the  provisions  of  the  Indian  Married  Woman's  Act,  III  of  1874. 

*  Supra,  p.  55. 

Venkata  Rama  Rao  v.  Vejikata  Suriya  Rao,  I.  L.  R.,  2  Mad.,  333,  P.  C.  j  SeKari  Zcll 
San  .^al  ▼.  Juggo  Mohan  Qosssain,  6  C.  L.  R.,  422  ;  Teencotorie  Chatter jee  y.  Denonath  Banex/4$ 
8  1^   *".,  49 ;  Dhoolvb  Bhaee  v.  Jeevee,  1  Borr.,  75 ;    Umraot  v.  Kalyandas,  Ibid,,  314. 

3upra,  p.  55. 

^ot  of  1865,  8.  46,  Ezpl.   2.      This  section  applies  to  Hindus  etc.,  nnder  the  Hindu 
Wil    **ct. 

In  thegoode  of  Owston  2  Sw.  void   Tr.   461;   Williams   on   Executors,  18;  In  the  goods 
of  G     U,  3  Sw.  and  Tr.,  431. 
K 
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J  of  tlie  capacity  to  make  a  wilU  ;^nor  does  mere  incapacity  to  majiage  his  sStarti^A 
Extreme  old  age,  however,  tends  to  excite  the  jealousy  and  vigilance  of  the 
Court.*  Under  the  Indian  Succession  Act,  no  person  can  make  a  will  while  he 
in  such  a  state  of  mind,  whether  arising  from  drunkenness  or  illness,  or  from  any 
other  cause,  that  he  does  not  know  what  he  is  doing.*  The  real  test  in  all 
cases  of  this  kind  is,  whether  the  testator  had  a  proper  appreciation  or  comjgye. 
hension  of  his  act.*  Thug,  if  no  suspicion  of  fraud  exists,  a  will  consistent  with 
previous  affection  and  supported  by  recognitions  and  circumstances  showing 
volition  and  capacity  is  valid,  though  made  in  extremis,  and  though  the  instnic- 
tions  were  conveyed  though  the  party  benefited.®  To  constitute  a  sound 
disposing  mind,  a  testator,  as  we  have  seen,  must  not  only  be  able  to  understand  i 
that  he  is  by  his  will  giving  his  property  to  an  object  of  his  regard,  but  he  must  , 
also  have  the  capacity  to  comprehend  the  extent  of  the  property  and  the 
nature  of  the  claims  of  others  whom  by  his  will  he  may  be  excluding  from 
participation  in  the  property .7  In  the  case  of  Prinsep  v.  Dyce  Sorhfjre?  Dr. 
Lushington  said  "In  cases  where  no  mental  insanity  has  either  existed  or 
been  supposed  to  exist,  the  enquiry  into  the  capacity  of  a  testator  in  extreme 
old  age,  enfeebled  by  long  illness,  or  where  death  is  fast  approaching,  is  simply 
whether  the  mental  faculties  retain  sufficient  strengh  fully  to  comprehend  the 
act  to  be  done." 

As  to  incapacity  arising  from  drunkenness,  it  has  been  held  that  the  mere 
fact  that  the  testator  was  addicted  to  drinking,  and  had  an  attack  of  delirium 
tremens  a  few  days  before  executing  the  will,  are  immaterial,  if  he  was  able  to 

]  understand  it  at  the  time  of  executing  it.^ 


J' 


A  will  or  any  part^^^  of  a  will,   the  making  of  which   has  been   caused  by 
fraud^*  or  coercion,^*  or  by  such  importunity  as  takes  away  the  free  agenpy  of 

*  Ea-parte  Cranmevy  18  Ves.,  445. 

*  Sherwood  v.  Sandersoriy  19  Ves.,  285. 

■  Kinleside  v.  Harrison,  2  PhilL,  462,  per  Sir  John  Kicholl. 

♦  Act  X  of  1865,  8.  46,  Expl.  4. 

*  HartooodY.  Baker,  3  Moo.,  P.  0.,  282;  Act  X  of  1365,  s.  46,  illnflts.,  (a)  (6)  and(c); 
Prvnsep  v.  Dyce  Sombre,  10  Moo.,  P.  C,  278. 

•  Boss  V.  Chester,  1  Hagg.,  227. 

»  Harwood  y.   Baker,   3  Moo.,   P.   C,  282;  Earl  of  Seftonv.  Eopwood,  I  F.  w  i78; 

Smith  V.  TehUt,  L.  B.,  1  P.  and  D.,  398,  400.     See  Smee  v,  Smee,  L.  E.,  5  P.  D.  84. 

•  10  Moo.,  P.  C,  278. 
»  Handlei/  v.  Stacey,  1  P.  and  F.,  574. 
'•  Allen  V.  McPhereon,  1  H.  of  L.,  p.  191. 
"  See  per  Lord  Hardwicke  in  Lord  DonegaVe  case,  2  Veg.,  Sen.  408 ;  Allen  v.  Jfo.       »», 

^.  of  L.,  pp.  207  and  208. 

»"  Hall  V.  Hall,  L.  K.,  1  P.  and  D.,  481. 
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f.  the  testator,  is  void.^y^f  pai-t  of  a  will  had  been  obtained  by  fraud  only   such  |)  I 
part  is  void,  and  probate  may  be  granted  of  the  other  part.'  // 

It  is  not  necessary  to  constitute  coercion  that  there  should  be  actual 
violence.  Imaginary  terrors  may  be  sufficient  for  that  purpose.*  If  a  wife, 
by  falsehood,  raises  prejudices  in  the  mind  of  her  husband  against  those  who 
woald  be  the  natural  objects  of  his  bounty,  and  by  contrivance  keeps  him  from 
intercourse  with  his  relatives,  to  the  end,  that  the  impressions,  which  she  knows 
he  had  thus  formed,  may  never  be  removed,  such  contrivance  may  be  equiva- 
lent to  positive  fraud,  and  may  render  invalid  any  will  executed  under  false 
impressions  thus  kept  alive."*  ^/Hhe  influence  to  vitiate  an  act  must  amount^ 
to^qrce  and  coercion  destroying  free  agency,  and  there  must  be  proof  that 
the  act  was  obtained  by  this  coercion.?  It  must  be  shewn  that  the  will  of 
the  testator  was  coerced  into  doing  that  which  he  did  not  desire  to^o,  but  the 
mere  fact  that  in  making  the  will  he  was  influenced  by  immoral  considerations  -^ 
does  not  amount  to  undue  influence,  so  long  as  the  disposition  of  the  will 
express  the  wishes  of  the  testator.®  //It  is  not  because  one  person  has  unbounded 
inflg^ice  over  another  that  such  influence,  when  exercised,  even  tliough  it 
inay  be  very  bad  indeed^  is  undue  influence  in  the  legal  sense  of  the  word. 
Thus  a  young  man  may  be  caught  in  the  toils  of  a  harlot  who  makes  use 
of  her  influence  to  induce  him  to  make  a  will  in  her  favour  to  the  exclusion  ,| 
of  his  relatives.  It  may  unfortunately  be  natural  that  a  man  so  entangled  should  i 
yield  to  that  influence,  and  confer  large  bounties  upon  the  person  with  whom  he 
has  been  brought  into  such  relation,  yet  the  law  does  not  attempt  to  guard  against 
such  contingencies.  So  a  man  may  be  the  companion  of  another  and  may 
encourage  him  in  evil  courses,  and  thus  obtain  what  is  ordinarily  called  an  undue 
ipflqence  oyer  himjtnd  the  consequence  may  be  a  will  in  his  favour.  But  that 
again,  shocking  as  it  is,  will  not  amount  to  an  undue  influence  in  the  eye  of  the 
law.7  The  importunity  or  persuasion  which  does  not  deprive  the  testator  of 
the  exercise  of  his  judgment  and  volition  will  not  amount  to  undue  influence.^^^' 

If  a  testator  was  prevented  by  force  and  threats  from  altering  or  revoking 
a  will,  the  Court  may  declare  that  the  person  using  the  force  or  threats  are 
trustees  in  respect  of  anything  taken  under  the  will.^ 

'  Act   X   of  1865,   8.   48.     See   the   illastrations   to   the  section.     This  section  applies  to 
Hindus,  etc.  under  the  Hinda  Wills  Act. 
»  ^Hen  v.  McPherswi,  1  H.  of  L.,  p.  191. 
yysB  V.  Rossboroughf  6  H.  L.,  2. 
dj  per  Lord  Cranworth. 

dlicmis  V.  Goudey  1  Hagg.,  581  ;   Wing f ore  v.  WingrorCy  L.  R.,  11  P.  D.,  81. 
'ingrove  v.  Wingrovey  L.  B^^l  P.  P.,  81. 
«/. 

[oriitnn  v.  Adminifitrator  Ocneyal^l^lj.  R.,  7  Mad.,  515. 
itts  V.  Doughty,  L.  E.,  bV^Div.,  20.  ~ 
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Th-e  leading  case  upon  undne  influence  is  that  of  Huguennin  t.  BctseUy^ 
where  a  donation  was  set  aside  on  the  ground  of  spiritual  ascendancy  and 
undue  influence  obtained  by  the  defendant  over  the  mind  of  the  plaintiff.  A 
more  recent  case  on  his  subject  is  that  of  Lyon  v.  Home,^  In  that  case  the 
plaintiff,  who  was  a  widow  of  advanced  years  and  weak  and  superstitious, 
sought  to  set  aside  certain  deeds  by  which  the  defendant  had  induced  her  to 
transfer  to  him  large  sums  of  money.  The  defendant,  by  representing  himself 
as  a  spii^tual  medium  between  the  living  and  the  dead,  had  induced  her  to  believe 
it  to  be  her  late  husband's  wish  that  he  should  be  treated  as  her  adopted  son, 
and  under  that  belief  the  deeds  had  been  executed.     The  deeds  were  set  aside. 

//  A  will  is  not  void  if  made  under  the  influence  of  acts  of  attention  and 
kindness.^  Persuasion,  appeals  to  the  affections  or  ties  of  kindred,  to  a  sentiment 
of  eyatitude  for  past  services,  or  pity  for  future  destitution,  or  the  like,  are  all 
legitimate,  and  naiay  be  pressed  on  the  testator,  but  pressure  of  whatever  kind 
whether  acting  on  the  fears  or  the  hopes,  if  so  exerted  as  to] "overpower  the 
volition  without  convincing  the  judgment,  is  a  species  of  restraint  under  which 
no  valid  will  can  be  made.*  / 

,  -^  In  the  case  of  Hall  v.  Hall,^  Lord  Penzance  made  the  following  observations : 
"  Importunity  or  threats,  such  as  the  testator  has  not  the  courage  to  resist — ^moral 
commands  asserted  and  yielded  to  for  the  sake  of  peace  and  quiet,  or  of  escaping 
from  distress  of  mind  or  social  discomfort — these,  if  carried  to  a  degree  in  which 
the  free  play  of  the  testator's  judgment,  discretion  or  wishes  is  overborne,  will 
constitutfe  undue  influence  though  no  force  is  either  used  or  threatened.  In  a 
word,  a  testator  may  be  led  but  not  driven/and  his  will  must  be  the  offspring 
of  his  own  volition  and  not  the  record  of  some  one  else's." 

,  If  there   has  been  no  fraud,  or  coercion  or  other  undue  influence,  and  it  he 

.  proved  that  the  testator  was  of  sound  mind,  memory  and  understanding,  and  that 
the  will  was  read  over  to  him,  or  that  he  had  read  it  to  himself,  it  must  be  pre- 
sumed that  he  knew  and   approved   of   the  contents,  and  such  knowledge  and 

j  approval  will  be  held  to  extend  to  every  part  of  the  will.* 

Words  or  clauses  introduced  into  a  will  by  mistake  or  accident,  without 
the  knowledge  of  the  testator,  may  be  struck  out.'''     But,  unless  words  have  been 

*  14  Ves.,  273  j  2  Whiteand  Tador'a  L.  C,  547  j  see  Norton  v.  BeWy,  2  Eden,  286. 
»  L.  R.,  6  Eq  ,  655. 

■  Earl  of  Sefton  v.  Hopwood,  1  F.  and  E.,  578  ;  Act  X  of  1865,  a.  48.  ill.  Qi). 

*  Sail  V.  Hally  L.  R.,  1  P.  and  D.,  482. 

*  L.  R.,  1  P.  and  D.,  462. 

*  Alter  V.  Atkinson^  L.  R.,  1  P.  and  D.,  665  ;  Goodacre  v.  Smith,  tb.,  359  ;    Barter  y.  .      w, 
.  R.,  3  P.  and  D.,  11,  22  ;  Guardh&use  v.  Blackburn,  L.  R.,  1  P.  and  D.  109. 

'  Falton  V.  Andrew,   L.   R.,  7  H.   L.,  448  ;  2£orrell  y.  MorreU,  L.  E.,  7  P.  Diy.,  68.         (A» 
ods  of  Oswald,  L.  R.,  3  P.  and  D.,  162. 
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inserted  or  omitted  without  the  knowledge  of  the  testator,  the  Court  cannot 
correct  the  will  either  by  the  omission  of  words  or  by  the  insertion  of  other 
irords.^^    In  the  case  of  Otuirdhouse  y.  Blackhum,*  where  a  will  had  been  read 
over  to  a  capable  testatrix  and  duly  attested  by  her,  the  Court  refused  to  exclude  |  y>* 
from  probate  certain  words  inserted  in  it,  and  which  were  not  in  accordance  with  i        m^ 
the  instructions  given  by  her  solicitor,  nor  were  contained  in  the  draft  codicil  f  • 

which  had  been  read  over  to,   and  approved  by  her,  although   such  words  were  ; 
Bwom  to  by  the  solicitor,  who  prepared  the  codicil,  to  have  been  inserted  without 
any  instructions  from  her,  and  by  his  inadvertence.     Lord  Penzance  made  the 
following  remarks  :  "  It  is  obvious  that  if  the  Court  should  allow  itself  to  pass  '; 
beyond  proof  that  the  contents  of  any  such  paper  were  read  or  otherwise  made   i 
known  to  the  testator,  and  sufEer  an  inquiry  by  the  oath  of  the  attorney  or  others    • 
as  to  what  the  testator  really  wished  or  intended,  the  authenticity  of  a  will  would  \ 
no  longer  repose  on  the  ceremony  of  execution  exacted  by  Statute,  but  would  be 
set  at  large  in  the  wide  field  of  parol  conflict,  and  be  confided  to  the  mercies  of 
memory.     The  security  intended  by  the  Statute  would  thus  perish  at  the  hands 
of  the  Court.     *     •     •    *    The  codicil  was  proved  to  have  been  read  over  to  the 
testator  before  the  execution  thereof ;  she  duly  executed  the  same,  and  the  Court 
conceives  it  to  be  beyond  its  functions  or  powers  to  substitute  the  oath  of  the 
attorney  who  prepared  it  fortified  by  his  notes  of  the  testator's  instructions  for 
the  written  provisions  contained  in  a  paper  so  executed." 

In  In  the  goods  of  OswaM,^  a  testatrix  having  executed  a  will  was  advised 
that  a  bequest  to  her  daughter  should  be  secured  to  her  separate  use,  and  she 
gave  directions  that  a  testamentary  paper  to  that  effect  should  be  prepared.  A 
paper  was  thus  prepared  purporting  to  be  her  last  will  and  testament  and  con- 
taining a  clause  revoking  all  former  wills.  The  testatrix  was  not  aware  that 
the  paper  contained  such  a  clause,  and  it  was  not  read  over  to  her.  The  clause 
was  said  to  have  been  inserted  per  incuriam,  and  was  omitted  from  the  probate.* 

In  cases  where  portion  of  a  will  has  been  introduced  through  fraud,  it  is 
only  where  that  portion  is  severable  from  the  remainder  that  it  can  be  excluded 
from  the  will.^  Where  the  rejection  of  part  on  the  ground  of  its  having  been 
introduced  by  fraud,  alters  the  sense  of  the  remainder,  it  may  be  questioned 
whether  there  is  a  valid  will  at  all.^ 

•  Barter  v.  HarUr,  L.  R.,  8  P.  and  D.,  11,  22  ;  Mitchell  v.  Qurd,  8  Sw.  and  Tr.  76. 

•  L.  B.,  1  P.  and  D.,  109,  p.  117. 

•  L.  E.,  3  P.  and  D.,  162, 

•  See  In  e^  goods  of  Duane,  2  Sw.  and  Tr.,  590. 

•  Shodes  v.  Rhodes,  L.  E.,  7  App.  Ca.,  192. 
•Ibid. 
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LECTURE  V. 

EXECUTION,  REVOCATION,  ALTERATION  AND  REVIVAL 

OP  WILLS. 

Rales  as  to  Dsecation  of  wills— Signature'— Attestation— Mark — Stamped  name — Position  of 
testator's  signature— Signing  hy  initials — Attesting  witnesses,  whether  oompetent  to  sign 
by  affixing  mark  or  seal — Attesting  witnesses  mnst  sign  in  presence  of  testator — "  Pre- 
sence of  the  testator  *' — Presumption  where  witnesses  hare  no  reoolleotion  of  attdsting 
testator's  signature — What  is  sufficient  acknowledgment — Importance  of  aitestatiim 
clause — Effect  of  gifts  to  attesting  witnesses,  or  their  husbands  or  wives — Gift  to  irustes 
as  such,  where  wife  attests  will — ^Acceleration  of  interests  after  gift  by  reason  of  legatee 
being  attesting  witness — Witness  not  disqualified  to  prove  will  by  interest,  or  by  being 
executor — Privileged  wills — Rules  as  to  privileged  wills — Persons  included  in  terms 
"  soldier  "  and  "  mariner  or  seaman  " — Nuncupative  wills  by  privileged  persons — **  Being 
at  sea  " — Minority  in  case  of  privileged  wills — Revocation  of  wills — Wills  when  revoked 
by  marriage — Power  of  appointment — Wills  of  Hindus  not  revoked  by  marriage — Wills 
how  revoked^Revooation  by  " other  will  or  codicil" — ^by  cancellation  or  obliteration^ 
Doctrine  of  dependent  relative  revocation — Presumption  of  revocation — General  revo- 
catory  clause — Prior  codicil,  whether  revoked  by  codicil  revoking  will — Revocation  by 
burning,  etc.,  or  "otherwise  destroying" — Lost  Wills,  Presumptions  as  to — Proof  of  Con- 
tents of  lost  wills — Destruction  of  will  by  a  third  person — Revocation  of  wiU  made  for 
valuable  consideration — Alterations  in  wills — Obliterations — Interlineations — Erasures- 
General  presumptions  as  to  alterations — Wills  containing  blanks — Revocation  of  privileged 
wills — Revival  of  wills — Extent  of  revival  of  will  or  codicil  partly  revoked  and  afterwards 
wholly  revoked — ^Wills  cannot  be  revived  by  implication— Intention  to  revive — Evidence 
of  re-execution  of  revoked  will — Re -publication  of  revoked  will. 

Having  dealt  with  the  general  characteristics  of  wills  and  discnssed  the 
capacity  necessary  to  the  valid  exercise  of  testamentary  power,  I  propose  now 
to  deal  with  the  requirements  for  the  due  execution  of  a  Talid  will  and  with  the 
rules  which  regulate  the  revocation,  alteration  and  i^evival  of  wills. 

By  8.  50  of  the  Indian  Succession  Act*  every  testator,  who  is  not  a  &  '  lier 
employed  in  an  expedition  or  engaged  in  actual  warfare,  or  a  mariner  sea 
(soldiers  and  sailors  being  allowed  under 'certain  circumstances  to  make  hat 
are  called  privileged  wills)  must  execute  his  will  according  to  the  foF  ing 
rules : — 

*  This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act. 
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Fir$t. — The  testator  shall  sign  or  sliall  affix  his  mark  to  the  will,  or  it  shall 
be  signed  by  some  other  person  in  his  presence  and  by  his  direction. 

Second, — The  signatnre  or  mark  of  the  testator,  or  the  signature  of  the 
person  signing  for  him,  shall  be  so  placed,  that  it  shall  appear  that  it  was 
intended  thereby  to  give  effect  to  the  writing  as  a  will. 

Third. — The  will  shall  be  attested  by  two  or  more  witnesses,  each  of  whom 
most  have  seen  the  testator  sign  or  affix  his  mark  to  the  will,  or  have  seen 
flome  other  person  sign  the  will  in  the  presence  and  by  the  direction  of  the 
testator,  or  have  received  from  the  testator  a  personal  acknowledgment  of 
hiB  signatnre  or  mark,  or  of  the  signature  of  such  other  person  ;  and  each  of 
the  witnesses  must  sign  the  will  in  the  presence  of  the  testator,  but  it  shall  not 
be  necessary  that  more  than  one  witness  be  present  at  the  same  time,  and  no 
particular  form  of  attestation  shall  be  necessary. 

In  the  English  Wills  Act,  1  Vict.,  c.  26,  s.  9,  the  words  as  to  signing  are 
"  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  direction."  Under  that  section  it  was  held 
that  a  mark  by  the  testator  for  a  signature,  although  the  name  did  not  appear, 
was  sufficient,^  and  that  although  the  testator  was  himself  able  to  write.*  So, 
where  a  wrong  name  was  added  after  the  mark,  but  there  was  no  doubt  as  to 
identity  of  the  testator,  the  execution  was  held  to  be  good.*  Sealing  is  not 
a  signature^  unless,  perhaps,  where  the  seal  is  affixed  by  way  of  signature,^  and 
leftling  without  signing  has  been  held  not  to  be  sufficient.®  A  will  may  be 
signed  by  a  former  name,  as  in  the  case  of  a  woman  signing  the  name  of  a  former 
hiiBband,^  or  it  may  be  signed  under  an  assumed  name,^  the  signature  in  each 
case  being  treated  as  a  mark.  In  the  same  way  a  signing  by  initials  has  been 
held  to  be  sufficient.^ 

A  will  may  be  written  on  several  sheets  of  paper  and  in  such  a  case  one  sig- 
nature  ia.^iiffici.<e,nt.i^  K  the  will  is  on  several  pieces  of  paper,  it  is  not  necessaiy 
that  they  should  all  be  connected  together.  It  is  sufficient  that  they  should  be 
in  the  same  room  when  the  execution  took  place,  and  the  legal  presumption  is  that 
sheets  bound  together  and  constituting  the  will  as  found  in  the  testator^s  desk 

'  In  the  goods  of  Briee,  2  Curt.,  325  ;  In  the  goods  of  AmisSy  2  Bob.,  116. 
■  In  the  goods  of  Field,  3  Curb.,  752. 

I  the  goods  of  ClarJcey  1  Sw.  and  Tr.,  22  ;  In  the  goods  of  DotLce,  2  Sw.  and  Tr.,  593. 
right  v.  Wake/ord,  17  Ves.,  459. 
ie  Jenkins  v.  Cfaisford,  8  Sw.  and  Tr.,  p.  96. 
ray  son  v.  Atkinsonj  2  Ves.  Sen.,  459  ;  per  Lord  Habdwicke. 
the  goods  of  Reading y  3  Bob.,  339. 
the  goods  of  Qlover,  11  Jnr.,  1022. 
the  goods  of  Savory,  15  Jur.  1042. 
^insor  v.  Pratt,  2  Brod.  and  B.,  650 :  Marsh  v.  Majsh,  1  Sw.  and  Tr.,  628. 
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or  other  receptacle  were  so  bound  together  at  the  time  of   the  ezecation  and 
attestation.  ^^ 

With  reference  to  the  provision  in  the  Indian  Suocession  Act  that  the  will 
should  be  signed  by  '  some  other  person  in  the  presence  of  the  testator  and  hj  hia 
direction '  it  has  been  held,  in  Bombay,  that  the  person  making  the  signatiii« 
on  the  will  for  the  testator  is  not  competent  as  an  attesting  witness  of  its  execu- 
tion.* "  Some  other  person,"  in  the  third  of  the  rules  to  section  50  of  the  Indian 
Succession  Act,  the  Court  there  interpreted  as  meaning  "  some  person  other  than 
the  attesting  witnesses."  In  Englajid,  it  has  been  held,  that  there  is  nothing  in 
the  English  Statute,  which  prevents  an  attesting  witness  from  also  signing 
the  will  for  the  testator  by  his  direction.*  The  person  so  signing  may  do  so  in 
his  own  name.^  It  was  held  that  the  direction  of  the  testator  amounts  to  an 
acknowledgment,  and  it  is  that  direction  which  the  witness  attests.^ 

In  all  cases  in  which  the  will  is  signed  by  another  person,  there  must  be 
some  act  or  word  on  the  part  of  the  testator  to  show  that  the  signature  was 
made  at  his  request.^ 

In  Jenkins  v.  Gaisford,^  where  a  testator  towards  the  end  of  his  life  had  his 
usual  signature  engraved  so  that  it  might  be  stamped  on  letters  and  other 
documents  requiring  his  signature,  and  made  two  codicils  each  of  which  was  so 
stamped  with  his  name  by  another  person  in  his  presence  and  by  his  directi<»i, 
it  was  held  that  the  codicils  were  duly  executed.  Sir  C.  Cress  well  said :  "  It 
has  been  decided  that  a  testator  sufficiently  signs  by  making  his  mark,  and  I 
think  that  it  was  rightly  contended  that  the  wword  "  signed "  must  hare  the 
same  meaning  whether  the  signature  is  made  by  the  testator  himself  or  by 
some  other  person  in  his  presence  or  by  his  direction,  and  therefore  a  mark 
made  by  some  other  person  under  such  circumstances  must  suffice.  Now 
whether  the  mark  is  made  by  a  pen  or  by  some  other  instrument  cannot  make 
any  difference,  neither  can  it  in  reason  make  a  difference  that  a  facsimile  of  the 
whole  name  was  impressed  instead  of  a  mere  mark.  The  mark  made  by  the 
instrument  or  stamp  was  intended  to  stand  for  and  represent  the  signature  of 
the  testator.  In  the  case*^  where  it  was  held  that  sealing  was  not  signing,  the 
seals  were  not  affixed  by  way  of  a  signature." 

In  India  the  use  of    stamped  names  is  by  no  tneans  uncommon.    It  may 

»  Marsh  v.  Marsh,  1  Sw.  and  Tr.,  528 ;  30  L.  J.,  (P.  M.  and  A.),  77  ;  Bee*  v.  Rees    ^    ^, 
8  P.  and  D.,  84. 

*  In  the  goods  of  Vamubhai  Sarahji  Avahhai  v.  Pestanji  Nanahhaif  11  Bom.  H.  C.  B., 
■  In  the  goods  of  Bailey,  1  Cnrfc.,  914. 

*  In  the  goods  of  Clark,  2  Curt.,  329. 

•  Smith  V.  Harris,  1  Rob.,  362. 

•  3  Sw.  and  Tr.,  93. 

^  Be  Marshall,  18  L.  T.,  N.  S.,  643,  cited  in  Shelford's  Real  Property  Statutes,  506. 
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bo  qnestioned  whether,  ander  the  Indian  Succession  Act,  a  person  signing  for  the 
^estator  may  sign  by  a  mark,  for  the  second  rule  under  s.  50  of  that  Act  seems  to 
draw  a  distinction  between  the  "  signature  or  'mark  of  the  testator "  and  the 
"  signature  of  the  persons  signing  "  for  the  testator. 

Where  the  testator  does  not  himself  sign  the  will  but  some  other  person 
signs  it  in  his  presence  and  by  his  direction,  then  besides  that  other  person  there 
must  be  two  witnesses  who  must  sign  the  will  in  the  presence  of  the  testator.' 

Under  the  second  rule  laid  down  by  s.  50  of  the  Indian  Succession  Act 
the  signature  or  mark  of  the  testator,  or  the  signature  of  the  person  signing 
for  him  must  have  been  intended  to  give  effect  to  the  writing  as  a  will. 
The  provisions  of  this  rule  are  somewhat  different  from  those  in  the  Wills  Act 
Amendment  Act,  15  and  16  Vict.,  c.  24,  s.  1,  which  enacts,  that  the  "signature 
shall  be  so  placed  at,  or  after,  or  following,  or  under,  or  beside,  or  opposite  to 
the  end  of  the  will,  that  it  shall  be  apparent  on  the  face  of  the  will  that  the 
testator  intended  to  give  effect  by  such  his  signature  to  the  writing  as  his 
will."  The  object  of  the  Statute  was  to  prevent  a  space  being  left  between 
the  foot  or  end  of  the  will  and  the  signature  of  the  testator  so  as  to  admit  of 
additions  being  made  after  execution.^  Under  the  English  Act  it  was  held, 
that  a  will  of  an  English  lady,  which  ^as  drawn  up  by  a  Notary  in  France, 
and  signed  by  her,  not  at  the  end  of  the  will  itself,  but  at  the  end  of  a  notarial 
minute,  which  immediately  followed  the  will,  detailing  the  circumstances  under 
which  the  will  was  executed,  was  signed  in  compliance  with  the  Statute.^ 

Mr.  Bonner jee,  in  his  Commentary  on  the  Hindu  Wills  Act,  p.  6,  points  out 
that  most  documents  in  this  country  are  signed  by  the  parties  executing  them  on 
the  top,  and  suggests  that,  as  the  rule  does  not  lay  down  any  positive  rule 
as  to  where  wills  are  to  be  signed,  that  the  practice  may  still  be  safely  followed. 

It  is  sufficient  under  the  English  Statute,  it  seems,  for  the  signature  to  be 
physically  connected  with  the  will,  provided  that  otherwise  its  position  is  in 
compliance  with  the  Statute.  Thus,  where  the  deceased  signed  his  name  on 
a  piece  of  paper  upon  which  no  dispositive  part  of  his  will  was  written  and 
this  paper  was  attached  by  string  to  the  paper  on  which  the  will  was  written, 
just  opposite  to  the  termination  of  the  writing,  it  was  held  that  the  execution 
was  valid,  there  being  evidence  that  the  papers  were  in  the  same  state  at  the 
time  when  the  signing  took  place.^  So,  where  the  signatures  of  the  testator 
ar    attesting  witnesses  were  written  on  a  separate  piece  of  paper  previously 

/»  re  Hemlota  Dabeet  I.^  L.  B  ,  9  Cal.,  226 ;  aoe  In  the  goods  of  Vanahhai  Sorahji  Avabhai 
y.     istanji  Nanabhai,  11  Bom.  H.  C.  B.,   87. 
•  Comeby  v.  Gt6*<m«,  1  Rob.,  705,  p.  708. 

Page  v.  Donovan^  2  Jar.,  N.  S.,  220 ;  In  re  Qauaden,  2  8w.  and  Tr.,  263. 
^  In  the  goods  of  Horsford,  L.  B.,  3  P.  and  D.,  211. 

L 
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wafered  to  the  foot  of  the  will,  the  will  was  held  to  be  duly  executed.^    In 
eases  where  the  signatures  are  not  on  the  same  piece  of  paper  as  thai  od 
which  the  will  is  written,  but  npon  a  piece  of  paper  attached  thereto,  evidence 
must  be  given  to  show  that,  at  the  time  of  the  signature,  the   papers  were 
attached.^    Where  a  codicil,  written  on  half  a  sheet  of  paper,  occupied  so  much 
space  as  not  to  leave  room  for  the  signatures  of  the  testator  and  of  the  wit- 
nesses in  the  ordinary  form,   and  beneath  it  were  the  signaiores  of  the  two 
attesting  witnesses^   and  on   the  right  hand   side  of  the  paper,   in  a  blank 
space    between    the    edge    and  the  codicil,    the  signature  of    the  testator  wa8 
written  at  right  angles  to  the   codicil, — it   was   held,  that  the  codicil  was  duly 
signed.*    Where,  however,  the  testator  signed  the  first  five  sheets  oi  a  will, 
but  omitted   to  sig^   the   sixth,   which   was  the  last,   and  the  attesting  wit- 
nesses sigpaed  all  the  six  sheets,  no  part  of  the  will  was  admitted  to  probated 
It  was  contended   in  favour  of  the  will   that  probate  might  be  granted  of 
the  first  five  sheets  and  the  signature  at  the  bottom  of  the  fifth  sheet  treated 
as  the  execution  of  the  will.     The  answer  to  the  contention,  apart  from  the 
necessity,  under  the  English  Statute  of  Wills,  for  the  will  to  be  signed  at  the 
foot  or  end  thereof,  was  that  the  signature  at  the  bottom  of  the  fifth  and  pre* 
ceding  sheets  was  intended  to  guard  against  other  sheets  being  interpolated,^ 
and  that  when  the  testator  stopped  at  the  fifth  sheet,  it  was  only  because  he 
thought  it  was  the  last  and  not  that  ho  intended  his  signature  there  as  ui 
execution  of  the  whole.     Although,  as  we  have  seen,  a  signing  by  initials  is 
sufficient,^   a  signature,   it    appears  to  have  been  considered  in  In  the  qoods 
of  Wilson^  must  be  completed.     In  that  case,  the  testator  was  unable  to  complete 
his  signature  and  probate  was  refused.^ 

Where  a  testator  read  over  an  attestation-clause  containing  his  name  written 
by  himself  in  the  presence  of  two  witnesses,  who  subscribed  the  names,  and 
the  testator  then,  on  the  opposite  page  of  the  paper,  wix)te  some  words,  beneath 
which  he  added,  "  Attestation,  John  Walker,  testator,"  and  the  names  of  two 
executors,  it  was  held,  that  the  testator  intended  to  give  effect  to  his  will  by  the 
signature  of  his  name  in  the  attestation  clause.^    So,  where  the  testator,  after 

•  Cook  V.  Lambert,  32  L.  J.,  P.,  89  :  3  Sw.  and  Tr.,  46. 

«  In  the  goods  of  West,  12  W.  B.,  (Eng.),  89  j  Shelford's  Real   Property  Statutes,  p.  h^l 
In  the  goods  of  Hors/ord,  L.  R.,  3  P.  and  D.,  211. 
'  In  re  Jones,  4  Sw.  and  Tr.,  1. 
^  8toeetland  v.  Stoeetland,  4  Sw.  and  Tr.,  6. 

•  See  Eioen  v,  FranUvn,  Deane  7. 

»  In  the  goods  of  Savory,  15  Jur.,  1042;  In  the  goods  of  Hinds,  16  Jar.,  1161. 
»  2  Curt.,  853. 

•  See  In  the  goods  of  Savory,  15  Jur.,  10i2 ;  In  the  goods  of  Hinds,  16  Jar.,  1161. 

•  rn  the  goods  of  Walker,  2  Sw.  and  Tr.,  354. 


ATTESTATION   OF  WILLS.  91 

filling  tip  a  printed  form  of  will,  wrote  his  name  in  the  attestation-clause  and  after 
the  witnesses  had  signed  their  names,  the  testator  again  wrote  his  name  beneath 
their  signatures,  probate  of  the  will  was  granted  with  the  omission  of  the 
testator's  second  signature.^  So  a  clause  added  after  the  testator  had  signed  his 
name  was  excluded  from  probate,^  the  writing  being  squeezed  into  the  space 
aboYe  and  below  the  signature,  and  there  being  no  subsequent  acknowledgment. 
But  where  the  last  sentence  in  a  testamentary  document  commenced  immediate- 
ly aboTB  the  signature  of  the  deceased,  and  was  continued  in  three  short  lines 
to  the  left  of  it,  the  last  two  lines  being  somewhat  below  the  signature,  the 
sentence,  being  shown  to  have  been  written  before  the  signature,  was  included 
in  the  probate.^ 

Under  the  Wills  Act  Amendment  Act,  15  and  16  Vict.,  c.  24,  no  signature 
is  operative  to  give  to  any  disposition  or  direction  which  is  underneath  or 
follows  it,  but  it  seems,  that  where,  from  the  obvious  sequence  and  sense  of  the 
context,  it  appears  to  the  satisfaction  of  the  Court  that  the  signature  of  the 
testator  really  follows  the  dispositive  part  of  a  testamentary  instrument,  though 
it  may  occupy  a  place  on  the  paper  literally  above  the  dispositive  parts  or  paii^ 
thoreof ,  the  Court  will  admit  such  testamentary  instrument  to  probate.*  Wills 
have  been  held  duly  executed  notwithstanding  that  blank  spaces  were  left 
after  the  concluding  words.  Thus,  in  Hunt  v.  Hunt,'^  where  a  will  ended  in 
the  middle  of  the  third  page  of  a  sheet  of  foolscap  paper,  the  lower  half  of  the 
page  being  left  blank,  and  the  attestation-clause  and  the  signatures  being 
written  on  the  top  of  the  fourth  page,  the  will  was  held  to  be  duly  executed.* 

Afi  to  the  sufficiency  of  attestation  by  the  marks  of  the  witnesses  some  doubt 
has  arisen  in  the  Indian  Courts  upon  the  third  rule  to  s.  50  of  the  Indian 
Succession  Act.  That  rule,  while  it  provides  that  each  of  the  witnesses  must  | 
have  seen  the  testator  sign  or  affix  his  mark  to  the  will,  provides  that  they  [ 
must  each  sign  the  will  in  the  presence  of  the  testators.  Had  it  been  the  ' 
intention  of  the  Legislature  that  the  witnesses,  instead  of  signing,  might  also  I 
affix  their  marks,  we  should  naturally  have  expected  to  find  this  intention  I 
carried  out  by  express  words.      In  Fernandez  v.  Alves^'^  M.  Melvill  and  F,   D. 

*  In  ths  goods  of  Casmore^  L.  B.,  1  P.  and  D.,  653  $  Smith  v.  Smithy  L.  B.,  1  P.  and  D.,  143. 

*  In  the  goods  of  Arthur,  L.  B.,  2  P.  and  D.,  273. 

.w  ths  goods  of  Ainstcorth,  L.  B.,  2  P.  and  D.,  151  ;  see  In  ths  goods  of  Kimpton,  83  L.  J., 
Ft        .58;  In  the  goods  of  Woodley,  ib.,  154 ;  In  the  goods  of  Btrf,  L.  B.,  2  P.  and  D.,  214. 
the  goods  of  Kimpton,  3  Sw.  and  Tr.,  427  ;  (S.  C.)  38  L.  J.,  Prob.,  153. 
B.,  1  P.  and  D.,  209 
i  the  goods  of  Wotton,  L.  B.,  3  P.  and  D.,  150  ;  In  the  goods  of  Archer,  L.  B.,   2  P.  and 
D.,         ,  see  In  the  goods  of  Oore,  3  Cart.,  758. 
L.  B.»  3  Bomb.,  382. 
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M^ltill,  JJ.,  heM  that  it  Wai^  n^oetuis^iry  to  the  validity  of  a  will  that  the  actual 
signatnre,  as  distinguished  tr6m  a  taete  mark,  of  at  least  two  witnesses,  shomld 
appear  on  the  face  of  the  wills  In  In  the  goods  of  Wynne,^  which  was  quoted  in 
argnnient  in  that  case,  Pontifex,  J.  had  said — *^  I  am  inclined  to  think  that 
a  signature  by  mark  would  be  a  sufficient  signature  by  a  witness  even  under 
the  Indian  Act,  as  it  would  undoubtedly  be  under  the  English  Act."  And 
White,  J.,  in  a  subsequent  case,  again  suggested  a  doubt  whether  it  was  neces- 
sary that  the  attesting  witnesses  should  affix  their  signatures  as  distingnided 
from  theit  marks.'  In  a  very  recent  case  before  the  High  Court  at  Calcatta, 
the  question  again  arose^  and  the  Court,  following  the  Bombay  High  Court,  held 
that  it  is  necessary  for  the  validity  of  a  will  that  the  signature,  as  dJetrngnijahed 
from  the  mere  mark,  of  at^least  two  witnesses  must  appear^onthe  will.^ 

In  England  it  has  been  held  that  a  will  is  sufficiently  attested  by  a  mu*k,^ 
although  the  witnesses  were  capable  of  writing,'  and  although  by  mistake  the 
wrong  name  had  been  written  opposite  the  mark,*  or  by  initials.T^ 

It  need  hardly  be  pointed  out  that  it  is  not  advisable  to  have  wills  attested 
by  persons  who  are  unable  to  enbsGribe  their  names. 

The  placing,  of  initials  upon  a  will  to  amount  to  a  subscription  most  be 
done  with  the  intention  of  attesting  the  execution.^  In  the  goods  cf  MarOiiy^ 
whek*e  a  will  was  altered  after  execution,  and  on  re-execution  the  witoessee 
attested  the  will  by  placing  their  initials  in  the  margin  opposite  to  the  ait^a- 
tion,  it  was  held  that  the  will  was  not  property  re^exeouted.  This  decision, 
howevei*,  as  pointed  out  by  Mr.  Jarman,i®  is  questionable,  for  the  initials  were 
intended  to  represent  the  signatures  of  the  witnesses,  and  it  was  proved  by 
affidavit  that  they  were  written  with  the  intention  of  attesting  the  re-execatioD. 

One  witness^  it  was  held,  could  not  subscribe  the  name  of  another^  for  he 
might  have  made  his  mark.^^  Where  the  deceased  having  signed -his  will  in  the 
presence  of  a  servant,  and  the  latter  merely  subscribed  himself  as  ^*  servant  of  S*' 
without  writing  his  name,  it  was  held  that  there  was  a  sufficient  attestation, 

>  18  B.  L.  B.,  898. 

*  Bi890nath  Dinda  y.  Doyaram  Janay  6  C.  L.  B.,  565  ;  (S.  C.)  I.  L.  B.,  5  Calo.,  738. 

*  Nitye  Ocpal  Sircar  y.  Nagendraftath  MitteVf  I.  L.  B.,  11  Cal.,  429. 

*  Barrison  v«  Sarrison,  8  Ves.,  186  ;  Addy  V.  Gru»,  Ibidy  504. 

*  In  the  goods  of  Amiss,  2  Bob.,  116. 

*  In  the  goods  ofAshmore,  8  Gnrt.^  756. 

'  In  the  goods  of  Christian,  2  Bob.,  110.    In  the  goods  of  Martin,  1  Bob.,  712. 

*  In  the  goods  of  Cunningham,  29  L.  J.,  Gh.,  71  ^ 
»  1  Bob.,  712. 

'•  WillB,  p.  864 

**  In  the  goods  of  Cope,  2  Bob.,  335  ;  In  the  goods  of  Mtddleton,  33  L*  J.,  P.  16  j  see  aii  h 
the  goods  of  Blewitt,  L.  B.,  5  P.  and  D.,  116 ;  and  In  the  goods  of  Sheam,  50  h*  J*,  P.  and  II  L& 
In  the  goods  of  Leverington,  L.  B.,  IIP.  D.,  80. 
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the  iritneas  being  taken  to  hare  intended  the  words  describing  himself  to  be 
an  identifioation  of  himself  as  the  person  signing.^ 

It  is  not  sufficient  for  an  attesting  witness  to  trace  over  a  preyions  signature 
with  a  dry  pen  on  the  re-execntion  of  a  will.'  Such  an  act  amounts  to  no 
more  than  an  acknowledgement  of  a  signature,  which  is  not  sufficient,^  for  no 
authority  is  given  either  by  the  English  or  the  Indian  Statute,  as  in  the  case 
of  ezecntion,  for  a  witness  to  acknowledge  a  signature  previously  made.  The 
witness  must  do  an  act  which  shall  be  apparent  on  the  will>  Where  a  witness 
merely  added,  on  a  re-execution  of  a  will,  the  word  "  Bristol "  to  her  name 
written  on  the  previous  execution  it  was  held  that  he  had  not  properly 
attested  the  re-execution,  the  ground  of  the  decision  being  that  there  was 
nothing  to  show  that  the  word  '*  Bristol  *'  was  intended  to  represent  the  wit- 
ness's signature.^  The  subscription,  in  the  words  of  Lord  Chelmsford,  must 
be  such  a  signature  as  is  descriptive  of  the  ydtness  whether  by  a  mark  or  by 
initials,  or  by  writing  the  full  name.^  Where  a  will  was  signed  by  the  de- 
ceased in  the  presence  of  two  witnesses,  one  of  whom  subscribed  it  with  his 
own  name  and  the  other  with  the  name  of  her  husband,  it  was  held  that  the 
win  was  not  properly  attested.? 

A  witness  unable  to  write  may  have  his  hand  guided  by  another  person, 
who  may  be  one  of  the  witnesses.^  Thus,  in  In  tha  goods  of  Lewisf  the  names  of 
two  attesting  witnesses  were  written  by  another  person  whilst  they  held  the  top 
of  the  pen,  and  the  will  was  held  to  be  duly  attested. 

It  is  imperative^that  the  witnesses  should  sign  in  the  presence  of  the 
testator,  but  it  is  not  necessary  that  they  should  sign  in  the  presence  of  eaoh 
other.^^  It  is  sufficient  if  the  signature  of  the  testator  Js  juade  or  acknow- 
ledged in  the  pi*oseiiceof  two  witnesses*  In  the  case  of  Oasement  v.  Ftdton^^ 
before  the  Judicial  Committee  of  the  Privy  Council,  it  was  laid  down  that 
the  witnesses  to  a  will  should  subscribe  their  respective  names  in  the  presence 
of  each  other.     The  ground  of  the  decision  was  this : — ^If  one  witness  were 

"  In  ths  goods  of  Sperling,  3  Sw.  and  Tr.,  272. 

'  Playne  ▼.  fifcrtvew,  1  Rob.,  772.    In  the  goods  of  Maddock,  L.  ft.,  8  P.  and  D.  169. 

*  Moore  y  King,  3  Curt.,  243. 

*  Playne  v.  Seriven,  1  Bob.,  772,  p.  776,  per  Sib  H.  Jrnner  Fust. 

*  Tn  the  goods  of  IVevanion,  2  Bob.,  811  ;  Charlton  y,  Eindmarsh,  8  H.  L.,  Ca.,  160.  See 
In       yoode  of  Christian^  2  Bob.,  110. 

Charlton  v.  Hindmarsh,  8  H.  L,,  Ca.,  p.  171. 
Tn  the  goods  of  Leverington,  L.  B.,  11  P.  D.,  80. 

Harrison  v.  Elvvn,  3  Q.  B.,  117  ;  In  the  goods  of  Frith,  4  Jar.,  N.  S.,  288  ;  27  L.  J.,  Prob., 
6  i     'ryar  v.  Pryor,  29  L.  J.,  P.,  114. 
31  L.  J.,  Prob.,  168. 

'  In  the  goods  of  Wehh,  1  Jur.,  (N.  8.)  1096,  citing  PatUds  r,  Jackson,  6  Notes  of  Caa.,  1. 
'  6  Moo.,  P.  C,  130  ;  p.  139. 
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present  one  day  and  another  on  a  different  day,  it  would  be  impossible  to  say 
that  both  attested  tho  same  fact,  viz.,  the  capacity  of  the  testator,  as  be 
might  be  sane  one  day  and  insane  the  other  day,  and  thus  his  capacity  would 
only  be  attested  by  a  single  witness.  The  necessity,  however,  for  the  signa- 
ture to  be  made  or  acknowledged  before  each  seems  to  get  over  the  difficulty 
suggested  by  the  Judicial  Committee,  and  since  the  case  of  In  the  goods  of  WM^ 
the  law  on  this  subject  in  England  may  be  taken  to  be  settled  that  it  is  not  neces- 
sary that  the  witnesses  must  sign  the  will  in  the  presence  of  each  other.  The 
words  ^  in  the  presence  of  the  testator'  in  the  Indian  Succession  Act,  it  has 
been  held,  cannot  receive  a  larger  interpretation  than  has  been  put  upon  them 
in  the  English  Courts,  viz.,  that  the  t^jtator  must  at  least  be  in  such  a 
position  that  he  might  have  seen  the  witnesses  subscribe  their  names  if  he 
had  desired  to  do  so.*  In  Tribe  v.  Trihe,^  at  the  time  when  the  witnesses 
attested  the  will,  the  testatrix  lay  in  bed  with  the  curtains  closed  and  her 
back  to  the  attesting  witnesses,  who  deposed  to  her  iniftbility  to  have  turned 
herself  so  as  to  have  drawn  aside  the  curtains.  The  will  was  held  not  to  have 
been  signed  in  the  presence  of  the  testatrix.^  In  the  case  of  In  the  good*  of 
Piercy^^  where  the  testatrix  was  blind,  it  was  held  that,  even  in  that  case  it 
must  appear  that  the  will  was  so  attested  that  the  testatrix,  if  she  had  her 
eyesight,  could  have  seen  the  witnesses  subscribe.  If  the  testator  oould  not 
"by  any  possibility  have  seen  the  witnesses  sign,  the  will  is  not  propo'ly 
attested.* 

The  testator  must  be  conscious^f  the  fact  when  the  witnesses  signJ 

There  is  a  presumption,  in  the  absence  of  evidence  to  the  contrary,  even 

where  the  witnesses  do  not  recollect  the  facts  attendant  on  the  execution,  that  the 

Avill  was  duly  executed  and  attested,^  especially  where  there  is  a  regular  attestation 

clause.®     In  Wright  v.  Sanderson,^^  neither  of  the  witnesses  to  a  codicil  could  say 

I  anything  as  to  what  writing  was  on  the  paper,  nor  as  to  whether  the  testator's 

»  1  Jur.,  N.  8.,  1096. 

»  Esaias  v.  Odbnely  3  All.,  H.  C.  R.,  32. 

•  1  Rob.,  775. 

^  See  Newton  y.  Clarhej  2  Cnrt.,  320. 
»  1  Rob.,  278. 

•  In  the  goode  of  Colman,  3  Curt.,  118  ;  Intestate  and  Teatamentary  Succession,  ^    '" 
'  Right  ▼.  Price,  1  Doug.  241  j  Jenner  v.  Finch,  L,  R.,  5  P.  Div.,  106. 

•  Burgoyne  v.  Showier,  1  Rob.,  5  ;  Jn  the  goods  of  Puddephatt,  L.  R.,  2  P.  and  D.,  .  .  W 
V.  Stanton,  2  Jur.,  N.  S.,  880 ;  Leech  v.  Bates,  6  Notes  of  Ca.,  704  $  Cooper  r.  Bociei  ?  irt 
649  :  4  Moore's,  P.  C.  419 :  Blake  v.  Knight,  3  Curt.,  647  j  Lloyd  v.  Boherte,  12  Moor  C , 
168  J  Wright  v.  Sandere^m,  L.  R.,  9  P.  D.,  149 ;  Blake  v.  Blake,  L.  R.,  7  P.  D.,  102. 

»  Woodhouse  v.  Balfmir,  L.  R.,  13  P.  D.,  2. 
«  li.  R.,  9  P.  D.,  149. 
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I  frignatiire  was  there  when  they  signed,  and  both  said  they  had  not  Been  him  sign. 
The  iBondnct  of  the  testator  both  in  the  preparation  and  in  the  calling  together 

i  of  his  witnesses  showed  a  desire  to  do  everything  regularly.  It  was  held  that  the 
presumption,  omnia  rite  esse  custa^  therefore  applied,  and  that  this  presumption  was 
not  rebutted  by  the  evidence  of  the  two  witnesses  who  appeared  to  have  been 
nerrous  and  confused  on  the  occasion  of  the  attestation  and  whose  recollection 
of  what  took  place  was  evidently  imperfect.  The  fact  jthat  the  testator  had 
experience  in  the  execution  of  wills  or  knew  what  was  necessary  to  be  done,  it 
baa  been  said,  is  strong  evidence  that  the  requirements  of  the  Statute  have  been 
complied  with.^ 

In  England,  it  has  been  considuted  a  sufficient  acknowledgement,  if  the 
witness  was  asked  to  sign  by  a  third  party  in  the  presence,  and  with  the  implied 
assent,  of  the  testator.'  In  Inglesant  v.  Inglesanty^  the  deceased  signed  her  will 
in  the  presence  of  one  witness.  On  the  entry  of  the  second  witness  a  person  pre- 
sent directed  him  to  sign  his  name  under  the  signature  of  the  testatrix.  He  did 
so  and  the  seoond  witness  also  subscribed  his  name.  The  deceased  was  in  the 
room  bat  said  no  word  during  the  proceeding.  The  will  was  lying  on  the  table 
open  and  was  headed  in  large  characters  with  words  :  '^  This  is  the  last  will  and 
testament  of"  etc.  It  had  also  a  full  and  formal  attestation-clause.  After 
taking 'time  to  consider,  Sir  James  Hannen  held  that  there  was  a  sufficient 
acknowledgement  of  her  signature  by  the  testatrix.     It  is  at  least  doubtful 

*  whether  this  would  have  been  a  sufficient  acknowledgement  under  the  third 
rale  to  s.  50  of  the  Indian  Succession  Act  which  requires  the  acknowledgement 
to  be  a  *^  personal  acknowledgement."  In  another  English  case,^  it  was  said  that 
it  is  not  necessary  that  the  testator  should  say  in  express  terms  *'  that  is  my  sig- 
nature," but  that  if  it  clearly  appears  that  the  signature  was  existent  on  the  will 
when  it  was  produced  to  the  witnesses  at  the  request  of  the  testator  that  they 
should  subscribe  it,  that  will  be  a  sufficient  acknowledgement.  So  a  statement 
made  by  the  testator  to  the  witnesses  that  a  document  produced  before  them 
is  his  will  is  a  sufficient  acknowledgement  if  the  signature  was  clearly  and 
visibly  apparent  on  the  face  of  it.*  This  rule  was  followed  by  the  Bombay 
High  Court  in  the  case  of  Manickbhai  v.   Hormasji  Bomanjifi    The   Court,   how 

*  Lloyd  V.  BobertSf  12  Moo.,  P.  C,  168 ;  Woodhouse  v.  Balfour,  L.  R.,  13  Prob.  Div.,  2. 
^lesant  v.  Inglegant,  L.  B.,  3  P.  and  D.,  172. 
.  S.,  S  P.  and  D.,  172. 
eigtoin  ▼.  Keigtoin,  8  Cart.,  611. 

n  the  gooda  of  Ashmare,  8  Curt.,  766 ;  In  the  goods  of  Davis,  ihidy  348 ;    In  the  goods  of 
Din  ..,•«,  2  Bob.,  641  ;  Cooper  v.  BockeU,  4  Moore's  P.  0.,  419  ;  Qwillim  v.  Qioillim,  3  Sw.  and 
Tr.,  "00  5  Smith  ▼.  Davis,  L.  B.,  1  P.  and  D.,  143 ;  Beckett  v.  Hoioe,  L.  R.,  2  P.  D.,  1 ;  see  Blake 
T.  E    "tc,  L.  B.,  7  P.  D.,  102. 
.  L.  B.,  1  Bom.,  647. 
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Qver,  mnBt  be  satisfied  in  a  omQ  of  this  kind  that  the  signature  was  npon  the 
will  when  the  witnesses  signed  it.  If  the  signature  of  the  testator  be  oovered 
up,  so  that  the  witnesses  do  not  see  it,  there  will  be  no  acknowledgement.^ 
The  witnesses  must,  at  the  time  of  the  acknowledgement,  see,  or  have  the 
opportunity  of  seeing,  the  signature  of  testator,  and  if  such  be  not  the  case  it 
appears  to  be  immaterial  whether  the  signature  be  in  fact  there  at  the  time 
of  the  attestation,  or  whether  the  testator  says  that  the  paper  to  be  at- 
tested is  his  will,  or  that  his  signature  is  inside  the  paper.*  If  the  wit- 
nesses are  merely  required  to  attest  an  instrument  of  the  nature  of  which 
they  are  not  informed,  there  is  no  acknowledgement,^  though  it  is  not 
necessary  where  the  witnesses  have  seen  the  signature  that  they  should 
know  the  document  was  a  will.^  Where,  however,  there  was  no  formal  attesta- 
tion-clause, and  no  affirmative  evidence  that,  at  the  time  of  the  attestation, 
the  deceased's  name  was  on  the  paper,  the  mere  production  of  it  to  witnesses, 
with  a  request  that  they  will  sign  it  as  a  paper,  was  held  not  sufficient  to 
justify  the  Court  in  drawing  the  inference  that  it  was  already  signed  by  the 
testator.^ 

It  is  for  the  Court  to  judge  from  the  circumstances  and  from  the  appearance 
of  the  document  itself  whether  the  name  of  the  testator  was,  or  was  not,  npon 
it  at  the  time  of  the  attestation.^ 

Where  a  testator  admitted  execution  of  a  will  before  a  Registrar,  and  the 
witnesses  attesting  that  admission  signed  their  names  in  the  presence  of  the  tes- 
tator, their  attestation  was  held  to  be  a  sufficient  compliance  with  the  require- 
ments of  this  section,  and  to  remedy  any  defects  in  the  original  attestation  of  the 
will.7 

An  acknowledgment  before  attestation  may  be  made  by  gestures,  but  an 
acknowledgment  after  attestation  is  not  sufficient.^    As  we  have  seen,  the  attest- 

*  Hudton  V.  Parker,  1  Bob.,  14  ;  Shaw  y,  S^emlle^  1  Jnr.,  N.  S..  403. 

*  Bldk^  V.  Blake^  L,  E.,  7  P.  D.,  102  ;  following  Hudson  v.  Parkery  1  Rob.,  14,  and  disap* 
proving  of  Otoillim  v.  OwUlimt  8  Sw.  ai.d  Tr.,  200  ;  Beckett  v.  Howe,  L.  B.,  2  P.  D.,  1. 

*  In  the  goods  of  BawlinSf  2  Curt ,  863. 

^  See  Keigufin  ▼.  Keigwvn,  3  Omt.,  607  }  Oane  v.  Oaae,  3  Curt.,  451  ;  See  also  Iloit  r,  Oeorftt 
8  Curt.,  176. 

*  In  the  goods  of  Da/vU,  %  Bob.,  887 ;  Fischer  ▼.  Popham,  L.  B.,  3  P.  and  D.,  246. 

*  In  the  goods  qf  Huckvaley  L.  B.,  1  P.  and  O.,  876  ;  Chjpillim  y.  ChoUlim,  3  Sw.  t».  "r., 
200  ;  (S.  C.)  29  L.  J.,  P.  and  M.,  81 ;  8mUh  y.  Smith,  L.  B.,  1  P.  and  D.,  143  ;  Qaze  y.  C  3 
Curt ,  451 J  Wright  y.  8anders(m,  L.  B.,  9  P.  D.,  144 ;  Blake  y.  Blake,  L,  B.,  7  P.  D.,  102  =  tke 
y.  Knight,  8  Cart.,  p.  561. 

^  Hwrro  Boondari  Dahia  ▼.  OhvMd^kanlt  Bhattachatjea,  6  C.  L.  B.,  308  ;  (S,  C.)  I.  ^.  ,6 
Calo.,  17  ;  see  alBO  In  the  goods  of  Boymonejf  Dossee,  I.  L..B.,  I  Calc,  160;  and  In  re  He-  9to 
Dabee,  I.  L.  B.,  9  Cal.,  226. 

*  In  the  goods  of  Olding,  2  Cnrt.,  866 ;  Cooper  y.  Boekett,  3  Cnrt.,  648  ;  (8.  C)  4  IL  e'« 
p.  C,  419 ;  Hindmarsh  y.  Charlton,  8  H.  of  L.,  160, 
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mg  witneflfles  must  actually  have  seen  the  testator  sign  or  affix  his  mark  to  the 
wilL  In  a  case  in  England  it  was  held  that,  where  the  witnesses  had  seen  the 
testator  write  what  the  Conrt  presumed  to  be  his  signature,  although  they  had 
not  actuallj  seen  the  signature,  the  attestation  was  good.^  In  that  case  the 
testator  concealed  the  signature  with  a  piece  of  blotting  paper. 

According  to  s.  9  of  the  English  Wills  Act,  upon  which  the  third  rule  also 
is  based,  "  the  signature  shall  be  made  or  acknowledged  by  the  testator  in  the 
presence  of  two  or  more  witnesses  present  at  the  same  time,  and  such  witnesses 
shall  attest  and  shall  subscribe  the  will  in  the  presence  of  the  testator,  but  no 
iixm  of  attestation  shall  be  necessary.'* 

A  signature  by  the  testator  after  the  attestation  by  the  witnesses,  it  has 
been  held,  both  in  England  and  in  India,  is  clearly  not  a  compliance  with  the 
Act.*  In  the  case  of  Rurro  Sundari  Dehiay^  it  was  said  that  the  requirements  of 
the  section  would  have  been  satisfied,  if  the  testatrix  had  admitted  her  signature 
before  a  Registrar  of  Assurances  and  had  been  identified  before  him  by  one  of 
t)|e  witnesses  to  the  signature,  and  if  both  the  Registrar  and  the  identifier  had 
sigrned  their  names  to  the  admission.^ 

Following  the  case  of  In  the  goods  of  Regan^^  the  third  rule  to  section  60 
of  the  Indian  Succession  Act  allows  the  testator  to  acknowledge  the  signa- 
tare  made  by  another  person  for  him.  But  the  Bombay  and  Calcutta  High 
Courts  have  held  that  that  other  person  must  be  some  person  other  than  the 
attesting  witnesses,  and  they  have  accordingly  decided  that  an  attesting  witness  I 
is  not  competent,  under  the  first  of  the  rules  to  that  section,  to  sign  a  will  for  | 
the  testator  by  his  direction.^ 

Where  a  will  is  signed  for  the  testator,  it  is  advisable  that  the  fact  should 
be  mentioned  in  the  attestation-clause.'^ 

If  witnesses  merely  put  their  seals  to  a  will  that  will  not  be  sufficient 
attestation,  for  each  of  the  witnesses  must  actually  sign.^    ^^^  ^.  t^.  ^  -  ^CU  a* 4. 


*  Smith  7.  Smith,  L.  B.,  1  P.  and  D.,  143. 

'  In  tht  goods  of  Olding,  2  Curt.,  665  ;  In  the  goods  of  Bprd,  3  Curt.,  117.      In  the  matter  of 
Bvrro  Sundari  Ddbia^  I.  L.  B.,  6  Calo.,  17 ;  (S.  C.)  6  O.  L.  B.,  803  }  Biesomxth  Dvnda  v.  Doyaram 
JtttuL,  I.  L.  B.,  6  Calo.,  738 ;  (S.  C.)  6  C.  L.  B.,  565  ;  Fernandez  y.  Alves,  I.  L.  B.,  3  Bomb.,  382 ; 
Unsaamut  SJiuttun  Kooer  y.  Knssamvi  Poona  Kooer,  24  W.  B.,  322. 
L«  B.,  6  Cal.,  17  ;  (S.  C.)  6  C.  L.  B.,  803. 

^e  Gopal  Sircar  y.  Nagendro  Nath  Mitter,  I.  L.  B.,  11  Cal.,  429 ;  see  In  the  goods  of 
&9       ^  Dosses,  I.^L.  B.,  1  Calc,  150. 
Curt.,  908. 

ft  the  goods  of  Vanabhai  Sort^i  Avahhai  ▼.  PesUmji  Nanabhai,  11  Bom.,  H.  C.  B.,  87. 
In  1      r^mlota  Ddbee,  I.  L.  B.,  9  Cal.,  226. 

i  the  goods  of  Cooper,  6  No.  Cas.,  618,  cited  in  Ag^eVs  Statute  of  Frauds,  p.  809. 
idian  Snooeflsion  Act,  s.  50,  third  rule.    In  the  goods  of  Byrd,  8  Curt.,  117. 
M 
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The  signatures  of  the  witnesses  need  not  be  in  any  particnlar  part  of  the 
will,  so  long  as  the  Court  is  satisfied  that  their  names  were  subscribed  on 
it  for  the  purpose  of  attesting  the  testator's  signature.^  The  attestation,  if  not 
on  the  same  sheet  of  paper  as  the  signature  of  the  testator  must  be  on  a 
paper  in  some  way  physically  connected  with  that  sheet.*  Where  a  will 
was  written  in  duplicate,  one  copy  of  which  was  signed  only  by  the  deceased 
and  the  other  only  by  the  attesting  witnesses,  it  was  held  that  the  attestation 
was  insufficient.* 

Although  neither  in  England  nor  under  the  Indian  Succession  Act  is  any 
particular  form  of  attestation-clause  necessary,^  it  is  advisable  to  add  one, 
for  the  absence  of  it  makes  a  difference  in  the  extrinsic  evidence,  which  would 
be  required  to  prove  that  the  witnesses  had  seen  the  testator  execute  the  will, 
and  that  they  signed  with  the  intention  of  attesting  it  at  his  request  and  in 
his  presence,  as  clear  and  satisfactory  evidence  must  be  given  on  these  points.^ 

The  following  is  the  usual  form  of  attestation : — 

"  Signed  by  the  above  A.  B.  (testator)  in  the  presence  of  us,  present 
at  the  same  time,  who  have  hereunto  signed  our  names  as  witnesses  thereto 
in  the  presence  of  the  said  A.  B.  (testator)  and  in  the  presence  of  each  other. 

Names  of  witnesses    <  W  jp' 

By  the  English  Wills  Act  it  is  enacted®  that  if  any  person  shall  attest  the 
execution  of  any  will  to  whom,  or  to  whose  wife,  or  husband  any  beneficial  devise, 
legacy,  estate,  interest,  gift  or  appointment  of,  or  affecting  any  real  or  personal 
estate  (other  than  and  except  charges  and  directions  for  the.  payment  of  any  debt 
or  debts)  shall  be  thereby  given  or  made,  such  devise,  legacy,  estate,  gift  or  ap- 
pointment shall,  so  far  only  as  concerns  such  person  attesting  the  execution  of  snch 
will,' or  the  wifet>rltt&band  of  such  person,  or  any  person  claiming  under  such 
person  or  wife  or  husband  be  utterly  null  and  void,  and  such  person  so  attesting 
shall  be  admitted  as  a  witness  to  prove  the  execution  of  such  will,  or  to  prove  the 
validity  or  invalidity  thereof,  notwithstanding  such  devise,  legacy,  estate,  inter* 
est,  gift  or  appointment  mentioned  in  such  will. 

"  In  the  goods  of  Wilson,  L.  R.,  1  P.  and  D.,  269  ;  Echersley  v.  Piatt,  ib.,  281.  In  Griflhs 
▼.  Qrijfflths,  L.  B.,  2  P.  and  D.,  300,  where  one  of  the  witnesses  signed  opposite  the  ~xird 
*execntor*  and  the  other  opposite  the  word  'witness.'  In  the  goods  of  Pearse,  L.  "Si.,  1  ""  and 
D.  2G9.    In  the  goods  of  BraddocJc,  L.  R.,  1  P.  Div.,  433. 

•  In  the  goods  of  Braddock,  L.  R.,  P.  Div.,  483. 
■  In  the  goods  of  Hatton,  L.  R.,  6  P.  Div.,  204. 

^  See  Bryan  v.  White,  2  Rob.,  315 ;  In  the  goods  of  Boymoney  Dossee,  I.  L.  R.,  I  Cal.,      0. 

•  Roberts  v.  Phillips,  4  E.  and  B.,  457,  per  Lobd  Campbell. 

•  Vict.,  26,  8.  16. 
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That  most  useful  provision  has  been  followed,  in  slightly  altered  terms,  in 
8.  54  of  the  Indian  Succession  Act  which  declares  that  "  a  will  shall  not  be  consi-*  I 
dered  as  insnfficientlj  attested  by  reason  of  any  benefit  thereby  given,   either  J 
by  way  of  bequest  or  by  way  of  appointment,  to  any  person  attesting  it,  or 
to  his  or  her  wife  or  husband :  but  the  bequest  or  appointment  shall  be  void 
80  far^w  concerns  the  person  so  attesting,  or  the  wife  or  husband  of  sm;h  j 
pCTwp,  or  any^  person  claiming  under  either  of  them.     BospUmtition, — ^A  legatee 
under  a  will  does  not  lose  his  legacy  by  attesting  a  codicil  which  confirms  the 
will." 

Section  54  of  the  Indian  Succession  Act,  it  is  to  be  observed,  has  not  been 
applied  by  the  Hindu  Wills  Act  to  Hindus,  and  therefore  a  legatee  under  a  will 
of  a  Hindu  or  other  person  to  whom  the  Hindu  Wills  Act  applies  will  not 
lose  his  legacy  by  attesting  the  will. 

The  use  of  the  word  *  thereby,'  which  occurs,  not  only  in  the  Indian  Succes- 
sion Act,  but  in  the  Wills  Act,  sufficiently  indicates  that  it  is  only  a  benefit  given 
bj  the  particular  instrument  attested,  which  is  avoided.^  And,  it  has  been  held 
that  each  witness  attests  only  the  instrument  to  which  he  puts  his  name.* 
Accordingly,  a  bequest  of  a  legacy  is  not  void  because  the  legatee  attests  a 
codicil  which  gives  him  nothing.*  It  would  seem,  also,  that  a  residusiry  legatee 
of  a  share  of  a  residue  does  not  lose  the  benefit  by  attesting  a  codicil  which  by 
revoking  legacies  given  by  the  will,  indirectly  benefits  him  by  increasing  the 
residue.^  But  where  a  codicil,  which  cancelled  a  condition  attached  to  a  legacy 
which  was  given  by  the  will  and  which  could  only  have  been  taken  under  the 
codicil,  was  attested  by  the  legatee,  the  legacy  was  held  to  be  void.^ 

A  gift  to  one  witness  is  not  rendered  valid  because  without  him  there 
was  the  full  number  of  witnesses  required  by  law.^  If  the  question  be  raised 
as  to  whether  a  legatee  is  an  attesting  witness,  the  Court  has  merely  to 
consider  the  intention  with  which  his  signature  has  been  put  upon  the  will  and  if 
the  Court  is  satisfi^  that  a  witness  signed  with  intent  to  attest,  that  will  be 
sufficient  to  make  him  an  attesting  witness,  although  he  signed  also  in  the 
character  of  executor .7  In  Wigan  v.  Rowlan^dfi  Wood,  V.  C,  held,  where  the 
execution  of  a  will  was  attested  by  two  marksmen,  and  signed  also  by  two 
other  persons  as  witnesses,  that  the  signature  of  the  two  latter  must  be  deemed 

*  (humey  v.  Qumeyt  8  Drew.,  209,  per  Kinderslej,  V.  0. 

*  Tempesi  v.  Tempest^  2  K.  and  J.,  642,  affirmed  7  D.  M.  G.,  470. 

*  OwTMy  y.  Qumeffi  8  Drew.,  206,  Act  X  of  1865,  s.  52.    Explanation. 

*  Ibid, 

*  Gatikin  v.  Sogers,  L.  B.,  2  £q.,  284. 

*  Doe  r.  MiUs,  1  Moo.  and  B.,  288;  Administrator'Qeneral  v.  Laxafy  I.  L,  B.,  4  Mad.,  244. 

*  On#«^  V.  Gri#e^,  L.  B.,  2  P.  and  D.,  300. 

*  llHaie,lfi7. 
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to  have  been  affixed  in  attestation  of  the  will  and  not  merelj  sa  verifying  the 
attestation  of  the  marksmen,  and  that  a  legacy  to  the  wife  of  one  of  them  failed. 
In  Bandfield  v.  Bemdfield,^  however,  where  a  will  properly  signed  and  attested 
was  written  on  the  first  three  pages  of  a  sheet  of  paper,  and  there  were  written 
on  the  top  of  th«  foorth  page  these  words — "  This  last  will  and  teetameiit 
was  written  in  our  presence  and  in  the  presence  of  each  by  him,"  which  were 
signed  by  the  witnesses  who  had  already  attested,  and  by  O,  B,^  who  was  a  devisee 
under  the  will,  it  was  held,  that  this  was  not  such  an  attestation  of  the  will 
as  to  deprive  O.  B.  of  her  legacy.  So,  in  another  case,  the  Court  allowed 
evidence  to  be  given  to  show  that  the  signature  of  a  person,  who  signed  after 
two  persons  in  whose  presence  the  will  was  executed,  was  not  made  in  order  to 
attest  the  testator's  signature.^ 

Where  a  bequest  is  made  to  a  trustee,  but  not  for  his  personal  benefit,  it  is 
not  invalidated  by  the  fact  that  the  will  was  attested  by  his  wife.* 

If  a  codicil  refers  to  the  will  that  amounts  to  a  republication  and  incor- 
poration of  the  will.  Accordingly,  a  gift  to  an  attesting  witness  to  the  will  is 
rendered  valid  by  a  duly  attested  codicil  which  refers  to  the  will.^ 

Where  there  was  a  gift  to  a  class  as  joint  tenants  and  one  of  them  attested 
the  will,  it  was  held  that  the  gift  to  the  witness  was  forfeited,  but  was  not  undis- 
posed of,  but  survived  to  the  other  joint  tenants.^ 

Under  the  English  Wills  Act,  s.  15,  the  marriage,  after  the  attestation  of  & 
will,  of  the  devisee  to  the  attesting  witness,  was  held  not  to  aSeot  the  devise,^ 
and  there  seema  to  be  no  reason  why  the  law  should  not  be  held  to  be  the  same 
in  this  country. 

Where  a  will  contained  a  direction  for  payment  of  debts  and  also  that  C, 
one  of  the  executors,  (a  solicitor)  should  be  entitled  to  charge  and  receive  pay- 
ment for  all  professional  business  done  under  the  will,  and  C  was  on©  of  the 
attesting  witnesses,  it  was  held  in  an  administration  suit  by  B,  that  the  executors 
could  not  be  deprived  of  the  costs  out  of  the  assets  of  a  cross-examination  for  the 
purpose  of  investing  B's  claim,  and  that  C  as  an  attesting  witness  was  prohibited 
from  receiving  that  which  was  not  a  debt  of  which  payment  could  be  enforced, 
but  a  beneficial  gift  which  could  only  be  claimed  by  virtue  of  the  direction  in 
the  will.'' 

*  8  H.  of  L.,  226. 

'  In  the  goods  of  Sharman^  L.  B.,  1  P.  and  D.^   661 ;  Intestate  and  Testamenta  ^         ce0- 
sion,  p*  56. 

'  Cretatoell  ▼.  Coesatoellf  L.  R.,  6  £q.,  69. 

*  Anderron  ▼.  Anderson^  L.  B.,  13  £q.,  381. 

*  Young  v.  DavieSf  2  Dr.  and  Sm.,  107. 

'  Thorpe  v.  Besiwick,  L.  C.  B.,  6  Q.  B.  D.,  311. 

'  Jn  re  Barber,  Burgees  ▼.  Vinnicome,  L.  B.,  81  Ch.  D.,  665. 
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In  the  CAfie  of  Olark  v.  BwndaUy^  a  testator  devised  and  bequeathed  all  bis 
zeal  and  personftl  estate  to  biA  wife  for  life,  and  after  ber  death  to  be  divided 
equally  between  snch  of  her^children  as  should  be  living  at  her  death,  and  in  case 
of  an  J  of  the  above-mentioned  children  dying  before  his  wife  having  children,  such 
duldran  were  to  take  their  parent's  share :  and  in  the  event  of  any  of  his 
daaghters  being  married  at  his  wife's  decease,  it  was  his  will  that  such  proportion 
as  they  might  be  entitled  to,  should  be  left  to  them  and  their  children  exclusively 
and  should  in  no  way  be  controlled  by  their  husbands.  At  the  death  of  the 
teiakHr'a  widow,  one  of  Uie  daughters,  who  had  several  children,  was  living, 
sod,  her  husband  having  been  an  attesting  witness,  the  gift  to  her  was  void, 
but  it  was  held  that  her  children  were  not  to  be  disappointed  by  her  disability 
bat  took  an  immediate  interest  in  her  share  as  tenants  in  common.' 

As  under  the  English  Wills  Act,  no  person  to  whom  the  Hindu  Wills  Act 
or  the  Indian  Succession  Act  is   applicable  is,  by  reason  of  interest  in,  or  of 
his  beii^  an  executor  of  a  will,  disqualified  as  a  witness  to  prove  the  execution  j 
of  the  will  or  to  prove  the  validity  or  invalidity  thereof.* 

I  have  already  dealt  with  the  incorporation  of  documents  by  reference  in 
the  will.* 

I  shall  now  proceed  to  discuss  what  are  called  privileged  wills. 

Soldiers  and  mariners  are  allowed  both  in  England  and  in  India  in  cases  to 
which  the  Indian  Succession  Act^  applies,  under  certain  circumstances,  to  make 
privileged  wills.  Under  section  52  of  the  Indian  Succession  Act  any  soldier 
being  employed  in  an  expedition  or  engaged  in  actual  warfare,  or  any  mariner 
being  at  sea  may,  if  he  has  completed  the  age  of  18  years,  dispose  of  his  pro- 
perty by  a  will  made  according  to  certain  rules  prescribed  by  s.  53  of  the  same 
Act.     These  rules  are  as  follows  : 

First. — The  will  may  be  written  wholly  by  the  testator  with  his  own  hand. 
In  such  case  it  need  not  be  signed,  nor  attested. 

Second, — It  may  be  written  wholly  or  in  part  by  another  person,  and  signed 
by  the  testator.     In  such  case  it  need  not  be  attested. 

Third. — ^If  the  instrument  purporting  to  be  a  will  is  written  wholly  or  in 
part  by  another  person,  and  is  not  signed  by  the  testator,  it  shall  be  considered 
to  be  his  will  if  it  be  shown  that  it  was  written  by  the  testator's  directions, 
or  that  he  recognized  it  as  his  will.     If  it  appear  on  the  face  of  the  instrument, 

.  R.,  81  Oh.  D.,  72. 

io  Inr9  foumsend's  Estatet  L.  B.,  84  Ch.  D.,  357. 

Bt  X  of  1865,  8.  65,  which  applies  to  Hindus,  eto.,  ander  tho  Hindu  Wills  Act ;  1  Vict., 
0. :         .16  and  17. 

*pra,  pp.  66—70. 

he  provisionB  of  the  Indian  Succession  Act,  as  to  privileged  wills  hare  not  been  made 
ap        "  )  to  F'^f^Mj  etc  under  the  Hindu  Wills  Act. 
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that  the  execution  of  it  in  the  manner  intended  by  him  was  not  completed 
the  instrament  shall  not,  hj  reason  of  that  circumstance,  be  invalid,  provided 
that  his  non-execution  of  it  can  be  reasonably  ascribed  to  some  cause  other  than 
the  abandonment  of  the  testamentary  intentions  expressed  in  the  instrument. 

Fourth, — If  the  soldier  or  mariner  shall  have  given  written  instructions  for 
the  preparation  of  his  will,  but  shall  have  died  before  it  could  be  prepared  and 
executed,  such  instructions  shall  be  considered  to  constitute  his  will. 

Fifth, — If  the  soldier  or  mariner  shall,  in  the  presence  of  two  vritnesses, 
have  given  verbal  instructions  for  the  preparation  of  his  will,  and  they  shall 
have  been  reduced  into  writing  in  his  lifetime,  but  he  shall  have  died  before  the 
instrument  could  be  prepared  and  executed,  such  instructions  shall  be  considered 
to  constitute  his  will,  although  they  may  not  have  been  reduced  into  writing  in 
his  presence,  nor  read  over  to  him. 

Sixth, — Such  soldier  or  mariner  as  aforesaid  may  make  a  will  by  word  of 
mouth  by  declaring  his  intentions  before  two  witnesses  present  at  the  same  time. 

Seventh, — A  will  made  by  word  of  mouth  shall  be  null  at  the  expiration  of 
one  month  after  the  testator  shall  have  ceased  to  be  entitled  to  make  a  privileged 

will. 

Section  52  of  the  Indian  Succession  Act  is  based  on  s.  11  of  the  English 
Wills  Act  which  enacted  that  "  any  soldier  being  in  actual  militaiy  service 
or  any  mariner  or  seaman  being  at  sea,  may  dispose  of  his  personal  estate  as 
he  might  have  done  before  the  making  of  the  Act," — that  is,  without  the 
formalities  required  by  the  Act.  The  Statute  of  Frauds,  29  Car.  II,  c  3, 
B.  23,  had  provided  that  notwithstanding  that  Act,  any  soldier  being  on  actual 
military  service,  or  any  mariner  or  seaman  being  at  sea  might  dispose  of  his 
moveables,  wages,  and  personal  estate  as  he  or  they  might  have  done  before 
the  making  of  the  Act.  Certain  special  provisions  have  been  made  applicable 
to  the  wills  of  mariners  and  seamen  in  the  Royal  Navy  by  the  Navy  and 
Marine  (Wills)  Act,  1865  (28  and  29  Vict.,  c.  72).  In  England,  except  in  the 
cases  referred  to  in  the  last-mentioned  Statute,  any  soldier  on  actual  service, 
and  any  mariner  or  seaman  being  at  sea  may  dispose  of  his  personal  property 
by  will,  in  the  manner  allowed  before  the  Statute  of  Frauds.^  In  India,  the 
only  privilege  conferred  by  Statute  is  that  accorded  by  ss.  52  and  53  of  the  Indian 
Succession  Act. 

A  surgeon  of  a  regiment  who  is  actually  employed  in  an  expedif     '  a 

soldier  serving  in  the  field  against  insurgents,'^  a  mariner  serving  on  a  m^  117 

opedition  but  not  being  at  sea,^  have  been  held  to  be  entitled  to  make  privil  fed 

*  A8  to  wills  of  merchant  seamen  in  certain  oases,  see  17  and  18  Tiot.,  o.  104,  s.  20C 

*  Indian  Saooession  Act}  s.  62,  illostration  (a). 

*  Ibid,  illastraiion  (c). 
«  Jbid,  iUnstraUon  (/). 
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wills.  The  purser  of  a  merobant-ship  is  a  mariner,  and  being  at  sea  can  also 
make  a  privileged  will.^  A  mariner  of  a  ship  in  the  conrse  of  a  voyage,  though 
temporarily  on  shore  while  she  is  lying  in  harbonr,  is  a  mariner  within  the  mean- 
ing of  the  section.'  But,  an  admiral  who  commands  a  naval  force,  but  who  lives 
on  shore  and  only  occasionally  goes  on  board  his  ship  is  not  considered  as  at  sea, 
and  cannot  make  a  privileged  wiU.^ 

The  term  soldier  was  held  to  include  persons  in  the  militaiy  service  of  the 
East  India  Company.*  The  privilege,  it  will  be  observed,  applies  to  such 
aoldiers  only  as  are  actually  engaged  upon  an  expedition  or  upon  actual  war- 
fare. Accordingly,  an  informal  will  of  a  soldier,  made  while  living  in  barracks 
either  in  England,^  or  in  the  Colomes,  cannot  be  admitted  to  probate.^  So  an 
informal  will  made  at  Bangalore  by  a  soldier  in  command  of  the  Mysore  Division 
of  the  army  stationed  there,  and  who  died  whilst  on  a  tour  of  inspection  of  the 
troops.  Was  held  not  to  be  privileged.^  Probate  was  refused  in  the  case  of  a  will 
of  a  soldier  ordered  to  join  an  expedition  on  active  service,  but  who  died  before 
he  commenced  to  march. ^  But  where  an  officer  was  on  his  way  from  one  regi- 
ment to  another,  both  regiments  being  at  the  time  on  actual  service,  his  will 
was  held  to  be  privileged.®  In  In  the  goods  of  Tweedale,^^  where  the  will  of  the 
testator  was  signed  while  he  was  employed  as  a  soldier  on  actual  military 
service,  it  was  held,  that  material  alterations,  about  the  making  of  which  no 
information  could  be  obtained,  were  to  be  presumed  to  have  been  made  during 
the  continuance  of  such  service,  and  the  alterations  were  included  in  the  pro- 
bate,!^ 

The  terms  "  mariner  and  seaman"  include  the  whole  naval  profession.^ 
The  purser  of  a  man-of-war,^*  a  surgeon  in  the  Navy,^*  and,  as  we  have  seen, 
a  seaman  in  the  merchant  navy,^'  have  all  been  held  to  come  within  the  terms. 

*  Indian  Succession  Act,  s.  52,  illastration  (&).    In  the  goods  of  Hayes,  2  Cart.,  338 ;  In 
(he  goods  Of  Donaldson,  2  Curt.,  886. 

'  Ihid^  illnstration  (d).    In  the  goods  of  Parker,  2  Sw.  and  Tr.,  375. 

*  Ibid,  illnstration  (0).    EusUm  (E,  of)  y.  Lord  Hugh  Seymowr,  cited  in  2  Onrt.,  338. 
^  In  the  goods  of  Donaldson,  2  Onrt.,  886. 

*  Drumnuynd  v.  Parish,  3  Gnrt.,  622. 

*  White  V.  Reptan,  3  Onrt.,  818. 

^  In  the  goods  of  HUl,  I  Rob.,  276. 

*  Botnles  v.  Jackson,  1  Eoc.  and  Ad.,  294,  cited  in  Ag^ew's  Statute  of  Frauds,  416. 
Herbert  v.  Herbert,  2  Jur.,  N.  S.  24. 

L.  B.,  8  P.  and  D.,  204. 

Intestate  and  Testamentary  Snooession,  p.  52. 

Buston,  Earl  of  v.  Lord  Hugh  Seymour,  cited  in  2  Curt.,  338. 

In  the  goods  of  Hayes,  2  Curt.»  338. 

In  the  goods  of  Saunders,  L.  B.,  1  P.  and  D.,  16. 

In  the  goods  of  UUligan,  2  Bob.,  108 ;  In  the  goods  of  Parker,  2  Sw.  and  Tr.,  375. 
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Three  witnesseB  were  required  nnder  the  Statate  of  Frauds  in  the 
of  a  nnncnpative  will,  or  will  by  word  of  mouth.  It  was  also  necessary,  nndar 
that  Statate,  that  the  testator  should  have  called  upon  the  witnesses  to  bear 
witness  that  the  words  spoken  were  his  will  and  that  there  should  have  been  what 
was  called  the  rogcUio  testium.  But  a  nuncupative  testament  might  be  made 
not  only  by  the  proper  motion  of  the  testator  but  also  at  the  interrogatioii  id 
another.^ 

The  factum  of  a  nuncupative  will  requires  to  be  proved  by  evidence  more 
strict  and  stringent  than  that  of  a  written  one  ;*  and  the  testamentaiy  capaoitj 
of  the  deceased,  and  the  animiM  testandi  at  the  time  of  the  alleged  nuncupation, 
must  appear,  in  the  case  of  a  nuncupative  will,  by  the  clearest  and  most  indis- 
putable testimony.* 

In  England,  it  was  held  that  the  will  of  a  soldier,  made  under  s.  11  of  the 
Wills  Act,  remains  operative  unless  expressly  reVoked,  although  the  maker  of 
the  will  remains  in  England  several  years  after  the  date  of  the  will.^  The  Indian 
Succession  Act,^  however,  expressly  provides  that  a  nuncupative  will  shall  bo 
void  at  the  expiration  of  one  month  after  the  testator  shall  have  ceased  to  be  en- 
titled to  make  a  privileged  will.  By  the  Roman  law,  from  which  the  testamentary 
privilege  has  been  derived,  the  time  was  one  year :  ''  Quod  in  caeiris  feeerini 
testamentum  non  communi  jure  sed  quo  Tnodo  voluerint  post  missionem  inira  annum 
tantum  valehit,** 

As  to  the  meaning  of  the  expression  **  being  at  sea,"  it  has  been  held 
that  a  will  made  on  shore  by  the  commander-in-chief  of  the  Naval  Force  at 
Jamaica,  who  had  an  official  residence  on  shore,  was  not  privilQged.^  So 
probate  of  an  informal  will  made  by  a  sailor  on  the  day  he  shipped  while 
his  vessel  was  still  in  a  British  port,  was  refused  probate.^  In  In  the  goods  cf 
Lay?  the  will  of  a  seaman,  who  went  on  shore,  his  ship  being  on  an  expedition, 
and  there  died  by  an  accident,  and  who  made  the  will  immediately  after  the 
accident,  was  allowed  to  pass  as  that  of  a  seaman  '  at  sea.'  That  case  was  dis- 
tinguished from  that  of  the  Earl  of  Euston,  v.  Lord  Hugh  SeymauTy  on  the  ground 
that  the  testator  in  the  latter  case  was  living  on  shore  and  only  occasionally  went 
on  board.  A  codicil  signed,  but  not  attested,  on  board  a  Queen's  ship  in 
a  river,  by  the  commander-in-chief  actually  engaged  in  a  naval  opa*ation,  was 

'  Bwinb.  Ft.  I,  8. 12,  pi.  6  ;  Williams  on  Execators,  123. 

'  Leman/n  r,  Bonsall,  1  Add.,  389 ;  Williams  on  Execators,  123. 

■  Ibid. 

•  In  the  goods  of  Leesfi^  17  Jnr.,  216. 

•  S.  53,  rule  seventh. 

'  Euiftony  Earl  of^  y.  Lord  Hugh  SeymouTj  cited  in  2  Cnrt.,  338 ;  3  Cart.,  530. 
^  In  the  goods  of  Corhyy  18  Jnr.,  634. 

•  2  Curt.,  376. 
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•dmitted  to  probate.^  In  that  case  tlie  codicil  incorporated  a  codicil  signed 
ifj  the  testator  on  shore,  but  not  attested.  A  will  made  by  a  seaman  on 
board  a  man-of-war  permanently  stationed  in  Portsmouth  Harbour,  was  held 
to  be  privileged.*  An  informal  will  of  an  invalided  snrgeon,  written  on  board 
ship  while  on  his  way  home,  was  admitted  to  probate.*  A  letter  written  by  a 
88unan  in  the  merchant  service  in  the  Margate  Beads,  unattested  and  con- 
iuning  dispositive  words,^  and  a  letter  by  a  master  of  a  ship  on  his  arrival  at  a 
port,  in  the  course  of  a  voyage, ^^  have  been  admitted  to  probate.^  A  testamentary 
paper  left  by  a  mariner  who  died  on  shore,  headed  ^'  Instructions  to  be 
followed,  if  I  die  at  sea  or  abroad,"  was  refused  probate  on  the  ground  that  it 
wu  a  conditional  wiU.^ 

A  minor,  i.  e.,  a  person  under  the  age  of  18  years,  is  not,  as  we  have  seen, 
competent  under  the  Indian  Succession  Act  to  make  a  will,  but  under  the  Eng- 
lish law  privileged  persons  may  make  wills  if  they  have  attained  the  age  of  14.^ 

We  have  seen  that  a  will  may  be  revoked  by  the  maker  of  it  at  any  time 
when  he  is  competent  to  dispose  of  his  property  by  will,  even  though  he  may 
have  declared  it  to  be  irrecoverable  in  the  strongest  and  most  express  terms. 
Under  the  Indian  Succession  Act,^  which  closely  follows  s.  18  of  the  Wills  Act, 
1  Vict.  c.  26,  a  will  is  revoked  by  the  marriage  of  the  testator.  Section  56  of 
the  Indian  Act  provides  that  every  will  shall  be  revoked  by  the  marriage  of  the 
maker,  except  a  will  made  in  exercise  of  a  power  of  appointment,  when  the 
property  over  which  the  power  of  appointment  is  exercised,  would  not,  in  default 
of  such  appointment,  pass  to  his  or  her  executor,  or  administrator,  or  to  the 
person  entitled  in  case  of  intestacy,  and  gives  the  following  explanatory  defini- 

I 

tion  of  a  power  of  appointment:  Where  a  man  is  invested  with  power  to 
determine  the  disposition  of  property  of  which  he  is  not  the  owner,  he  is  said  to 
havepoweAo  appoint  such  property.^® 

^  In  the  goods  of  Aust&n^  2  Rob.,  611. 

*  In  the  goods  of  McMwrdo,  L.  B.,  1  P.  and  D.,  540. 

*  In  the  goods  of  Saunders,  L.  R.,  1  P.  and  D.,  16. 
^  In  the  goods  ofMUligan,  2  Bob.,  108. 

*  In  the  goods  of  Parker,  2  Sw.  and  Tr.,  875. 

'  Intestate  and  Teatamentary  Saooesaion,  p.  53. 

^  Lindsay  t.  Lindsay,  L.  B ,  2  P.  and  D.,  459.    As  to  conditional  wills,  see  sv/pra,  p.  68. 

*  In  the  goods  of  Farquhar,  4  No  of  Cases,  cited  in  Agnew's  Statute  of  Frands,  417. 

*  S.  56.    This  section  does  not  apply  to  Hindus,  etc.,  under  Ajot  XXI  of  1870. 

^  The  proTision  of  the  English  Act,  1  Yiot.  c.  26,  s.  18,  on  this  subject  is  as  follows  : 
l^eiy  will  made  by  a  man  or  woman  shall  be  revoked  by  his  or  her  marriage  (except  a  will 
Bade  in  exercise  of  a  power  of  appointment  when  the  real  or  personal  estate  thereby 
•ppo'  '  d  would  not  in  default  of  such  appointment  pass  to  his  or  her  heiroostomary  heir, 
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■ 

It  may  be  observed  bere  in  passing  that  this  section  of  the  Indian  Suc- 
cession Act  has  not  been  applied  to  Hindus  and  others  to  whom  the  Hindu 
Wills  Act  is  applicable.  In  fact,  s.  3  of  the  last  mentioned  Act  expressly 
provides  that  marriage  shall  not  revoke  a  will  or  codicil  to  which  that  Act 
applies. 

Formerly,  in  England,  the  marriage  of  a  testator  did  not  revoke  his  will ; 
but,  under  certain  circumstances,  there  was  an  implied  revocation  by  marriage 
and  the  birth  of  issue.  The  Wills  Act,  however,  enacted  that  every  will  shonld 
be  absolutely  revoked  by  the  marriage  alone  of  the  testator.  But  to  revoke  a 
will  the  marriage  must  be  a  marriage  recognised  by  the  law.  For  where  the 
marriage  is  void,  there  is  no  revocation.  Thus,  where  a  testator,  subject  to  the 
law  of  England,  married  his  deceased  wife's  sister,  it  was  held  the  will  was 
not  revoked.* 

A  will  made  by  a  feme  sole  before  marriage  will  not,  it  has  been  held,  revive 
upon  the  death  of  the  husband  without  a  republication.* 

The  Indian  Succession  Act  is  applicable  to  Jews,  and  in  a  case  before  Mr. 
Justice  Phear^  a  will  made  by  a  Jew,  subsequently  to  his  first  marriage  but 
previously  to  a  second  marriage  in  the  lifetime  of  his  first  wife,  the  second 
marriage,  although  in  the  lifetime  of  the  first  wife,  being  admittedly  lawful, 
was  held  to  have  been  revoked  under  the  Indian  Succession  Act  by  the  second 
marriage.  It  appears  to  have  been  assumed  in  that  case  that  the  Indian  Succes- 
sion Act  was  applicable  to  the  particular  will,  which  was  dated  the  23rd  No- 
vember 1856,  whereas  under  s.  331  of  the  Act,  its  provisions  do  not  apply  to  any 
will  made  before  the  1st  of  January  1866.* 

A  will  made  by  an  unmarried  man  in  contemplation  of  marriage  being  re- 
voked by  the  marriage,  evidence  not  amounting  to  pit)of  of  republication  cannot  be 
received  to  show  that  the  testator  meant  his  will  to  stand  good,  notwithstanding 
the  marriage.^  % 

The  reason  for  the  exception  in  section  56  of  the  Indian  Succession  Act, 
appears  to  be,  that  the  revocation  by  marriage  of  a  will  made  in  exercise  of  a 
power  of  appointment  would  not  operate  to  the  benefit  of  the  family  of  the 
testator,  but  to  the  benefit  of  those  who  would  be  entitled  in  default  of  appoint- 
ment.^    Even  where,   in  the   event  of  certain   contingencies  happening,  the 

ezecntor  or  adminietrator  or  tho  person  entitled  as  his  or  her  next  of  kin  under  thr  ""  atnte 
of  Distributions.) 

*  UeUe  ▼.  Mette,  1  Sw.  and  Tr.,  41 B. 

*  Long  V.  Aldred^  3  Add.,  48  j  Williams  on  Executors,  63. 

•  QaJbriel  v.  Ifordafcat,  I.  L.  B.,  1  Cal.,  148.     See  supra  p.  11. 

♦  See  the  note  at  page  148, 1.  L.  R.,  1  Cal.,  148. 

*  MarBton  v.  Doe  d.  Fox^  8  Ad.  and  E.,  14 ;  In  the  goods  of  Cvdyivold,  1  Sw.  and  Tr.,    I. 

•  See  In  the  goods  of  Fitgroy,  1  Sw.  and  Tr.,  133. 
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property  appointed  woald  not,  in  default  of  appointment,  pass  to  the  persons 
who  would  have  taken  in  the  case  of  intestacy,  it  was  held  that  a  will  made  in 
exercise  of  a  power  of  appointment  was  not  revoked  by  a  subsequent  marriage.* 
In  that  case,  the  persons  who  would  have  taken  would  have  done  so,  not  as 
npon  an  intestacy  under  the  Statute  of  Distributions,  but  under  a  settlement. 
Where,  however,  under  a  settlement,  freehold  estates  in  default  of  appointment 
would  have  passed  to  the  heir  of  the  testatrix,  it  was  held  that  the  will  was 
revoked.*  Where  by  the  will  of  A  a  power  was  given  to  B,  under  certain  circum- 
stances, to  dispose  by  will  of  property,  and,  in  default  of  her  appointment,  the 
property  was  to  devolve  on  the  person  or  persons  who  at  her  decease  should 
be  her  next  of  kin,  and  B,  in  pursuance  of  that  power,  executed  a  will  in  favour 
of  a  person  whom  she  afterwards  married  but  who  died  in  her  lifetime,  it  was 
held  that  the  personal  estate  appointed  by  the  will  of  B  would  not  in  default 
of  appointment  have  passed  to  the  person  entitled  as  her  next  of  kin  under 
the  Statute  of  Distributions,  and  consequently  that  her  will  was  not  revoked 
by  her  subsequent  marriage.^ 

By  section  19  of  the  English  Wills  Act,  it  is  enacted  that  no  will  shall  be 
revoked  by  any  presumption  of  an  intention  on  the  ground  of  an  alteration  in  the 
circumstances,  and  s.  20  of  the  same  Act  enacts  that  "  no  will  or  codicil  or  any 
part  thereof  shall  be  revoked  otherwise  than  aforesaid  or  by  another  will  or  codicil 
executed  in  manner  hereinbefore  required,  or  by  some  writing  declaring  an 
intention  to  revoke  the  same,  and  executed  in  the  same  manner  in  which  a  will 
is  hereinbefore  required  to  be  executed,  or  by  the  burning,  tearing  or  otherwise 
destroying  the  same  by  the  testator,  or  by  some  person  in  his  presence  and  by 
his  direction,  with  the  intention  of  revoking  the  same."  Section  67,*  of  the  Indian 
Succession  Act  follows  s.  20,  and  seems  wide  enough  to  include  the  provisions  en- 
acted by  8.  19  of  the  English  Act.  It  provides  that  "  no  unprivileged  will  or 
a)dicil,  noAny  part  thereof,  shall  be  revoked  otherwise  than  by  marriage,  or  by 
another  will  or  codicil,  or  by  some  writing  declaring  an  intention  to  revoke  the 
same,  and  executed  in  the  manner  in  which  an  unprivileged  will  is  hereinbefore 
required  to  be  executed,  or  by  the  burning,  tearing,  or  otherwise  destroying  the 
same  by  the  testator,  or  by  some  person  in  his  presence  and  by  his  direction, 
with  the  intention  of  revoking  the  same."^ 

^  In  the  goods  of  Fenwick,  L.  B.,  1  P.  and  D.,  319. 

*  Vaughan  v.  Vanderstegm,  2  Drew.,  165,  see  p.  168.    Intestate  and  Testamentary  Sacces* 
Bkn,  p,  57. 

*  In  the  goods  of  MeVicar,  L.  E.,  1  P.  and  D.,  671. 

*  This  section  applies  to  Hindus,  etc.,  subject  to  s.  8  of  the  Hindu  Wills  Act,  which  pro- 
▼ideii  that  marriage  will  not  revoke  a  will  or  codicil. 

*  The  following  illustrations  are  given  to  the  section : 

(a).      A   has  made  an  unprivileged  will ;  afterwards  A  makes  another  unprivileged  will 
which  purports  to  revoke  the  first.    This  is  a  revocation. 
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Under  the  Stotate  of  Ei!<aads,  a  will  of  realty  could  only  be  revoked 
by  a  subsequent  will  or  codicil  signed  by  the  testatrix  in  the  presence  of  three 
or  four  witnessee  (a  6) ;  while  wills  of  personalty  could  not  be  revoked  hj 
mere  parol,  but  might  have  been  revoked  by  a  writing  read  to  and  allowed  by 
the  testator  and  proved  to  be  so  by  three  witnesses  at  lea>at  (s.  22).^ 
Under  this  Act,  as  under  the  English  Wills  Act,  a  revoking  will  or  codicil 
must  be  executed  in  the  same  manner  as  any  other  will  or  codicil.  It  will  be 
observed  that  a  distinction  has  been  drawn  between  a  *  will  or  codicil'  and  '  soma 
writing.'  Thua,  where  at  the  foot  of  his  will  the  deceased  wrote  a  memoraiKJnm 
to  the  effect  that '  this  will  was  cancelled  this  day,'  and  he  duly  executed  tha 
memorandum,  in  the  presenoe  of  two  witnesses,  it  was  held,  that  the  memorandum 
was  not  a  will  or  codicil  but  only  a  "writing"  which  could  not  be  admitted  to  pro- 
bate.^ Where  a  testator  had  obliterated  the  whole  of  a  codicil  including  his  sig^ 
nature  by  thick  black  marks,  and,  at  the  foot  of  it,  had  written  the  words,  signed 
by  herself  and  attested  by  witnesses  :  "  we  are  witnesses  of  the  erasure  of  the 
above"  it  was  held  that  the  codicil  was  revoked,  the  words  mentioned  amountin^^, 
if  not  in  the  letter,  at  least  in  the  spirit  of  the  Statute  to  a  "  writing  declaring 
an  intention  to  revoke."  In  another  case,  in  the  attestation  clause  of  a  third 
codicil  it  was  stated  by  mistake  that  the  first  codicil  was  cancelled.  It  waa 
held  that  the  attestation  clause  formed  no  part  of  the  will,  and  that,  therefore, 
the  first  codicil  was  not  revoked.^  But  where  the  testator,  in  a  letter  addressed 
to  his  brother,  which  was  signed  by  him  in  the  presence  of  two  witnesses,  directed 
bis  brother  to  obtain  his  will  and  bum  it  without  reading  it,  it  was  held, 
that  the  letter  was  a  writing  duly  executed,  declaring  an  intention  to  revoke 
the  will ;  and  administration  with  the  letter  only  annexed  was  granted  to  the 
next-of-kin  of  the  deceased.* 

The  rule  appears  to  be  that  a  '  writing'  by  which  a  testator  merely  revokes 
a  prior  disposition  will  not  be  admitted  to  probate^  unless  it  is  of  a  testamentary 
character.^  All  questions  of  revocation  are  questions  to  some  decree  of  intentioQ, 
for  every  act  of  revocation  is  said  to  be  equivocal?  and,  if  the  act  done, 

(6).  A  has  made  an  nnpriyileged  will.  Afterwards  A,  being  entitled  to  make  a  privikgad 
will,  makes  a  privileged  will,  wbioh  purports  to  revoke  hia  unprivileged  will.  This  ia  a  revo- 
cation. 

^  See  Ex  parte  Earl  of  Ilchester,  7  Yes.,  848. 

*  In  the  goods  of  Eraser^  L.  E.,  2  P.  and  D.,  40 ;  see  also  In  the  goods  of  Hicks,  I  P. 
and  D.,  682.    Intestate  and  Testamentary  Sacoession,  p.  58. 

'  In  the  goods  of  AtJcvnson^  L.  B.,  8  P.  Div.,  165. 
^  In  the  goods  of  Durance,  L.  B.,  2  P.  and  D.,  406. 
'  In  the  goods  of  Eraser,  L.  B.,  2  P.  and  D.,  40. 
^  Xn  the  goods  qf  Durance,  L.  B.,  2  P.  and  D.,  406. 

*  Smith  V.  Cunningham,  1  Add.,  455  ;  per  Sib  J.  Nicholl. 
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though  in  iisolf  sufficiexLt  to  revoke  a  tefitamentary  instrament,  can  be  shown 
to  baTe  been  done  for  a  purpose  other  than  to  revoke  the  instrument,  it  will  not 
operate  as  a  reyocation.  No  act  by  wbich  a  testator  may  destroy  or  mntilate 
a  testamentary  instmment  operates  as  a  revocation,  nnless  it  is  done  amnw 
T9t>ocaMii^  Bnt  any  act  of  cancellation  or  destruction  is  jprimd  fa^ie  done  <miano 
ctukuHlGm^.^  In  all  cases  evidence  as  to  the  intention  to  revoke  must  be  clear.^ 
There  is  a  presumption  that  a  will,  which  was  in  the  testator's  custody  until 
his  death  and  could  not  then  be  found,  was  destroyed  by  the  testator  with  the 
intentkm  of  revoking  it,  and  this  presumption  must,  it  was  held,  prevail  unless 
it  is  rebutted  by  clear  and  satisfactory  evidence.^ 

A  revocation  made  which  the  testator  is  of  unsound  mind  is  ineffectual.^  In 
Bmni  v.  Mrtmi^^y  a  testator,  during  an  attack  of  delirium  tremens^  tore  up  his  will. 
The  pieces  were  preserved,  and,  on  his  recovering,  he  was  informed  of  what  he 
had  done,  and  answered  that  he  must  have  been  mad  when  he  did  the  act,  and 
that  he  would  make  a  fresh  will,  and  it  was  held  that  the  will  had  not  been 
revoked*  Where  a  will  was  destroyed  by  the  testator  on  the  assumption 
that  he  bad  substituted  another  for  it,  which  was  not  duly  executed,  it  was  held 
on  the  evidence  that  he  meant  only  to  destroy  the  first  will  on  substituting 
another  for  it  and  the  first  will  was  admitted  to  probated  Where  a  testator 
destroyed  his  will  under  an  erroneous  supposition  that  it  had  been  revoked,  it 
was  held  that  the  destruction  did  not  operate  as  a  revocation  and  a  draft  of 
the  wiU  so  destroyed  was  admitted  to  probate.^  So  if  a  testator  destroys  his 
wQl  under  a  false  impression  that  it  is  invalid^  there  is  no  revocation.  Where  an 
executor  altered  the  will  by  the  direction  of  the  testator,  who  approved  of  it  in 
its  altered  state  and  then  cancelled  it  only  in  order  that  another  might  be  drawn 
up,  and  the  preparation  of  another  will  was  prevented  by  the  death  of  the 
testator,  the  will  was  held  not  to  have  been  revoked  and  probate  was  granted 
of  it  in  its  original  state,^^  the  cancellation  being  considered  conditional. 

In  g^ieral,  the  revocation  of  a  will  under  an  erroneous  assumption  of  facts 

'  I'mmU  v.  PoimZZ,  L.  E.,  1  P.  and  D.  912. 
'  M%€kaTda  ▼.  Mumford,  2  Phill.,  p.  24  ;  per  SXB  J.  NiCHOLXi. 

'  SUis  T.  Bartrum,  25  Beav.,  187  $  CUohv/ry  y.  Beckett,  14  Beav.,  583 ;   Eck^dey  r.  PUUt^ 
L.  B.,  1  P.  and  D.,  281. 

ckerdey  r.  Piatt,  L.  B.,  1  P.  and  D.,  281. 
nruby  y.  Fordhamy  1  Add.,  74. 
.  B.,  3  P.  and  D.,  37. 
>U  y.  Scott,  I  Sw.  and  Tr.,  258. 

arkion  y.  Clarkson,  2  Sw.  and  Tr.,  497  :  In  the  goods  of  Thornton,  3  Onrt.,  913. 
.esY.  Warren,  L.  B.,  2  P.  and  D.,  401. 

**  the  goode  of  Applebee,  1  Hagg.,  143  ;  see  Powell  y.  Potvell,  L.  B..,  1  P.  and  D.,  209 ; 
/»  wdi  of  Wetton,  L.  B ,  1  P.  and  D.,  633 ;  Em  parte  (Earl  of)  Ileheeter,  7  Yes.,  872. 


110  EXECUTIOy,   MVOCATIOS,   ALTERATION  AND  REVIVAL  OP  WILLS. 

will  be  inoperative,  if  the  mistake  appears  on  the  face  of  the  instrument.^  In 
Camiphell  v.  FVench,  the  testator  gave  legacies  to  the  grandchildren  of  his  sister, 
and  afterwards  revoked  the  legacies  on  the  ground  that  the  legatees  were  dead. 
It  having  been  proved  that  the  legatees  were  not  dead,  it  was  held  that  the  lega- 
cies were  not  revoked.  Bnt  a  revocation  of  a  will  hj  codicil  will  be  complete 
although  the  codicil  will  not  in  law  have  the  efEect  the  testator  intended.* 
In  a  case  where  a  testatrix  devised  lands  to  L  for  life,  remainder  to  his  fiTBt  and 
other  sons  and  daughters  successively  in  tail,  and  L  died  leaving  one  son  and  one 
posthumous  daughter,  the  son  having  died,  the  testatrix  being  ignorant  of  the  exis- 
tence of  the  daughter,  made  a  codicil  reciting  the  death  of  L  without  leaving 
issue  and  devising  the  land  to  H  in  the  same  manner  as  she  had  before  done  to 
L.  It  was  held  that  the  codicil  must  be  construed  as  a  conditional  revocation 
only,  and  was  inoperative  as  against  the  daughter  of  L,  although  the  testatrix 
after  making  the  codicil  and  two  years  before  her  death  had  become  acquainted 
with  her  existence.*  Where  a  testator  erased  his  signature  with  an  avowed 
intention  of  writing  it  in  a  better  style,  and,  therefore,  wrote  it  again  but  not  in 
the  presence  of  the  attesting  witnesses,  it  was  held,  that  the  instrument  was 
entitled  to  probate,  the  original  signature  being  considered  as  restored.  The 
principle  acted  upon  being  that  in  making  the  erasure  there  was  no  intention 
to  revoke  the  will. 

A  will  is  not  revoked  by  mere  abandonment.  There  must  be  some  uneqoi- 
vocal  act  of  cancellation  or  obliteration  by  the  testator  himself,  or  by  some  other 
person  in  his  presence  and  by  his  direction.* 

Where  on  the  death  of  the  deceased  a  will  was  found,  the  signature  to  which 
had  been  cut  out  but  gummed  on  to  its  former  place,  the  will  having  been  in  the 
custody  of  the  deceased  up  to  the  time  of  his  death,  declarations  by  the  deceased 
of  an  intention  to  benefit  his  wife  by  will  made  subsequent  to  the  date  of  the 
will  were  proved.  No  other  will  was  forthcoming  and  it  was  held  that  the  pre- 
sumption was  that  the  deceased  cut  out  the  signature  animo  revoeandi  and  that 
the'gumming  of  the  signature  on  its  original  place  did  not  revive  the  will.' 
That  case  was  based  on  the  doctrine,  applicable  in  cases  where  the  will  has 
always  remained  in  the  custody  of  the  testator,  that  in  the  absence  of  evidence 
to  the  contrary  any  mutilation  or  cancellation  was  done  by  the  testator  himself 
and  done  a/nimo  revocandifi 

In  cases  where  the  act  of  destruction  is  done  with  the  sole  intention  in     t* 

'  Campbell  ▼.  French,  8  Yes.,  321 ;  see  Crosthwaite  ▼.  Dean,  L.  B.,  6  Eq.,  245. 

*  QtUnn  T.  Buller,  L.  B.,  6  Eq.,  225. 

*  Doe  d.  Evcms  t.  Evans,  10  Ad.  and  E.,  228. 

*  Andrew  v.  Motley,  12  0.  B.,  N.  S.,  614. 

*  Bell  T.  FothergUl,  L.  B.,  2  P.  and  D.,  148. 

'  Ibid  i  Daviea  y.  Daviet,  Lee.,  445  s  Lambell  v,  Lambell,  8  Hagg.,  568. 
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Hag  np  and  esiablisliiiig  some  otHer  testamentary  paper,  the  aniriMM  revocandi 
bag  only  a  conditional  existence,  the  co?idition  being  the  validity  of  the  paper 
intended  to  be  substituted.  In  such  cases  where  the  intention  is  to  set  up  a  later 
will,  as  we  have  seen,  there  will  be  no  revocation  if  that  will  be  not  valid. ^ 
And  it  has  now  been  held  that  there  is  no  revocation  where  the  intention  is  to 
set  up  a  previously  executed  instrument  which  cannot  be  set  up.  In  other  words 
&  revocation  made  with  the  intention  of  reviving  some  other  disposition  will 
only  take  effect  if  that  other  disposition  is  effectually  revived.*  The  revocation 
and  the  substitution  must  be  so  connected  that  it  can  be  said  that  the  substitu- 
tion of  an  effectual  disposition  was  the  condition  of  the  revocation  of  the  original 
will.*  In  Ex  parte  Earl  of  llchester,*  Lord  Alvanley  said,  that  the  rule  to  be 
gathered  from  the  cases  was,  that,  where  it  was  evident  that  the  testator,  though 
using  the  means  of  revocation,  could  not  intend  it  for  any  other  purpose  than  to 
give  effect  to  another  disposition,  though  if  it  had  been  a  mere  revocation  it  would 
have  had  effect,  yet  the  object  being  only  to  make  way  for  another  disposition, 
if  the  instrument  cannot  have  that  effect,  it  will  not  be  a  revocation.  It  makes 
no  difference  that  the  latter  will  is  in  favour  of  another  person.^  This  doctrine 
is  what  is  called  the  doctrine  of  dependent  relative  revocation.  It  applied 
only,  it  was  at  one  time  thought,  where  a  testamentary  instrument  was 
destroyed  on  the  supposition  that  a  subsequently  executed  will  was  valid,  so 
that  a  will  cancelled  on  the  supposition  that  an  earlier  will  was  thereby  revived 
wonld  not  on  failure  of  that  condition  be  revived.® 

The  doctrine  is  discussed  at  length  in  the  case  of  Powell  v.  Powell,  where  a 
testator  who  had  made  a  will  on  the  3rd  March  1862,  and  a  second  will 
revoking  the  first  on  the  29th  March  1864,  destroyed,  in  1865,  the  will 
of  1864,  his  object  in  destroying  the  will  being  to  set  up  the  will  of  1862.7 
Thei«  Lord  Penzance,  who  dealt  with  the  case  of  Dickenson  v.  Swatman,  said  : 
"  This  doctrine  is  based  on  the  principle  that  all  acts  by  which  a  testator 
may  physically  destroy  or  mutilate  a  testamentary  instrument  are  in  their 
nature  equivocal.  They  may  be  the  result  of  accident  or,  if  intentional,  of 
various  intentions.     It  is  therefore  necessary  in  each   case  to  study   the  act 

*  Powell  V.  Powell^  L.  R.,  1  P.  and  D.,  209 ;  see  In  the  goods  of  Weston,  L.  E.,  1  P. 

and  D.,  633. 

Onions  v.  Tyrer,  1  P.  Wns.,  846 ;  Ex  parte  Ttchester,  7  Vea.,  348,  372  j  Lord  Thynns  v. 

Sto;     ope,  1  Add.,  62. 

In  the  goods  ofSutcheaon,  L.  J.,  32  Prob.,  202. 

7  Ves.,  372. 

Ihid  }  Dancer  v.  Crabh,  L.  R.,  8  P.  and  D.,  98.      See  also  In  the  goods  of  Fleetwoody  L.  R., 
15     ban.  Div.,  694,  6089. 

»  XKc&tiMcm  V.  Sxoatman,  30  L.  J.,  P.  and  M.,  84. 

L.  R.,  1  P.  and  D.,  209,  p.  212. 
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done  by  the  light  of  the  circmnstaiices  under  which  it  oocntred,  and  the  deckn- 
tions  of  the  testator  with  which  it  may  have  been  accompanied.  For  nnlesa  it  be 
done  animo  revocandi  there  is  no  revocation.  What  then,  if  the  act  of  destmetioii 
be  done  with  the  sole  intention  of  setting  np  and  establishing  some  other  testa- 
mentary paper  for  which  the  destmction  of  the  paper  in  question  was  oooly  de- 
signed to  make  way  P  It  is  clear  that  in  such  a  case  the  animus  revocandi  has  only  a 
conditional  existence,  the  condition  being  the  validity  of  the  paper  intended  to 
be  substituted,  and  such  has  been  the  course  of  decision  in  the  various  oases 
quoted  in  argument.  But  then  it  is  said  that  this  method  of  reasoning  has 
only  hitherto  been  applied  to  cases  in  which  the  destruction  of  the  acript  has 
accompanied  the  execution  intended  in  substitution ;  and  that  no  decided  oaae 
can  be  found  in  which  the  instrument  intended  to  be  established  has  been  a 
long  previously  executed  paper.  But  I  fail  to  perceive  a  distinction  in  principle 
between  the  two  cases.  For  what  does  it  matter  whether  a  testator  were  to  ny 
'  I  tear  this  will  of  1860,  because  I  have  this  day,  (1st  of  January  1861)  exe- 
cuted another  designed  to  replace  it  'P  or  'I  tear  this  will  of  1860  because  1 
desire  and  expect  that  the  effect  of  my  so  doing  will  be  to  set  up  my  wiU  of 
1840  P'  In  either  case  the  revocatory  act  is  based  on  a  condition  whic^  the 
testator  imagines  is  fulfilled.  In  both  cases  the  act  is  referable,  not  to  any 
abstract  intention  to  revoke  but  to  an  intention  to  validate  another  paper,  and, 
as  in  neither  case  is  the  sole  condition  upon  which  revocation  was  intended  ful- 
filled, in  neither  is  the  animus  revocandi  present." 

Where  the  names  of  the  attesting  witnesses  had  been  cut  out  by  the  testa- 
tor, who  gave  as  his  reason  that  he  intended  to  alter  his  will  or  make  a  new  one, 
and  they  were  afterwards  replaced  on  the  same  day,  the  testator  saying  the  will 
would  do  for  the  present,  probate  was  granted,  the  cancellation  being  held  to 
have  been  for  the  purpose  of  making  a  fresh  wUl.^  But  if  a  testator  merely 
intending  to  make  a  new  will  revoke  a  will  already  made,  although  no  new  will 
be  executed,  the  revocation  is  complete,*  for,  as  it  was  said  in  PoiffeU  v.  PowoU^^ 
in  order  that  the  doctrine  of  dependent  relative  revocation  may  apply,  the  act 
of  destruction  must  be  referable  wholly  and  solely  to  the  intention  of  aetdi^ 
up  some  other  testamentary  paper.  Thus  in  the  goods  of  Weston,*  where  the 
testator  destroyed  a  will  without  stating  at  the  time  her  intention  in  doing 
so,  and  subsequently  on  the  same  day  said  that  she  had  destroyed  the  will  with 
the  intention  that  a  former .  will  should  take  effect,  the  Court  refused  i  ar 
the  circumstances  to  grant  probate  of  the  draft  of  the  will  so  destroy*^  e 

^  In  the  goods  of  Eeles,  2  Sw.  and  Tr.,  600 ;  82  L.  J.,  Prob.,  4. 
^  Williams  v.  Ti/ley,  1  Johns.,  630. 
»  L.  R.,  1  P.  and  D.,  209. 
♦  L.  B.,  1  P.  and  D.,  633. 
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main  distinction  between  this  case  and  that  of  Powell  v.  Powell  was  that  iu 
the  latter  there  was  distinct  and  undonbted  evidence  that  at  the  very  moment 
the  deceased  destroyed  his  last  will,  he  stated  that  he  did  so,  in  order  that 
the  earlier  will  should  prevail,  whereas  in  the  other  case  the  supposed  declara- 
tions of  the  testator  were  not  made  at  the  time. 

The  result  is  that  where  the  act  of  cancellation  or  destruction  is  connected 
with  the  making  of  another  will,  so  as  fairly  to  raise  the  inference   that   the 
testator  meant  the  revocation  of  the  old  to  depend  upon  the  efficacy   of  the   new 
disposition,   such  will  be   the   legal   effect  of  the  transaction ;  and  therefore,  if 
the  will  intended  to  be  substituted  is  inoperative  from  defect   of  attestation   or 
any  other  cause,  the  revocation- fails  also,  and  the  original  will  remains  in  force. ^ 
In  the  case  of  Dancer  v.  Crabb,   the   testator  having  the  will  in  her  hand 
dictated  certain  alterations,   which  she   desired  to   be  made  in  the  first  part  of 
it,  to  a  friend,  who  wrote  them  down.     Feeling  unwell  she  desired  her  friend  to 
stop  there,  and  then  tore  off  and  burnt  so  much  of  her  will  as  had  been  covered 
by  the  memorandum  written  at  her  dictation.     This  memorandum  together  with 
tbe  pest   of  the  will,   which  contained  the  residuary  clause,  and  the  signatures 
of  the  testatrix  and  witnesses  and  the  attestation  clause  intact,   was   placed  in 
a  desk  by  the  testatrix  and  locked  up,  and  she  believed  when  she  did  so,  that 
these  papers  constituted  a  new  will,  and  were  not  merely  instructions  for  a  new 
win.     The  case  was  treated  as  one  of  dependent  relative  revocation,  a  revocation 
dependent  on  the  papers  locked  up  constituting  a  new  will,  and  probate  was 
granted  of  the  original  will  as  contained  in  the  portion  which  remained,  and  the 
draft  of  the  portion  which  was  destroyed.     In  another  case,  where  the  testator 
having  executed  a  will  and  codicil  signed  a  second  codicil,  in  which  ho  expressed 
a  desire  to  cancel  his  will,  and  that  a  document,  which  he  described  as  a  will  of 
earlier  date,  and  the  first  and  second  codicils  should  together  stand  as  his  last  will 
and  testament,  it  appeared   that  the   only   document  executed  at  the  earlier 
date  was  a  deed  of  settlement,  which  was  not  of  a  testamentary  character.     It 
was  held  that  the  revocation   was   absolute  and  not  dependent  on  the  incor- 
poration of  the  settlement  in  the  papers  admitted  to  probate.* 

The  principle  of  dependent  relative  revocation  applies  to  the  case  where  a 
testator  has  so  entirely  erased  a  name  of  a  legatee  that  it  is  no  longer  apparent, 
and  has  substituted  another  name  for  it,  and  the  Court  will  receive  evidence  to 
show  what  the  original  name  was,  and  restore  it  to  the  will,  if  satisfied  that 
the  testator  only  revoked  the  first  bequest  on  the  supposition  that  he  had  effec- 
tually substituted  a  new  legatee.^     The  doctrine,  however,  of  dependent  relative 

*  Dancer  v.  Ordbhy  L.  E.,  3  P.  and  D.,  98. 

■  In  the  goods  of  Oentry,  L.  R.,  3  P.  an^  D.,  80. 

■  In  the  goods  of  McCabey    L.  R.,  3  P.  and  D.,  94 ;  Brooke  v.  Kejit,  3  Moo.,  P.  C,  334;  In 
Ike  goods  of  Harris^  1  Sw.  and  Tr.,  536  j  In  the  goods  of  Parr,  29  L.  J.,  (P.  M.  and  A.)  70. 
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revocation  will  not  arise  where  the  name  of  a  legatee  is  obliterated  and  that  of 
another  person  substituted  after  the  execution  of  the  will,  if  there  is  no  evidence 
of  intention  showing  that  the  obliteration  of  the  first  name  would  not  hare  been 
made  unless  the  testator  believed  he  could  validly  substitute  the  name  of  the 
other  person.^  The  principle  is  held  to  apply  in  cases  where  the  amount  of  a 
bequest  has  been  obliterated  after  the  execution  of  the  will  and  a  different 
amount  has  been  interlineated  or  written  over.  The  substituted  bequest  being 
a  nullity,  as  not  having  been  made  in  conformity  with  the  Statute,  the  original 
bequest  takes  effect,^  if  it  can  be  shown  by  evidence,  what  the  original  bequest 
was.*  The  principle  also  applies  in  cases  where  the  name  of  the  executor  is 
erased  and  that  of  another  person  inserted  as  executor,  without  due  re-execution 
of  the  will,^  but  not  where  there  is  a  mere  erasure  of  a  legacy  without  the 
substitution  of  another.' 

It  requires  some  nicety  to  distinguish  between  those  cases  where  pei^ect 
erasure  is  fatal,  and  those  where  the  erasure  may  be  treated  as  an  erasure  for  the 
purposes  of  substitution.  In  In  the  goods  of  Horsford,^  where  the  testator  pasted 
over  a  whole  legacy  a  piece  of  paper,  on  which,  at  some  time,  about  which  the 
witnesses  could  give  no  information,  he  had  written  a  new  beqnest,  the  Court 
refused  to  order  the  upper  paper  to  be  removed,  and  directed  the  probate  to  issue 
in  blank  as  to  that  legacy,  but  in  respect  of  another  legacy,  the  amount  of  which 
only  was  covered  up,  the  name  of  the  legatee  being  left  untouched,  the  Court 
treated  it  as  a  case  coming  under  the  principle  of  dependent  relative  revocation. 

In  all  cases  of  revocation  the  intention  of  the  testator  may  be  proved  by 
evidence.  The  onus  is  upon  those  who  oppose  the  will  to  pn)ve  that  the  can- 
cellation was  the  act  of  the  testatorJ  But  where  a  will  has  remained  with  the 
testator  and  cannot  be  found,  it  is  presumed  that  it  was  de8tix>yed  by  the 
testator,  animo  revocandi^  unless  the  testator  were  insane  at  the  time  of  his 
death,*  for  in  that  case  it  must  be  shown  that  the  will  was  revoked,  when  the 
testator  was  in  a  sound  state  of  mind.  The  presumption  of  revocation  may,  in 
all  cases,  be  rebutted  by  evidence  of  the  declarations  of  the  deceased.^^ 

•  See   Quinn  v.  Butlery  L.  R.,  6  Eq.,  225  j  Tv/pper  v.  Tupper,   1  K.  and  J.,  665  ;  NevUl  t. 
Boddam,  28  Beav.,  554 ;  Onions  v.  Tryer,  1  P.  Wms.,  343. 

•  Brooke  v.  Kent,   3   Moo.,  P.  0.,  334.    See  Locke  v.  James,  11  M.  and  W.,  901  ;  Soar  ▼. 
Dolman,  3  Curt.,  121. 

■  In  the  goods  of  Horsford,  L.  B.,  3  P.  and  D.,  211 ;  In  the  goods  of  Ibhetson,  2  Ct       . 

•  In  the  goods  of  Parr,  29  L.  J.  P.,  70  j  In  the  goods  of  Harris,  1  Sw.  and  Tr.,  55 

•  In  the  goods  of  Eorsford,  L.  E.,  3  P.  and  D.,  211. 

•  L.  E.,  3  P.  and  D.,  211. 
'  Hitching 8  v.  Wood,  2  Moore's  P.  C,  355  ;  see  Bemon  v.  Benson,  L.  E,,  2  P.  and  1^.        5. 

•  Eckersley  v.  Piatt,  L.  E.,  1  P.  and  D.,  281. 

•  Sprigge  v.  Sprigge,  L.  B.,  1  P.  and  D.,  603. 
Whitely  v.  King,  17  0.  B.,  N,  8.,  756  j  Whan  am  v.  Wharram,  3  Sw.  and  Tr^  3C 
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The  mere  fact  of  making  a  subseqi^ent  testamentary  paper  even  though  it 
may  purport  to  be  the  last  will  does  not  work  a  total  revocation  of  a  prior  one, 
onlesa  the  latter  expredsly,  or  in  effect,  revokes  the  former,  or  the  two  be  inca- 
pable of  standing  together. *■  So  that,  if  a  subsequent  testamentary  paper  is  only 
partly  inconsistent  with  one  of  an  earlier  date,  the  latter  instrument  is  only  re- 
voked as  to  those  parts  where  it  is  inconsistent,  and  both  papers  are  entitled  to  pro- 
hate.*  But  when  there  is  no  express  clause  of  revocation  in  a  subsequent  will  the 
question  ia  what  was  the  disposition  intended  by  the  testator.^  If  the  subsequent 
will  purports  to  be  the  only  will  of  the  testator,  it  may  be  a  revocation  of  a  prior 
wilL* 

In  the  case  of  KeUier  v.  Sellier^^  a  testator  made  a  will  in  1864,  appointing 
his  wife  sole  executrix,  and  in  1877  he  duly  executed  another  will.  The  second 
will  could  not  be  found,  and  there  was  no  evidence  of  its  contents,  except  that 
after  its  execution,  the  testator  said,  ^*  I  have  made  a  will  altering  my  affairs, 
and  I  have  taken  care  of  Ellen  (his  wife),  and  there  will  be  something  for  Roby  " 
(Ins  nephew),  and,  except  a  memorandum  at  the  foot  of  an  earlier  will,  as  follows  : 
**  This  will  is  now  useless,  a  new  will  having  been  made  in  1877,  upon  my  wife 
telling  me  she  was  sorry  she  had  ever  seen  me."  The  Court  held  that,  in  the 
absence  of  proof  of  an  alteration  of  executrix,  or  of  a  revocatory  clause,  or  dis- 
position wholly  inconsistent  with  the  first  will,  the  will  was  not  revoked.  Butt, 
J.,  however,  doubted  whether  the  memorandum  was  admissible  in  evidence  to 
show  an  intention  to  revoke  the  first  will. 

It  is  a  maxim  that  no  man  can  die  with  two  testaments,  yet  any  number 
of  instruments,  whatever  be  their  respective  dates,  or  in  whatever  form  they 
may  be,  so  as  they  be  all  clearly  testamentary,  may  be  admitted  to  probate  as 
containing  the  last  will  of  the  deceased.^ 

If  property  given  to  one  person  is  given  by  a  stibsequent  codicil  to  another, 
the  gift  to  the  former  is  of  course  revoked.''  But  where  there  are  two  incon- 
sistent wills  of  the  same  date,  and  neither  can  be  proved  to  be  the  later  executed, 
they  are  both  void  for  uncertainty .^  Where  there  is  no  inconsistency,  effect  will 
he  given  in  such  a  case  to  all  the  testamentary  dispositions  of  the  testator.® 

*  Lemage  v.  Qoodhan,  L.  R.,  1.  P.  and  D.,  57  j  see  In  the  goods  of  Howard^   1   P.   and  D., 
686;  C^hUo  ▼.  OilheH,  9  Moore,  P.  C,  131. 

'  Lemage  y,  Qoodban^  L.  B.,  1  P.  and  D.,  57. 
'        d. 

eeman  v.  Freemany  5  DeG.,  M.  and  G.  710,  per  Knight  Bruce,  V.  0. 
E.,  9  P.  Div.,  237. 
.asterman  v.  Mdberley,  2  Hagg.  235.    Lemage  r.  Qoodhan^  L.  R.,  1.   and   D.,  57  ;  In  the 
yoodj   jf  Buddy  8  Sw.  and  Tr.,  196  j  In  the  goods  of  Griffith,  L.   R.,   2   P.  and  D.,  457  ;  In  the 
good*   -^Patchelly  L.  R.,  8  P.  and  D.,  153. 

ermcde  v.  MacDonoZdj  3  Ch.,  Apt.,  685  ;  Hitchens  v.  Basset,  3  Mod.,  206. 
'       hipps  V.  Lord  Anglesey,  2  Atk.,  57. 
»      ^nty  y.  West,  6  C.  B.,  201 ;  1  Rob.,  Ecc,  264.     See  Cutto  v.  Gilbert,  9  Moo.  P.  C,  131. 
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If  it  can  be  collected  from  tlie  words  of  the  testator  in  a  later  instrument 
that  it  was  his  intention  to  dispose  of  his  property  in  a  manner  different  to  th&t 
in  which  he  disposed  of  it  by  an  earlier  document,  the  earlier  doenment  will 
be  revoked,  and  this,  although  in  some  particulars  the  later  will  does  not  com- 
pletely cover  the  whole  subject  matter  of  the  earlier.*  Where  the  deceased 
executed  a  will  in  1858,  by  which  she  disposed  of  the  whole  of  her  property, 
and  in  1800  she  executed  another  will,  which  commenced  "  This  is  the  last  will 
and  testament  of  me  *'  etc.,  and  which  varied  and  repeated  various  beqnesta 
g^ven  in  the  first  will,  appointed  the  same  executors  for  England  as  in  that 
document,  but  contained  no  residuary  or  revocatory  clause,  the  Court  held 
from  the  general  tenor  of  the  last  will,  that  it  was  clear  the  testator  did  not 
intend  the  first  will  to  remain  in  force  and  it  was  therefore  revoked.* 

Parol  evidence  may  be  given  of  the  contents  of  a  will  which  cannot  be 
found,  and  if  it  be  proved  that  such  a  will  contained  a  clause  revoking  a  forma* 
will  before  the  Court,  the  will  produced  will  be  held  to  have  been  revoked.* 

It  is  a  recognised  principle  that  a  codicil  is  not  to  be  taken  as  revoking  a 
former  will  or  codicil  further  than  is  absolutely  necessary  to  give  effect  to  the 
purposes  appearing  on  the  codicil  and  so  far  as  those  purposes  fail,  the  original 
gift  prevails.*  Thus,  a  specific  bequest  will  be  revoked  by  a  subsequent  bequest 
in  a  codicil  of  all  personality,  but  a  general  legacy  charged  on  land  wiU  be 
unaffected.^ 

A  general  clause  in  a  will  revoking  all  former  wills  revokes  a  prior  testa- 
mentary appointment.  This  was  held  by  Jessel,  M.  R.,*  and  his  decision  was 
upheld  by  the  Court  of  Appeal.  In  the  case  before  him,  a  married  woman 
having  a  general  power  of  appointment  by  will  over  real  estate  executed  a 
will  appointing  the  estate.  After  the  death  of  her  husband,  she  made  another 
will,  revoking  all  former  wills  and  containing  a  general  devise  and  bequest 
of  all  her  real  and  personal  estate.  She  afterwards  made  a  third  will  also 
revoking  all  former  wills  and  bequeathing  her  personal  estate,  but  not  devis-l 
ing  or  appointing  her  real  estate.  She  had  no  real  estate  except  that  sub- 
ject to  her  power  of  appointment.  The  Court  held  that  the  testamentaiy 
appointment  under  the  first  will  was  revoked  by  the  second  will,  and  the 
second  will  by  the  third,  and  that  the  real  estate  therefore  went  in  defanli 
of  appointment.     But;  in  several  cases   where   a  will   was  made  in  exercise  of 

»  Plenty  v.  West,  6  C.   B.,  201  j  1  Bob.,  Eoc.,  265  j    see   Dempsey   v.   Lawson,  L.  .       I  P.| 
Div.  98,  p.  101,  per  Hannen,  J. 

*  Dempsey  v.  Lawson,  L.  R.,  2  P.  Div.,  98. 

•  Wood  V.  Woody  I  P.  and  D.,  309. 

♦  Doe  V.  Hicks,  2  M.  and  0.  606 ;  Norman  v.  Kynaston,  30,  F.  and  J.  29. 
»  Kermode  ▼.  McutDoncUd,  L.  R.,  3  Ch.  585  j  Sheddon  v.  Goodrich,  8  Ves.,  p.  501. 

•  Sothefon  v.  Dening,  20  Ch.,  D.  99. 
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power  of  appointment,  a  subsequent  will,  made  in  exercise  of  another  power  of 
Appointment  and  containing  a  clause  reyoking  all  former  wills,  was  held  not 
to  operate  as  a  revocation  of  the  first  will.^  In  one  of  these  cases,*  a  married 
woman  exercised  two  powers  of  appointment  in  separate  wills  executed  at 
different  times.  The  later  will  contained  a  general  clause  of  revocation,  and  it 
was  held  that  the  general  revocatory  clause  did  not  operate  as  a  revocation  of 
the  prior  will  made  under  a  power,  because  it  did  not  refer  either  to  the  power 
or  to  the  property,  the  subject  of  the  power.  In  In  the  goods  of  Merrett^  and 
f«  the  goods  of  Joys,*  it  was  held  that,  where  a  specific  appointment  was  made 
by  will  under  a  power  in  a  settlement  to  A  and  then  there  was  an  appointment 
by  another  will  under  a  power  in  another  settlement  to  B,  and  the  second  will 
contained  a  general  revocatory  clause,  the  second  will  did  not  revoke  the  first 
and  that  tlie  first  was  entitled  to  probate,  the  second  will  being  confined  to  the 
exercise  of  the  power  of  appointment  under  the  second  settlement.  The  mere 
revocation  of  **  all  former  wills,"  it  was  said,  had  no  reference  to  the  property, 
the  Subject  of  the  power  under  the  first  settlement.  According  to  these 
authorities,  therefore,  a  general  revocatory  clause  does  not  operate  as  a  revoca- 
tion of  a  prior  will  made  under  a  power,  unless  there  is  a  special  reference  to 
it  or  some  other  evidence  of  ^n  intention  to  revoke  it. 

A  codicil  revoking  a  will  does  not  necessarily  revoke  a  prior  codicil.^  It 
is  a  mere  question  of  construction.  Where  a  testator,  who  has  distinguished 
between  his  last  will  and  a  codicil  to  it,  purports  to  revoke  his  last  will 
only,  not  referring  to  any  previous  codicil,  the  revocation  is  not  to  be 
ouried  fui-ther  than  the  necessity  of  the  terms  which  he  has  used  may  require.* 
When  reference  is  made  to  the  will,  as  a  particular  instrument,  as  where  it  is 
referred  to  by  date,  or  were  the  revoking  codicil  distinguishes  the  last  will 
from  intervening  codicils,  the  latter  are  not  revoked.'' 

A  mere  attempt  to  tear  or  bum  is  not  sufficient  to  revoke  a  testamentary 
instrument,  though  made  with  intent  to  revoke.^  *  Tearing  or  otherwise  destroy- 
ing" includes  cutting.^     But,  cutting  out  a  particular  part  of  the  will  is  a 

*  In  the  goods  of  Meredith^  29  L.  J.,  P.  and  M.,  155  ;  In  the  goods  Merritt,  1  Sw.  and  Tr., 
112 ;  In  the  goods  of  Joys,  4  Sw.  and  Tr.,  214. 

In  the  goods  of  Meredith,  29  L.  J.,  P.  and  M.,  155. 

8w.  and  Tr.,  112. 
4  Sw.  and  Tr.,  214. 

farrer  v.  8t.  Catherine's  Coll.,  L.  E.,  16  Eq,  19. 
Bunny  v.  Bunivy,  3  Beav.,  109  ;  Pratt  v.  Pratt,  14  Sim.,  129. 
Farrer  v.  St.  Catherine's  Coll.,  L.  R.,  16  Eq.,  19. 
Doe  V.  Karris,  6  A.  and  E.,  209. 
Hohhs  V.  Knight,  1  Cnrt.,  768  j  Bell  v.  FothergUl,  L.  E.  2  P.  and  D.,  148. 
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revocation  of  that  part  onlj.^  Where  a  will  after  execution  had  remained  in  ihe 
I  cnstody  of  the  testatrix  and  was  found  after  her  death  in  her  repositoriefl 
with  her  own  signature  and  those  of  the  attesting  witnesses  scratched  out,  as 
with  a  knife,  Butt,  J.  held  that  the  scratching  out  might  be  regarded  as  a 
lateral  cutting  out.* 

As  the  Act,  we  have  seen,  says,  "  no  will  or  any  part  thereof  shall  be  revoked 
etc.,"*  except  in  the  manner  provided,  it  was  obviously  intended  that  part  only  of 
a  will  may  be  revoked  by  a  subsequent  act,  or  by  a  subsequent  will  or  codicil.* 
In  the  case  of  In  the  goods  of  Woodward,^  the  first  seven  or  eight  lines  had  been 
cut  out  and  the  will  was  admitted  to  probate  in  its  incomplete  state. 

Although  the  cutting  off  by  the  testator  of  the  signatures  of  the  testator 
and  witnesses  at  the  end  of  a  will,  or  of  the  witnesses^  is  in  general  a  totid 
revocation,  if  done  with  intent  to  revoke,  the  mere  crossing  out  of  the 
testator's  signature  or  that  of  the  testator  and  of  the  witnesses,  there  being 
no  evidence  on  the  point,  is  not  a  revocation.^  But  where  a  will  consisted 
of  several  sheets,  all  of  which  were  signed,  it  was  held  that  the  destructiin  of 
the  last  signature  revoked  the  whole  will,  the  destruction  of  the  signature  being 
considered  to  have  been  done  animo  revocandi,^  If  a  will  is  found  to  have  been 
in  the  custody  of  the  testator  up  to  the  time  of  his  death  with  the  signature  cut 
off,  the  presumption,  in  the  absence  of  evidence  to  the  contrary,  is  that  it  was 
done  animo  revocandi^  even  although  the  piece  cut  off  may  have  been  pre- 
served and  gummed  on  to  its  former  place.^^  In  a  case  where  the  testator  cut 
from  the  will  the  portion  of  the  document  on  which  the  name  and  address  of 
the  second  attesting  witness  were  written,  and  the  excised  part  was  found 
vnth  the  will  in  the  testator's  desk,  the  Court  being  satisfied  that  the  name  had 
not  been  removed  animo  revocanM  decreed  probate  of  the  instrument.^i 

The  words  "  otherwise  destroying  "  in  s.  67  of  the  Indian  Succession  Act 
must  be  understood  as  intending  some  mode  of  destruction  ejtisdem  generis  with 

*  Ckristmas  v.  WkvnyateSy  3  Sw.  and  Tr.,  81  j  In  the  goods  oj  Woodward,  L.  B.,  2  P.  and 

D.,  206. 

*  In  the  goods  of  Morton,  L.  R.,  12  P.  D.,  141. 

*  Indian  Sacceseion  Act,  s.  57.    This  section  applies  to  Hindus,  etc.,  nndor  Act  XXI 

of  1870. 

♦  See  Clarke  v.  Scripps,  2  Bob.,  563,  567. 
»  L.  R.,  2  P.  and  D.,  206. 

•  In  th£  goods  of  Oullan,  1  Sw.  and  Tr.,  23  ;  Evans  v.  Dallow,  31  L.  J.,  P.  and  M., 
'  Benson  v.  Benson,  L.  R.,  2  P.  and  D.,  172  j    Stephens  v.  Taprell,  2  Curt.,  465  j  se'  he 

goods  of  Lewis,  1  Sw.  and  Tr.,  31. 

•  In  the  goods  of  Qullan,  1  Sw.  and  Tr.,  23. 

•  In  the  goods  of  Lewis,  1  Sw.  and  Tr.,  31 ;  Bell  v.  Fothergill,  L.  R.,  2  P.  and  D.,  i 
*«  Bell  V.  Fothergill,  L.  R.,  2  P.  and  D.,  148. 
"  In  the  goods  of  Wheeler,  49  L.  J.,  Prob.,  29. 
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baming  or  tearing  and  not  a  mere  obliteration.^  Where  a  testator  drawing  a  \ 
pen  through  the  lines  of  yarions  parts  of  his  will,  wrote  on  the  back  of  it,  "  This 
18  revoked"  and  threw  it  among  a  heap  of  waste  papers  in  his  sitting  room,  it 
was  held  that  the  will  was  not  revoked,  the  words  "  or  otherwise  destroying"  not 
being  satisfied,  as,  whatever  the  testator  intended,  the  will,  which  had  being  lying 
abont  in  the  kitchen  of  his  honse,  had  not  been  actually  injured.' 

Where  the  testator,  after  executing  a  codicil  at  the  foot  of  his  will,  cut  off  his 
Bignature  to  the  will,  it  was  held,  upon  proof  that  he  thereby  intended  to  revoke 
ike  codicil  as  well  as  the  vrill,  that  the  former  was  also  revoked.^ 

We  have  already  seen  that  in  every  case  of  alleged  revocation  it  is  a  question 
of  the  intention  of  the  testator,  and  that  the  whole  will  is  not  necessarily  revoked 
by  the  destruction  of  a  part.  To  constitute  a  legal  revocation  otherwise  than 
by  marriage  or  by  a  duly  executed  instrument  there  must  be,  not  only  the 
manual  operation  of  tearing,  burning  or  destroying  the  will  by  other  means,  but 
also  the  animus.  It  is  the  animtis  which  must  govern  the  extent  and  measure 
of  operation  to  be  attributed  to  the  act  and  determine  whether  the  act  shall 
effect  the  revocation  of  the  whole  instrument  or  only  part  of  some  por- 
tion. If,  therefore,  a  portion  of  a  will  not  necessary  to  its  validity  is  des- 
troyed the  question  of  the  testator's  intention  at  once  arises.  Thus  in  Clarke  v. 
Scnjsjw,*  where  a  testator  executed  a  will  in  1843,  which  remained  in  his  custody 
imtil  his  death,  when  it  was  found  in  a  mutilated  state,  torn  and  cut,  but  the 
signatures  of  the  testator  and  of  the  attesting  witnesses  remained  at  the  end  of 
the  will,  it  was  held,  in  the  absence  of  exti'insic  evidence  from  the  peculiar 
manner  in  which  the  mutilations  were  effected,  that  there  was  no  intention  to 
revoke  the  whole  will,  but  that  the  papers  as  altered  were  intended  as  a  draft; 
of  a  new  will  and  in  the  event  of  his  not  making  a  new  will  to  operate  as  a  will^: 
The  testator  died  suddenly. 

If  a  will  cannot  be  found,  and  the  Court  is  satisfied  that  a  will  was  not 
in  existence  at  the  time  of  the  testator's  death,^  the  presumption  in  general 
arises  that  it  was  destroyed  with  intent  to  revoke.*  But  this  presumption  of  re- 
vocation may,  of  coui'se,  be  rebutted  by  evidence  of  declarations  of  the  deceased.*^ 

Where  it  appears  that  a  will  is  merely  lost,  its  contents,  like  those  of  any 

*  Stephens  v.  Taprell,  2  Curt.,  458,  per  Sir  H.  Jenneb. 
^'jeese  v.  Lovejoy,  L.  B.,  2  P.  Div.,  251 ;    Elins  v.  Elms,  1  Sw.  &  Tr.,  155  j  Doe  v.  PerTces 
SB       4.,  489. 

n  the  goods  of  Bleckley,  L.  E.,  8  P.  D.  169. 
Kob.,  563. 

iyih  V.  Finch,  L.  R..  1  P.  and  D.,  371. 
.Jkerdey  v.  Flatt,  L.  E.,  1  P,  and  D.,  281. 
hUely  V.  King,  17  C.  B.  (N.  S.),  756  j  Wharram  v.  Wharram,  3  Sw.  and  Tr.,  303. 
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other  lost  instrument,  may  be  proved  by  secondary  evidence.'-  The  evidence 
of  a  single  witness,  although  interested,  whose  veracity  and  competency  are 
unimpeached,  has  been  sufficient.*  Declarations,  written  or  oral,  made  either 
before  or  after,  are  admissible  as  secondary  evidence  of  the  contents  of  a  lost 
will.*  The  case  of  Sugden  v.  Lord  8t.  Leonards  overruled  that  of  Quick  v.  Qteici,* 
by  which  it  was  decided  that  the  declarations  of  the  testator  after  execution 
were  not  admissible.^  Where  the  contents  of  a  lost  will  are  not  completely 
proved,  probate  will  be  granted  to  the  extent  to  which  they  are  proved.® 

It  was  held  in  England  under  the  old  law,  and  also  under  the  Wills  Act, 
that  a  revocation  of  a  will  was  in  general  a  revocation  of  a  codicil,^  unless  it 
was  of  such  a  character  as  to  be  completely  indepenSlent  of  the  will.^  But  it  is 
now  settled  by  the  later  cases  that  a  codicil  can  only  be  revoked  in  the  manner 
indicated  by  the  Wills  Act,  and  is  not  revoked  by  the  revocation  of  a  wilL*  In 
the  case,  however,  of  In  the  goods  of  Bleckley,^^  where  the  testator,  who  had 
executed  a  codicil  at  the  foot  of  his  will,  cut  ofE  his  sigfuature  to  the  will,  it  was 
held,  upon  proof  that  he  meant  to  revoke  both  the  will  and  codicil,  that  the 
latter  was  also  revoked. 

The  destruction  of  a  will  by  a  third  person  must  be  by  the  testator's  direc- 
tion and  in  his  presence,^  and,  accordingly,  a  testator  cannot  delegate  his  power 
of  revoking  his  will  by  inserting  in  it  a  clause  conferring  on  another  authority  to 
destroy  it  after  his  death.^*  In  a  case  where  a  codicil  was  burnt  by  order  of  the 
testator,  but  not  in  his  presence,  it  was  held  that  it  was  not  revoked  and  probate 
was  granted  of  a  draft  copy.^^ 

It  has  been  held  in  England  that  a  will  made  for  valuable  consideratioii 
cannot  be  revoked  in  equity.**    In  Bobinson  v.  Ommaney,^^  it  was  contended  that 

•  Sugden  v.  Lord  St,  Leonards,  L.  B«,  1  P.  D.,  154 ;  Brown  v.  Brown,  8  £.  and  B.,  876. 

•  Ibid. 

•  Ibid, 

•  3  Sw,  and  Tr.,  442. 

»  Intestate  and  testamentary  Saccession,  p.  63. 

•  Sugden  ▼.  Lord  St,  Leonards,  L.  E.,  1  P.  Div.  154. 
'  Qrimwood  v.  Cozens,  2  Sw.  and  Tr.,  364. 

•  In  the  goodis  of  Qreig,  L.  R.,  1  P.  and  D.,  72. 

•  In  the  goods  of  Savage,  L.  E.,  2  P.  and  D.,  78  ;  In  the  goods  of  Turner,  ih.,  403  ;  Black  v. 
Jobling,  h.  R.,  1  P.  and  D.,  685  j  See  Gardiner  v.  CouHhope,  L.  R.,  12  P.  D.,  14.  Intestate  and 
Testamentary  Succession,  p.  63. 

»o  L.  R.,  8  P.  D.,  169. 

"  Wills  Act,  8.  20 ;  Indian  Succession  Act,  s.  67. 

M  Stockwell  V.  Sitherdon,  1  Rob.,  661  j  per  Sia  H.  Jennek  Fust. 

^'  In  th£  goods  of  Dadds,  Dea.  and  Sw»,  290,  cited  in  Williams  on  Executors,  p.  43. 

'"*  Loffus  V.  Maw,  3  Giff.,  592 ;  bat  see  Caton  y.  Caton,  L.  R.,  2  H.  L.,  127. 

"  L.  R.,  21  Ch.  D.,  780. 
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a  JBO^enant  not  to  revoke  a  will  was  against  public  policy  as  being  in  resti-aint 
of  marriage,  one  of  the  modes  of  revocation  being  mamage.  It  was  considered 
however,  tbat  such  a  covenant  was  not  necessarily  against  public  policy,  for  the 
covenant  expanded  into  its  full  meaning  was  a  covenant  not  to  bum  the  will  and 
not  to  perform  the  other  acts  of  revocation  recognized  by  the  statute,  including  a 
covenant  not  to  marry,  and  the  particular  covenant  being  read  distributively 
was  held  to  be  good,  so  far,  at  least,  as  it  was  not  a  covenant  not  to  marry.^ 

As  to  obliterations,  interlineations,  alterations  or  erasures  in  wills,  the  English 
WiIIb  Act,  by  s.  21,  enacts  that  *'  no  obliteration,  interlineation,  or  other  alteration 
made  in  a  will  after  the  execution  thereof  shall  be  valid,  or  have  any  effect, 
except  so  far  as  the  words  or  effect  of  the  will   before  such  alteration   shall 
not  be  apparent,  unless  such  alteration  shall  be  executed  in  like  manner  as 
is  hereinbefore  required  for  the  execution  of  the  will ;   but  the  will  with  such 
alteration  as  part  thereof  shall  be  deemed  to  be  duly  executed  if  the  signature 
of  the  testator  and  the  subscription  of  the    witnesses  be  made  in  the   margin 
or  on  some  other  part  of  the   will,   opposite,  or  near  to  such   alteration,  or 
at  the  foot,  or  end  of,  or  opposite  to  a  memorandum  referring  to   such   altera- 
tion and  written  at  the  end,  or  some  other  part  of  the   will.'*^      Section  58 
of  the  Indian  Succession  Act  is  modelled  upon  s.  21  of  the  English  Wills 
Act.     It  provides  that :  ^'  no   obliteration,   interlineation,  or  other  alteration 
made  in  any  unprivileged  will  after  the  execution  thereof,  shall  have  any  effect, 
except  BO   far  as  the  words  or  meaning  of  the  will  shall  have  been  thereby 
rendered  illegible  or  undiscemible,  unless  such  alteration  shall  be  executed  in 
like  manner  as  hereinbefore  is  required  for  the  execution  of  the  will ;  save  that 
the  wiU,  as  so  altered,  shall  be  deemed  to  be  duly  executed  if  the  signature  of 
the  testator  and  the  subscription  of  the  witnesses  be  made  in  the  margin  or  in 
some  other  part  of  the  will  opposite  or  near  to  such  alteration,  or  at  the    foot 
or  end  of,  or  opposite  to  a  memorandum  referring  to  such  alteration,  and  written 
at  the  end  or  some  other  part  of  the  will."     Under  the  Indian  Succession  Act, 
therefore,  as  under  the  English   Wills  Act,  obliterations  or  other  alterations 
must  be  attested  in  the  same  manner  as  a  will  or  codicil.     Where,  therefore,  an 
alteration  is  made,  but  not  duly  attested,  the  original  will,   so  far  as  it  can  be 
deciphered,  is  unaffected  ;*  but  parol  evidence  is  not  admissible  to  show  what 
the  original  was,  where  it  cannot  be  deciphered  by  means  of  magnifying  glasses 
or  otherwise.^      In  the  case  Towrdey  v.  Watson,^  the  testatrix  obliterated,  animo 


.  Sheppard'a  ToachBtone,  Prefiton*8  Edition,  Vol.  II,  p.  401. 
/ict^  c.  26,  8.  21. 

\  the  goods  of  Harris,  1  Sw.  and  Tr.,  536. 

onley  v.  Watson,  8  Cart.,  767  ;  In  the  goods  of  MoCabe,  L.  E.,  3  P.  and  D.  94. 
npt.,  767. 
P 
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revocandi^  several  passages  of  her  will,  so  that  none  of  the  parts  of  the  will  obli- 
terated  could  be  distingaished  upon  the  face  of  the  will,  and  it  was  held  thai 
there  was  a  complete  revocation  as  to  the  parts  obliterated.^ 

The  words  "not  apparent"  in  the  English  Wills  Act,  were  held  to  mean 
not  apparent  on  the  face  of  the  instrument  itself  and  not  capable  of  being  made 
apparent  by  extrinsic  evidence.*  The  wording  of  that  Act  has  been  varied 
in  the  Indian  Succession  Act,  but  the  meaning  appears  to  have  been  pre- 
served. 

Where  a  testator  obliterates  certain  passages  in  his  will  so  effectuallj  that 
those  passages  cannot  be  made  out  on  the  face  of  the  instrument  itself,  there 
is  a  complete  revocation  so  far  as  the  obliteration  is  concerned  and  the  Will  will 
be  admitted  to  probate  as  if  the  passages  were  blank.^  Neither  the  English 
nor  the  Indian  Statute,  it  will  be  observed,  draws  any  distinction  between 
different  modes  of  obliteration.  So  that,  where  a  testator  pasted  over  a  whole 
legacy  a  piece  of  paper  upon  which,  at  some  time  about  which  the  witnesses 
could  give  no  information,  he  had  written  a  new  bequest,  the  Court  refused 
to  order  the  upper  paper  to  be  removed  and  directed  probate  to  issue  in  blank 
as  to  that  legacy.*  It  was  never  the  practice,  except  in  cases  coming  within 
the  principle  of  dependent  relative  revocation,  which  applies  also  in  the  case 
of  obliteration  and  interlineation,^  to  adopt  any  means  of  ascertaining  what 
the  words  attempted  to  be  obliterated  were,  other  than  the  mere  inspection 
by  glasses.  Chemical  agents  have  never  been  resorted  to  to  remove  any  portion 
of  the  obscuring  ink,  and  Hannen,  J.  expressed  his  opinion  that  it  would  be 
improper  to  adopt  such  means.^  If  a  testator  has  covered  over  the  amooxit 
of  a  legacy  only,  leaving  the  legatee's  name  untouched,  the  Court  will  considtf 
it  a  case  which  comes  under  the  principle  of  dependent  relative  revocation^ 
and  will  endeavour  to  discover  the  amount  of  the  legacy  originally  bequea- 
thed by  removing  the  upper  paper.^  Where  a  testator  after  the  execution 
of  his  will  partly  erased  the  word  fotMr  and  substituted  the  word  five,  the 
alteration  not  being  attested,  the  Court  granted  probate  of  the  will  as  it 
originally  stood,  the  word  four  being  sufficiently  apparent  on  the  paper.' 

There  is  a  general  presumption  that  where  alterations  are  made  in  pencil 

^  Intosfcate  and  Testamentary  Succession)  p.  64. 

•  Townley  v.  Watstm^  3  Curt.,  761. 

■  Townley  v.  Watsony  3  Curt.,  761,  p.  769 ;  In  the  goods  of  Ibbston,  2  Curt.,  337. 

*  In  the  goods  of  Horsfordy  L.  B.,  S  P.  and  D.,  211. 

*  In  the  goods  of  McCahSf  L.  B.,  3  P.  and  D.,  94. 

•  In  the  goods  of  Horsfordy  L.  B.,  8  P.  and  D.,  211,  p.  216. 
'  Supra  p.  113. 

•  In  the  goods  of  Horsfordy  L.  B.,  3  P.  and  D.,  211 . 

*  In  the  goods  of  Beavan^  2  Cart.,  869. 
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before  execution,  the  will  being  written  in  ink,  thej  are  deliberative  :  where  in 
ink,  final  and  absolute.^ 

A  wiU,  notwithstanding  that  it  contains  blank  spaces  in  the  body  of  it,'  or 
a  blank  page,^  is  entitled  to  probate. 

In  the  case  of  a  will  prepared  with   blanks  left  for  the  names  of  legatees, 
or  for  the  amonnts  of  the  legacies,  if  the  blanks  are  afterwards  found  to  have 
been  filled  ap  there  is  a  presumption  in  the  absence  of  evidence  to  the  contrary, 
that  the  blanks  were  filled  up  before  execution,  as  the  will  is  incomplete  without 
them.*    In  Birch  v.  Birch^  blanks  left  for  legacies  had  been  filled   up,  some  in 
black  ink  and  some  in  red  ink.     The  will,  which  was  in  black  ink,  had  been 
found  after  the  death  of  the  testator  in  an  envelope  which  appeared  to  have  been 
sealed,  re-opened,  and  resealed,  and  one  of  the  schedules  had  been   signed  and 
dated  in  red  ink  with  a  date  subsequent  to  that  of  the  will.     The  Court  pre- 
sumed that  the  blanks  filled  up  in  black  ink  had  been  so  filled  up  before  execution, 
and  those  in  red  ink  after  execution.     The  mere  circumstances,  however,  of  the 
amount  of  a  legacy  or  the  name  of  the  legatee  being  inserted  indilPerent  ink  and  in 
different  handwriting,  does  not  alone  constitute  an  obliteration,  interlineation,  or 
other  alteration  within  the  meaning  of  the   statute,  nor  does  any  presumption 
arise  against  a  will  being  duly  executed  as  it  appears,®  for  the  will   might  have 
been  brought  to  the  testator  with  blanks  and  then  filled  up,  and  in  a  different  ink. 
The  case,  however,  is  different,  where  there  is  an  erasure  apparent  on  the  face 
of  the  will  and  that  erasure  has  been  superinduced  by  other  writing.     In  such 
a  case  there  is  an  obliteration  and  something  more  which  constitutes  an  alteration, 
and  it  is  now  settled  that,   where  there  is  no  direct  evidence  to   show   when 
alterations   have  been  made,   the  prim4  facie  presumption  of  law  is  that  they 
were  made  after  the  execution  of  the  will,'  and  such  alterations  are  therefore 
inoperative,  ninless  duly  signed.^      A  marked   distinction,   it  will  be  observed, 
exists  between  mere  interlineations  and  alterations.    Interlineations  are  generally 
used  merely  for  the  purpose  of  completing  an  imperfect  sentence,  whereas  an 
alteration  is  a  change  in   the  original  disposition.     If   interlineations   merely 
supply  blanks  in  the  sense,  or  are  required  to  make  a   sentence  intelligible  and 

*  Hawkea  ▼.  HawJees,  1  Hagg.,  321,  Williams  on   Execntors,   112  :  Oann  v.   Gregory ,   8  D. 
H.  and  6.,  780. 

*  Comely  ▼.  QihhoiM,  1  Rob.,  705  ;  In  the  goods  of  Krby,  1  Rob.,  709. 

i  the  goods  of  Wottiniy  3  P.  and  D.,  159. 

i  the  goods  of  Gadge ;  L.  R.,  1  P.  and  D.,  543  ;  Birch  v.  Birchy  1  Rob.,  676. 

Rob.  676. 
hr^ciUe  v.  Tylee,  7  Moore's  P.  C,  320. 

^ooper  V,  Bocketty  4  Moore's  P.  C,  419  ;  Qann  v.  Ghegory,  3  D.  M.  and  G.,  777  ;  In  the 
yoMJ      /James,  1  Sw.  and  Tr.,  238  ;  Greville  v.  Tylee,  7  Moore's  P.  C,  820, 
'n  the  goods  of  Harris,  1  Sw.  and  Tr.,  536. 
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there  is  nothing  to  show  that  they  were  not  made  at  the  same  time  as  the  reet 
of  ^the  will,  the  Court  will  treat  them  as  having  been  made  before  execution.* 

The  presumption  of  law,  that,  alterations,  where  there  is  no  direct  evidence 
to  show  when  they  were  made,  were  meule  after  the  execution  of  the  will, 
may  be  rebutted  by  evidence  showing  that  it  was  highly  probable  that  ike 
alterations  were  made  before  the  execution.'  Thus,  evidence  may  be  given  of 
declarations  by  Jbhe  testator  before  he  executed  the  will  of  his  intention  to 
provide  for  the  person  benefited  by  the  alterations,^  or  where  the  name  of  an 
executor  appeared  over  an  erasure*  to  show  that  the  alteration  was  made  before 
execution.^  Where,  however,  there  are  alterations  made  in  a  will,  and  there  is 
a  codicil  which  does  not  notice  the  alterations,  the  alterations  are  presumed  to 
have  been  made  after  the  codicil.^  But  where  a  codicil  confirms  alteratiooB 
made  in  a  will,  the  alterations,  as  they  exist  at  the  time  of  the  codicil,  are 
rendered  operative.^ 

The  mere  fact  that  alterations  in  a  will  bear  an  earlier  date  than  the  will 
in  the  handwriting  of  the  testator  is  not  sufficient  to  show  that  such  alterations 
were  made  before  execution.^ 

At  one  time  the  rule  in  England  was  that  declarations  made  before,  but  not 
after,  the  will  was  executed,  were  admissible.^  But  in  the  event  of  loa, 
it  is  now  settled  by  the  Court  of  Appeal,  in  the  recent  case  of  Sugden  v.  Lord  St 
Leonards ^^^  that  declarations,  written  or  oral,  made  by  a  testator,  both  before  and 
after  the  exection  of  his  will,  are  admissible  as  secondary  evidence  of  its  contents. 
Mellish,  L.  J.,  however,  dissented  from  the  judgement  of  the  Court  as  to  dedara- 
tions  made  after  the  execution  of  the  will.^^ 

Statements,  not  merely  with  reference  to  the  contents  of  a  lost  will  but 
with  reference  to  what  papers  constitute  a  will,  are  admissible^*  there  being, 
it  was  held,  no  distinction  between  the  case,  where  the  question  is  what  formed 
part  of  the  will,  and  the  case,  as  in  Sugden  v.  Lord  St  Leonards^^^  where  the  whole 

^  In  the  goods  of  Gadget  L.  B.,  1  P.  and  D.,  548. 

•  Keigwm  v.  Keigwiihi  7  Jur.,  840. 

»  Quick  v.Quicfc,  3  Sw.  and  Tr.,  442. 

•  In  the  goods  of  Sykes,  L.  E.,  3  P.  and  D.,  26. 

•  See  Keen  v.  Keen,  L.  B.,  3  P.  and  D.,  105. 

•  In  the  goods  of  Countess  of  Morton,  13  Jnr.,  1108  ;  see  Bees  v.  Bees,  L.  R.,  3  P.  and  D ,  SL 
»  In  the  goods  ofMUls,  11  Jnr.,  1070. 

•  In  the  goods  ofAdamson,  L,  R.,  3  P.  and  D.,  263. 

»  See  Doe  v.  Palmer,  16  Q.  B.,  747  j   Johnson  v.  Lyford,  L.  B.,  3  P.  and   D.,  46 .  i  r, 

Dench,  L.  B.,  2  P.  Div.,  60, 
"•  L.  B.,  1  P.  D.,  154. 

>^  See  Intestate  and  Testamentary  Saooession,  p.  65. 
»«  Qmdd  V.  Lakes,  L.  B.,  6  P.  Div^  1. 
>»  L.  B.,  1  P.  Div.,  154. 
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will  is  lost.  In  a  case  where  there  was  no  evidence  as  to  when  certain  trifling 
alterations  and  interlineations  were  made,  save  that  of  an  expert,  whose  opinion 
was,  that  tiiiej  were  written  at  the  same  time  as  the  rest,  the  will  was  admitted 
to  probate  with  the  alterations.^ 

Section  59  of  the  Indian  Succession  Act  makes  the  following  provision 
as  to  the  revocation  of  privileged  wills  or  codicils  :  '*  A  privileged  will  or  codicil 
may  be  revoked  by  the  testator,  by  an  nnprivileged  will  or  codicil,  or  by  any 
act  expressing  an  intention  to  revoke  it,  and  accompanied  with  such  formalities 
as  would  be  sufficient  to  give  validity  to  a  privileged  will,  or  by  the  burning, 
tearing,  or  otherwise  destroying  the  same  by  the  testator,  or  by  some  person  in 
his  presence  and  by  his  direction,  with  the  intention  of  revoking  the  same. 
Siplanaiion. — ^In  order  to  the  revocation  of  a  privileged  will  or  codicil  by 
aa  act  acoompanied  with  such  formalities  as  would  be  sufficient  to  give  validity 
to  a  privileged  will  it  is  not  necessary  that  the  testator  should,  at  the  time  of 
doing  that  act,  be  in  a  situation  which  entitles  him  to  make  a  privileged  will." 
The  section,  strange  to  say,  has  been  extended  generally  to  Hindus,  etc.,  by 
section  2  of  Act  XXI  of  1870,  although  sections  52  and  53,  which  give  the  right 
to  make  privileged  wills,  have  not  been  so  extended. 

A  privileged  will  is  also  revoked  by  the  marriage  of  the  testator.' 

Section  60  of  the  Indian  succession  Act,  which  corresponds  with  section  22  of 
the  English  Wills  Act,  with  the  addition  of  the  words  at  the  end  "  by  the  will  or 
eodidl  **  enacts  that :  "  no  unprivileged  will  or  codicil,  nor  any  part  thereof,  which 
shall  be  in  any  manner  revoked,  shall  be  revived  otherwise  than  by  the  re-execution 
thereof,  or  by  a  codicil  executed  in  manner  hereinbefore  required,  and  showing 
an  intention  to  revive  the  same,  and  when  any  will  or  codicil,  which  shall  be 
partly  revoked  and  afterwards  wholly  revoked,  shall  be  revived,  such  revival 
shall  not  extend  to  so  much  thereof  as  shall  have  been  revoked  before  the  revoca- 
tion of  the  whole  thereof,  unless  an  intention  to  the  contrary  shall  be  shown 
by  the  will  or  codicil."  An  unprivileged  will  or  codicil,  therefore,  cannot  be  re- 
vived by  implication.^  To  satisfy  the  words  *  show  an  intention  to  revive  the 
same,'  the  intention  must  appear  on  the  face  of  the  codicil,  either  by  express  words 
referring  to  a  will  as  revoked,  and  importing  an  intention  to  revive  the  same,  or 
by  a  disposition  of  the  testator  inconsistent  with  any  other  intention,  or  by  some 

^  the  goods  of  Hindmarehf  L.  B.,  1  P.  and  D.,  307  ;  see  In  the  goods  of  Cadgsy   L.   R. 

1  F I  D.,  673,  supra,  where  from  the  nature  of  certain  interlineations,  and  the  internal 

erii  inoe  famished  by  the  instmment  itself,   the  Court  conolnded  that  they  were  made 
bef  -~  execation. 

adian  Sacoession  Act,  s.  66.    This  section  does  not  apply,  under  Act  XXI  of  1870,  to 
Hii 

-^  In  tTie  goods  of  Steele,  1  P.  and  D.,  576, 
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other  expression  conYejing  to  the  mind  of  the  Court,  with  reasonable  certaint7, 
the  existence  of  the  intention.^  Therefore,  the  tying  (e.  g.,  bj  a  piece  of  tape) 
of  a  duly  executed  codicil  of  a  later  date  to  testamentary  papers  duly  exe- 
cuted, but  revoked,  is  no  ground  for  inferring  the  *  intention  to  revive.'*  So 
references  in  codicils  to  revoked  wills  by  the  dates  have  been  insufficient  to  revive 
them,  there  being  no  evidence  on  the  face  of  such  codicils  to  revive  the  wills 
referred  to.» 

It  being  necessary  that  the  intention  to  revive  should  appear  on  the  face  of 
the  instrument,  parol  evidence  is  not  admissible  to  show  an  intention  on  the  part 
of  the  testator  to  revive  a  first  will  by  destroying  the  second.*  In  Major  v. 
WtUtam'ts,^  a  testatrix  duly  executed  a  will,  and,  subsequently  thereto,  two  other 
wills,  in  both  of  which  was  contained  a  clause  revoking  all  other  wills,  and  she 
afterwards  destroyed  the  two  latter  wills.  It  was  held,  that  the  first  will  was 
not  thereby  revived ;  and  parol  evidence  was  not  admitted  to  show  an  intention 
to  revive  it.  So,  parol  evidence  is  not  admissible  to  show  that  where  a  codicil 
expressly  revives  a  will  of  a  certain  date,  it  was  intended  to  revive  a  will  of 
another  date.^ 

A  mere  reference  in  a  codicil  to  a  revoked  will  by  its  date  is  insufficient 
to  revive  it.'''  A  codicil,  however,  may  incorporate  a  revoked  will  or  any  other 
document  by  a  mere  reference.  In  In  the  goods  of  Reynolds,^  a  testator  executed 
a  will  in  1866  and  a  codicil  to  it  in  May  1871,  and,  in  November  1871,  executed 
a  will  which  revoked  all  testamentary  papers.  In  1872  he  executed  a  paper 
which  was  headed :  "  This  is  a  codicil  to  the  will  of  B  dated  May  1866,"  and 
which  concluded  with  the  appointment  of  the  son  as  executor  of  the  will 
and  codicil,  and  the  attestation  clause  commenced  "  codicil  of  the  will  of  R  dated 
May  1866  in  the  presence  of  etc."  The  Court  held  that  the  only  intention 
to  be  gathered  from  the  words  in  the  codicil  was  that  the  testator  intended  to 
revive  the  will  of  1866,  but  not  the  codicil  of  May  1871.  In  In  the  goods  of 
May,^  the  testator  made  two  wills,  the  latter  revoking  the  former.  Sub- 
sequently he  made  a  codicil  which  he  described  as  a  "  codicil  to  the  last  will 

'  In  the  goods  of  Steele,  L.  R.,  1  P.  and  D.,  576. 

•  Marsh  v.  Marshy  1  Sw.  and  Tr  ,  628, 

•  In  the  goods  of  Steele,  L.  R.,  2  P.  and  D.,  676. 

•  Major  V,  WUliamSj  3  Cnrfc.,  432. 

•  8  Curt.,  432. 

•  Lord  Walpole  r.  Earl  of  Chohnondely,  7  T.  R.,  138  ;  In  the  goods  of  Chapman ^  1  Iw      1 ; 
1  Jarm.,  146. 

•  In  the  goods  of  Steele,  L.  R.,  1  P.  and  D.,  676.     But  see  In  the  goods  of  Chapman,        ob. 
1 ;  Payne  v.  Trappes,  1  Rob.,  583. 

•  L.  R.,  3  P.  and  D.,  35. 

•  L.  R.,  1  P.  and  D.,  581. 
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of  me,  John  Maj,  of  etc.,  and  which  bears  date  the  11th  of  January  I860'* 
(the  date  of  the  former  will  which  had  been  revoked) .  It  was  held  that  the  codicil 
did  not  revive  the  revoked  will  or  revoke  the  second.  In  another  case^  a  codicil 
referred  hy  date  to  a  revoked  will  as  the  testator's  last  will  and  testament,  but, 
notwithstanding  this  distinct  reference,  it  was  plain  from  the  contents  of  the 
codicil  itself,  which  referred  to  certain  bequests,  that  it  was  really  referring  to  a 
later  will.  The  court  treated  the  case  as  one  of  mistaken  description  and 
granted  probate  of  the  later  will  with  the  codicil.*  In  In  the  goods  of  Stedman^^ 
the  testator  made  a  will  on  the  21st  May  1877  disposing  of  his  property 
among  his  six  children,  but  by  a  subsequent  will  dated  the  13th  February 
1878,  he  disposed  of  all  his  property  in  a  difiEerent  manner  among  his  six  children, 
thereby  revoking  the  first  will  by  implication.  Subsequently  by  the  terms  of  a 
duly  executed  codicil  he,  by  mistake,  referred  to  the  former  will  by  date  and  also 
to  its  provisions  instead  of  to  the  later  will.  The  Court  held  that  the  codicil  by 
its  langpiage  revived  the  former  will,  and  that  as  the  later  will  was  not  revoked 
by  the  codicil  all  three  documents  must  be  admitted  to  probate.^ 

Where  a  testator  by  a  codicil  confirms  his  will,  the  will  together  with  all 
previous  codicils  is  taken  to  be  confirmed.^  In  Croshte  v.  Macdowdfi  the  testator 
made  a  will  and  five  codicils  and  a  question  rose  as  to  the  effect  of  the  fifth 
tiodicil  upon  the  fourth  by  which  certain  annuities  had  been  given.  The  fifth 
codicil  recited  the  making  of  the  will  and  the  date  which  it  bore,  substituted  one 
executor  in  place  of  another,  was  silent  as  to  all  antecedent  codicils  and  concluded 
by  confirming  the  testator's  said  will.  The  Master  of  the  Rolls  held  that  the 
fourth  codicil  was  not  revoked  by  the  fifth.  A  ratification  of  a  will  described 
by  its  date  is  a  ratification  of  the  will  as  modified  by  the  codicils  and  therefore 
does  not  revoke  the  codicils  which  were  made  between  the  date  of  the  will  and 
the  confirming  codicO.''' 

The  republication  of  a  will  is  in  effect  the  making  of  that  will  de  novo — 
and  no  republication  is  effectual  unless  by  re-execution.^  In  the  case  of  Dunn  v. 
Dunny^  A  executed  a  will  in  1837  appointing  B,  her  nephew,  an  executor  and 
residuary  legatee.  In  1861,  she  being  desirous  to  deliver  the  will  and  her 
deeds  to  B,  for  safe  custody,  in  the  presence  of  a  witness,  C  was  sent  for,  and  in 

*  In  the  goodn  of  Wilson,  L.  R.,  1  P.  and  D.,  582. 

*  In  the  goods  of  Wilson^  L.  R.,  1  P.  and  D.,  582. 

*  L.  R.,  6  Ch.  Div.,  206. 

*  See  also  In  the  goods  of  Dyke,  L.  R.,  6  P.  Dir.,  207. 

*  Oreen  y.  Trxhe,  L.  R.,  9  Ch.  D.,  281. 

*  4  Ves.,  610. 

^  Oreen  r.  Tribs,  L.  R.,  9  Ch.  D.,  281  j  Croshie  v.  Macdowalj  4  Ves.,  610. 

*  Hobbe  y.  Knight,  1  Curt.,  768. 

*  L.  B.,  1  P.  and  D.,  277. 
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his  presence  she  delivered  the  will  and  deeds  to  B.  Before  deliTerj  she  sab- 
scribed  her  name  at  the  foot  of  the  will,  and  C  and  B  sabscaibed  theirs,  the 
latter  with  the  prefix  ^  executor.'  A  gave  no  reason  for  signing  her  name.  It 
was  held  that  this  was  not  a  re-execntion. 

A  will  which  has  been  destroyed  hj  the  testator,  or  by  his  directions,  ammo 
revocandi,  cannot  be  revised  by  a  codicil^  even,  it  seems,  although  the  draft  of  the 
will  may  be  in  existence.^  The  destmction  of  a  second  will  itself  revoking 
one  of  prior  date  will  not  have  the  effect  of  reinstating  the  first  will  should  ii 
be  in  existence  at  the  time  of  the  testator's  death.^ 

Where  a  testator  gave  £100  to  his  executor,  and  by  a  subsequent  codicil 
gave  him  £500  in  substitution  for  the  first  gift,  and  then  revoked  the  second 
gift,  it  was  held,  that  the  first  gift  was  not  set  up  again.^  So,  if  a  will  give  a 
legacy  which  was  revoked  or  satisfied  at  the  time  of  the  codicil,  the  latter  has 
not  the  effect  of  giving  a  fresh  legacy.^ 

»  Rogers  v.  Ooodenough,  2  Sw.  and  Tp.,  842 — 361. 
'  Hall  Y.  Tokelovej  2  Rob.,  318. 

*  In  the  goods  of  W.  Broum,  1  Sw.  and  Tr.,  38. 

*  Boulcott  V.  BotUcottf  2  Drew.,  26. 

*  Powys  v.  Mansjleldy  3  M.  and  C,  876. 
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INDIAN  SUCCESSION  ACT— CONSTRUCTION  OP  WILLS. 

Wins  defined^Intentioii  of  testator  to  bo  gathered  from  will — Conrt  cannot  make  new  will 
for  testator — Words  introdiioed  into  wills  bj  mistake,  eto.«^Words  of  art  and  leg^l  phrases-Y 
"  Heirs  of  body"*— "All  the  rest*'«^on6tmction  of  words  to  which  law  has  attached  par* 
ticfolar  meaning-rOanons  of  oonstrnotion  in  England — Enqniries  to  determine  questions  as 
to  object  or  subject  of  will — Admissibility  of  evidence  where  description  does  not  accu- 
rately apply — where  particular  description  applies  to  known  object — Person  answering 
description  will  not  take,  if  not  known  to  testator — Ambiguity  as  to  objects — Nicknames — 
Blanks — ^ESquivocation — ^Two  persons  answering  same  description — Evidence  where  mean- 
ing is  doabtful — where  no  one  answers  description  fully —Evidence  of  what  is  parcel  or  not 
parcel— JW«a  demonttratio  ncn  nocet^— Failure  .of  ^Jbequest  where  no  property  answers  de- 
scription— Part  of  description  when  rejected — Kisnomer — Misdescription  of  object — Beques^ 
to  certain  number  of  children  where  there  are  others^-G.ift  to  reputed  wife,  as  wife  of  A — 
Gifts  to  "children"— "my  wife"— wife  of  A— "husband  of  A"— "eldest  son"— 
"cousin" — ^Words  omitted  when  supplied  from  context — Transposition  and  change  of 
words — porrection  of  clerical  errors — Latent  ambiguity — Effect  of  blanks — Meaning  of 
clause  to  be  collected  from  entire  will — Codicil  is  part  of  will — ^Words  when  taken  in 

(  restricted  sense — Gifts  of  residue—"  Et  cetra" — ^Words  when  taken  in  extended  sense— 7 
"  SSects/'  "  worldly  goods  "  etc. — Interpretation  of  clause  open  to  two  constructions — - 
No  part  of  will  to  be  rejected — Bejection  of  words — Interpretation  of  words  repeated  in 
difEerent  parts  of  wills^-Intention  to  be  effectuated  as  far  as  possible — Inconsistent 
clauses — ^Uncertainty — Will  speaks  from  testator's  death — Interpretation  of  word  "  now" — 
Powers  of  appointment  ho#  executed— Implied  gift  in  default  of  appointment — ^Implied 
gift  arising  from  power — Bequests  without  words  of  limitation  under  Hindu  law- 
Bequests  to  objects  under  description  of  relationship  or  membership  of  class — Beqnestet 
to  "heirs"  "relations"  "family"  etc. — to  " representatives/*  " legal  representatives," 
etc. 

A  will  according  to  the  definition  to  be  found  in  the  Indian  Succession  Act 
is  the  legal  declaration  of  the  intentions  of  the  testator  with^respect^  to  jiisr 
property  which  he  desires  to  be  carried  into  effect  after  his  death.  It  is  imma- 
terial in  what  language  a  will  is  written,  and  it  is  not  necessary,  as  we  have  seen^ 
that  testator  in  making  a  will  should  use  any  technical  words  or  terms  of  act,  hut 
only  *"hat  the  wording  shall  be  such  that  the  intentions  of  the  testator  can  bo 
knoi      '  Herefrom.* 

'       «  Bvpra  p.  78. 

*       iian  Succession  Act,  S;  61.    This  soction  applies  to  Hindus  etc  ,  under  the  Hindu  Wills 
Act.  >  rule  is  the  same  in  England.— Hay  v.  Coventry,  3  T.  R.,  86,  per  Lord  Kenton 

Q 
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The  imperfections,  however,  of  language  are  snch  that  it  is  often  a  matter  of 
great  difficulty  for  Courts  to  determine  what  the  intentions  of  the  testator  were, 
or  what  particular  dispositions  of  his  property  he  meant  to  make. 

In  England,  certain  fixed  rules  of  construction  have  long  been  established 
by  the  decisions  of  the  Courts  for  the  guidance  of  Courts  of  constructioii  in 
construing  wills,  and  the  rules  formulated  and  laid  down  by  the  Indian 
Succession  Act  are  for  the  most  part  based  upon  the  English  roles. 

While  the  primary  object  in  cpnstniing  a  will  is  to  ascertain  thp  iiitcaitiag 
of  the  testator,  it  has  been  said  that  tiie  question  in  expounding  a  will  is  not 
what  the  testator  meant,  but  what  is  the  meaning  ol  his  words.^  Tlie  use  of 
the  expression,  said  Lord  Wensletdale,  that  the  intention  of  ^e  testator 
is  to  be  the  guide,  unaccompanied  with  the  constant  explanation  that  it  is  to  be 
sought  in  his  words^  and  a  rigorous  attention  to  it,  is  apt  to  lead  the  mind 
insensibly  to  speculate  upon  what  the  testator  may  be  supposed  to  hare  intmded 
to  do,  instead  of  strictly  attending  to  the  question,  which  is  what  that  which 
he  has  written  means.  The  will  must  be  expressed  in  writing  and  ikat  writing 
only  is  to  be  considered.* 

The  Court,  it  has  been  frequently  remarked,  cannot  make  a  will  for  the 
testator.  It  must  construe  the  will  he  has  made.*  The  proposition  that  the  Cgmi 
must  take  the  words  of  the  will  as  it  finds  them  has  been  carried  so  far  that 
it  was  laid  down,  in  a  case,  where  it  was  alleged  that  the  inteations  of  tiio 
testator  had  not  been  ri^tly  expressed  by  the  draftsman  whom  be  entrusted  to 
prepare  his  will,  that  there  is  no  difference  between  the  words  which  a  testator 
himself  uses  in  drawing  up  his  own  will  and  the  words  which  are  bond  fide 
used  by  one  whom  he  has  entrusted  to  draw  up  a  will  for  him,  and  therefaro 
probate  cannot  be  granted  omitting  words  alleged  to  have  been  wrongly  in- 
troduced by  the  draftsman,  even  where  it  is  alleged  that,  although  the  will 
might  have  been  read  over  by  or  to  the  testator,  the  import  of  the  words 
had  not  been  intelligently  appreciated  by  him,^  There  are  few  wills  in  which 
it  might  not  be  contended,  even  where  the  will  was  prepared  by  the  tesliator 
himself,  that  the  testator  had  not  fully  appreciated  the  words  used  in  the  will, 
and  to  allow  such  a  contention  would  be  to  open  out  a  large  field  for  litigatioa. 

If  legal  phrases  or  words  of  art  are  used,  they  are  to  be  construed  acccHding 
to  their  technical  sense,  tinless,  upon  the  whole  will,  it  is  plain,  that  the  testator 
did  not  so  intend  'J^  and  the  Court  is  bound  to  carry  the  will  into  effect^  prr-  'ded 

*  Wigram,  p.  7,  2nd  Bdn, 

*  AhhoU  V.  MiddleUm,  7  H.  of  L.,  68,  p.  114. 
"  Bobertson  v.  Broadbentf  L.  R.,  8  H.  L.  62. 

*  Bhodea  v.  Bhodea,  L.  B.,  7  H.  L.,  192. 

*  P0r  LoBD  Alvamlst  in  TheUvason  y.  Woodford,  4  Yes.,  829. 
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ii  is  oonsisteni  witti  the  rtdes  of  law  ;l  and  when  a  mle  of  law  has  affixed  a 
ceriun  deierniinate  meaning  to  technical  ezpressiona,  that  meaning  is  to  be  g^ven 
to  ^em,  nnless  the  testatolr  has^  by  his  will^  excluded,  beyond  all  donbt,  such 
ooQBtraction.*  Aooordingly,  where  legal  phi^ases  or  technical  words  only  have 
been  nsed,  the  Conrt  has  no  right  or  power  to  say  that  the  testator  did  not 
vndentand  the  meaning  of  the  words  nded,  or  to  put  a  oonstmction  npon  them 
different  from  that  which  has  been  long  received  or  which  is  affixed  to  them  by 
kw.'  Bttt  if  the  testator  nses  bther  words  which  manifestly  indicate  what  his 
intentioii  was  and  shows  to  demonstration  that  he  did  not  mean  what  the  technical 
wards  import  in  the  sense  which  the  law  has  imposed  npon  thdm,  that  intention 
must  prerail,  notwithstanding  he  has  used  stioh  technical  words  in  other  parts  of 
liie  will.>  In  Jeemm  t.  Wrighi,^  the  role  is  thns  laid  down  by  Lobd  Bbdbsdalb  : 
Wchnical  words  shall  haye  their  legal  effect^  nnless  from  snbseqnent  inconsistent 
voids  it  is  very  clear  that  the  testator  meant  otherwise.  Thus  the  words  ^  heirs 
of  the  body '  will  yield  to  a  dear  particular  intent  that  the  estate  should  be  for 
liie  only,  and  that  may  be  from  the  effeet  of  superadded  words  or  any  expression 
ahowing  the  particular  intent  of  the  testator ;  but  that  must  be  clearly  intelligi- 
Ue  and  unequivocal. 

In  Doe  T.  Tcfieldj^  the  words  '  all  my  personal  estates '  Were  held  to  pass  real 
property,  it  being  apparent  on  the  will  that  the  testator  did  not  mean  what  is 
technically  understood  as  personal  estate ;  and  in  Attree  v.  Atttee^^  where  a  testa- 
trix, af tei^  a  g^  of  her  house  and  garden,  which  were  leasehold,  and  several 
pecaniary  legacies,  directed  that '  all  the  rest '  should  be  divided  between  certain 
persons  named,  it  was  held,  that  the  words  '  all  the  rest '  included  realty  as  well 
personalty.  So,  where  a  testator  gave  two  legacies  and  then  gave  his  sheep  and 
all  the  rest,  residue,  moneys,  chattels  and  all  other  his  effects  to  be  equally  divided 
among  his  four  brothers,  whom  he  appointed  his  executors,it  was  held  that  all  the 
freehold,  as  well  as  personal,  estate  passed  under  the  words  used  J  Maliits,  Y.  G. 
said :  ^  In  the  construction  of  wills  it  is  the  duty  of  the  Court  in  the  first  place 
to  ascertain  from  the  words  used  by  the  testator  what  his  meaning  was  and  to 
give  effect  to  that  meaning,  if  words  are  to  be  found  sufficient  for  the  purpose! 
*  *  *  By  these  words  '  I  give  all  the  rest,  residue  money,  chattels  and  all  other 
any  effects'  I  am  of  opinion  that  the  testator  meant  to  include  everything  he  had 
in  the  world  whether  real  property  or  personal  property  and  to  pass  all  tho 

Twjons  ▼.  WenUoorth,  11  Moore's  P.  0.,  643. 

Per  BuLLEB,  J.,  in  Hodgson  v.  Ambrose,  1  Dongl.,  341, 

2  Bligh,  66  and  67.    Intestate  and  testamentary  Succession  in  India  pp.  68,  69. 

11  East,  246. 

L.  E.,  11  Bq.,  280. 

lu  B.,  8  Ch.,  Div.  561. 
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residue  of  every  kind  soever  not  otherwise  difiposed  of."  The  Privy  Council 
in  dealing  with  a  case  between  Hindus  thus  expressed  the  mle  to  be  applied  :• 
*  Primarily,  the  words  of  a  will  are  to  be  considered,  but  the  meaning  to  be 
attached  to  them  may  be  affected  by  snrroimding  circumstances,  among 
which  is  the  law  of  the  couiitry  in  which  the  will  is  made  and  its  dis- 
positions are  to  be  carried  out.  If  that  law  has  attached  to  particular  words 
a  particular  meaning,  or  to  a  particular  disposition  a  particular  effect,  it  must 
be  assumed  that  the  testator,  in  the  disposition  he  has  made,  had  regard  to 
that  meaning,  or  to  that  effect,  unless  the  language  of  the  will  or  the  sur- 
rounding circumstances  displace  that  assumption.'^ 

Besides  the  rules  as  to  the  case  of  technical  words,  to  which  I  have  referred^ 
the  following  additional  general  rules  of  construction,  most  of  which  are 
reproduced  with  greater  or  less  modification  in  the  Indian  Succession  Act  are  to 
be  found  in  Mr.  Justice  Williams'  treatise  on  Executors,  pp.  1085—1092,  viz. : — 

1.  The  construction  of  the  will  is  to  be  made  upon  the  entire  instmment, 
and  not  merely  upon  disjointed  parts  of  jt ;  and  consequently  all  jta  parts  are 
to  be  construed  with  reference^ to  ea^h  other.* 

2.  The  Court  is  bound  to  give_effect  to  evpry  word^  of  the  will  withonti 
change  or  rejection,  protided' an 'effect  caaa  be  given  to  it,  not  inconsistent  with 
the  general  intent  of  the  whole  will  taken  together  ;^  but  if  two  parts  of  the 
will  are  totally  inconsistent,  the  latter  shall  prevail.* 

3.  The  will  must  be  most  favourably  and  benignly  expounded  to  pursue, 
if  possible,  the  intention  of  the  testator.^     To  effectuate  the  clear  intention  of 

;  the  testator  as  apparent  upon  the  whole  will,   words  and  limitations  may  be 
I  transposed,^   Bupplied,'^   or  rejected,^   but  words  in  a  will  are  not  to  be  rejected 
nnless  there  cannot  be  any  rational  construction  of  the  words  as  they  stand.^ 

4.  Where  words  are  capable  of  a  two-fold  construction,  the  rule  is,  even 
in  the  case  of  a  deed,  and  much  more  in  the  case  of  a  will,  to  adopt  such  a 
construction  as  tends  to  make  it  good.^^ 

'  Sorfeemoney  Dosaee  v.  Denohundoo  MulUck,  6  Moore's  I.  A.,  526. 

'  Williams  on  Executors,  p.  1085  ',  see  s.  69  of  the  Indian  Sacoessiou  Act. 

•  Oray  Y.  Minnetthorpe,  3  Ves.,  105;   Hall  v.   Warren,  9.  H.  of  L.,  420;   WiUiama  oo 
Executors,  1088  ;  see  s.  72  of  the  Indian  Succession  Act. 

•  C<yMtantiM  v.  Constantine,  6  Yes.,  102 ;  see  «.  75  jof  the  Indian  Snooession  Act. 

•  Touch.  434,  2  Black.  Com.,  381. 

•  Green  r.  Hayman,  2  Chan.  Ca.,  10 ;  £a8t  v.  Cooh,  2  Ves.  Sen.,  32. 

•  Ahhott  r,  Middleton,  7  H.  of  L.,  68  ;  see  Indian  Succession  Act,  s.  64. 

•  Boon  V.  ComfoHhf  2  Ves.  Sen.,  276 ;  Jesaon  v.  Wright,  2  Bligh,  1. 

•  Chamhers  v.  Brailsford,  19  Ves.,  654,  per  Lord  Eldon  ;  Williams  on  Executo..        » j 
Bee  Bs.  72  and  74  of  the  Indian  Snocession  Act. 

*•  Per  Lawbeiice,  J.  in  Thellusson  v.  Woodford,  4  Ves.,  312  ;  see  Martelli  v.  UoLloi'         JL, 
5  H.  of  L.,  532 ;  WillUams  on  Executors,  1092  ;  see  s.  71  of  the  Indian  Succession  Ac 
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5. '  The  inienilon  of  the  testator  is  not  to  be  set  aside,  because  it  cannot 
take  effect  to  the  full  extent,  bat  it  is  to  work  as  far  as  it  can.^ 

6.  In  the  constraction  of  a  will  as  to  personalty  made  by  a  testator 
domiciled  in  a  foreign  country  ihe  leoR  domiciUi  must  prevail,  tinless  there  is 
sufficient  on  the  face  of  the  will  to  show  a  different  intention.* 

7.  A  will  of  personalty  speaks  from  the  time  of  the  testator's  death.^ 
These    rules    have    been  fixed  and  settled  by  the  authority  of  decided 

cases  upon  the  construction  of  wills,  yet  ordinarily  decided  cases  on  the' 
interpretation  of  words  or  phrases  used  in  wills  are  not  looked  upon  by  Courts  aS' 
affording  much  or  reliable  guidance  in  arriving  at  the  construction  to  be  put 
mpon  a  particular  will.  To  use  the  words  of  Lord  Hatherly,  "  very  little 
assistance  can  be  derived  in  the  construction  of  wills  from  authorities.  *  *> 
*  The  decided  cases  are  landmarks  to  prevent  any  Court  from  assuming 
from  a  supposed  intention,  which  may  be  apparent  to  the  mind  of  one  Judge 
and  not  so  apparent  to  the  mind  of  another,  anything  contrary  to  the  settled 
ponstraction  of  the  particular  class  of  words,  unless  there  is  something  in  the 
particular  will   wbich  necessarily  requires  it.* 

Section  62  of  the  Indian  Succession  Act  enacts  that,  "for  the  purpose 
of  determining  questions  as  to  what  person  or  what  property  is  denoted 
by  any  words  used  in  a  will,  a  Court  must  inquire  into  every  material 
fact  relating  to  the  persons  who  claim  to  be  interested  under  such  will,  the 
property  wbich  is  claimed  as  the  subject  of  disposition,  the  circumstances 
of  the  testator  and  of  his  family,  and  into  every  fact,  a  knowledge  of 
trhich  may  conduce  to  the  right  application  of  the  words  which  the  testator 
das  used."^    It  embodies  the  result  of  the  cases  under  the    English  law.* 

*  Per  BuLLEB,  J.,  in  Thellitsson  v.  JFoodford,  4$  Yes.,  825  ;  see  s.  72  of  the  Indian  Sao-. 
oefision  Act. 

*  Enohin  ▼.  Wylie,  10  H.  L.,  1 ;  see  s.  5  of  the  Indian  Snooession  Aot,  which  applies  on 
cases  of  testacy  as  well  as  of  intestacy. 

'  See  B.  77  of  the  Indian  Succession  Act. 

*  Singleton  ▼.  TomUnson,  L.  B.,  6  Ap.  Ca.  404,  p,  423. 

*  This  section  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act.  The  following 
iOnstntioiis  are  appended  to  the  section,  (a.)  A,  by  his  wUI,  bequeaths  1000  rupees  to  his 
eldest  son,  or  to  his  yonngest  grandchild,  or  to  his  cousin  Mary.  A  Court  may  make  inquiry 
in  ^.^^r  fcQ  ascertain  to  what  person  the  description  in  the  will  applies.  (6.)  A,  by  his  will, 
lea  bo  B  "  his  estate  called  Black  Acre."  It  may  be  necessary  to  take  evidence  in  order 
to  "jertaia  what  is  the  subject-matter  of  the  beque«t, — that  is  to  say,  what  estate  of  the 
tes  0X^8  is  called  Black  Acre,  (c.)  A,  by  his  will,  leaves  to  B  "  the  estate  which  he  :pur- 
chi  )d  of  C."  It  may  be  necessary  to  take  evidence  in  order  to  ascertain  what  estate  the 
tes    '  r  purchased  of  C. 

^illiams  on  Executors,  p.  1168  ;  see  Innes  v.  Sayer,  3  Mao.  and  G.,  606,  615 ;  FcUhanCs 
Tn    .,  J.  K.  and  J.,  528;  Bemasconi  y.  Atkinson,  10  Hare,  345;  Jeffries  v.   Michell,   20   Beav., 

15  Waterpark  v.  Fennell,  7  H.  of  L.,  650 ;  Gamer  v.  Gamer,  29  Bear.,  114  ;   Wehbei'  v.  Stanle; 

16  ^.,  N.  S.,  698  i  and  Charter  v.  Charter,  L.  R.,  7  H.  L.,  364. 
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In  the  case  of  Charter  ▼.  Oha/tier^^  it  wan  held  ihat  evidence  of  the  cir- 
oumstancea,  the  habits  i^d  the  state  of  the  family  of  the  testator^  &t  the  time  he 
znade  his  will,  was  admissible,  so  as  to  put  the  Court  in  the  position  of  the 
testator,  in  order  to  ascertain  the  bearing  and  applieation  of  the  Iftngnage  which 
he  had  used,  and  to  ascertain  whether  there  existed  any  person  or  thing  td 
which  the  whole  de«3ription  given  in  the  will  ootild,  with  suftcient  6ertttnty, 
be  applied.  But  it  was  also  held^  in  that  ease,  that  evidence  of  the  declarations 
of  the  testator  as  to  whom  he  intended  to  benefit,  or  snpx>osed  he  hAd  benefited, 
could  only  be  received  where  the  description  of  the  legatee,  or  of  the  thing 
bequeathed,  was  equally  applicable  in  all  its  parts  to  two  persons  or  to  two 
things.  Bo,  where  a  legacy  was  left  by  the  testator  to  the  children  of  his 
daughter  by  any  husband  other  than  Thomas  Fisher^  of  B.  street,  Bath,  and  there 
wad  a  Thomas  Fisher  of  B.  street,  Bath«  a  married  man,  but  there  was  also  a 
Henry  Tom  Fisher,  of  B.  street,  Bath,  his  son,  it  was  held,  that  although  Thomas 
Fisher  answered  the  description,  and  his  son's  name  was  not  Thomas  but 
Tom,  parol  evidenee  might  be  given  to  show  which  was  intended.*  And, 
where  there  was  a  bequest  to  a  charitable  society  under  a  description 
which  did  not ,  accurately  apply  to  any  particular  society  and  a  claim  was 
made  by  two  societies,  each  more  or  less  answering  to  the  description,  evidence 
was  admitted  to  show  which  of  the  two  societies  the  testator  knew,  and  to  which 
of  them  he  had  subscribed.^ 

If  a  particular  description  fully  applies  to  an  object  known  to  the  testator, 
and  to  no  other,  there  is  no  ambiguity,  and  evidence  will  not  be  admitted  to 
show  that  there  has  been  a  mistake  and  that  another  object  was  meant.  Thus, 
where  a  testator  appointed  as  one  of  his  executors,  Francis  Gourtenay  Thorpe 
of  Hampton,  and  there  was  living  a  youth  of  12  years  of  age  to  whom  the  name 
and  description  fully  applied,  the  Court  refused  to  admit  evidence  to  show  that 
the  testator  intended  the  father  of  the  youth  whose  name  was  Francis  Corbet 
Thorpe.*  Where,  however,  there  is  an  ambiguity,  evidence  will  be  admitted, 
as  where  a  testator  appointed  as  executor  his  nephew  A  B,  and  at  the  time  of 
the  execution  of  the  will  that  there  was  living  the  son  of  the  brother  of  ^b 
testator  of  that  name,  with  whom,  however,  the  testator  was  not  on  terms  of 
intimacy,  and  there  was  also  a  person  of  the  same  name  who  was  the  nephew  of 
the  testator's  wife,  who  had  lived  with  him  for  many  years  and  who  latterly  had 
managed  his  business,  the  Court  received  evidence  of  the  circumstances  in  r^'^-h 
the  testator  was  placed  at  the  time  of  the  execution  of  the  will,  and  of  the       ^e 

«  L.  B.,  7  H.  L.,  364 

*  In  re  Wolverton  Estates,  L.  E.j  7  Ch.  Dir.,  197 ;  Farrer  y.  fife.   C<Uherine*8  Col?.,         ••) 

16  Bq.,  19. 

•  In  re  KUverts  rnwto,  L.  R.,  7  Chan.  l70. 

^  In  the  goods  of  Peel,  L.  B.,  2  P.  and  D.,  46  ;  see  Holmes  y.  Cuetancef  12  Ves.,  279. 
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in  whieh  he  was  aiaomiiomed  to  use  the  term  nephew,  in  order  to  aBoertain  the 
fetBoa  indicated,^  for  when  a  word  is  need  in  a  will  as  part  of  the  description  of 
a  penon  speeified  by  name,  and  ia  appUeable  to  perBons  so  named  in  an 
(Kdinavy  and  popular  sense  na  well  ae  in  a  strict  and  primary  sense,  an  ambiguity 
11  raised* 

Evidenoe  will  be  admitted  to  explain  a  niokname^  bat  not  to  fill  np  a  blank.' 
Bat  it  has  been  held  that  a  description  by  iiditJAls  is  a  sufficient  description,  as 
where  a  legacy  was  to  giyen  to  Mrs.  G.,  and  evidence  will  be  admitted  to  show 
who  was  intended^ 

In  cases  of  an  in^perfect  description,  as  where  a  blank  is  left  for  the 
Christian  name,  th^,  "  to  Price  the  son  of  Prioe,"^  or  for  the  surname, 
thus,  *•  to  Pemval  ■  of  Brighton  "^  the  Court  will  admit  evidence  of  oir- 
ouDstances  under  which  the  deceased  made  his  will  and  of  the  persons  about  him, 
in  order  to  satisfy  itself  who  was  meant  by  the  impeif  ect  description.  But 
a  legacT*  *^  ^'  ■ ''  or  to  Lady  >■♦■   ■  n-  ■»!  •  cannot  have  any  effect  given 

to  it. 

A  testator  clearly  cannot  be  taken  to  have  meant  to  benefit  a  person  of 
whose  existence  he  was  not  aware,  even  if  that  person  fully  answers  to  the 
description.  In  Boe,  d,  Thomas  v.  Benyon,^  there  was  a  devise  to  '^Mary, 
Elizabeth  and  Ann,  the  daughters  of  Mary  Benyon."  At  the  date  of  the 
will  Mary  Benyon  had  two  legitimate  daughters,  named  Mary  and  Atiti^  living, 
and  an  illegitimate  daughter,  named  Elizabeth.  This  illegitimate  daughter 
claimed  under  the  devise  as  one  of  the  persons  designated  by  the  will  and 
fully  answering  the  description.  Extrinsic  evidence,  however,  was  admitted 
to  show  that  Mary  Benyon,  formerly  had  a  legitimate  daughter  named  Elizabeth 
who  died  some  years  before  the  execution  of  the  will,  and  that  the  testator 
did  not  know  either  of  her  death  or  of  the  birth  of  the  illegitimate  daughter. 

When  a  legatee  is  once  accurately  described  in  a  will,  and  the  same  name 
is  again  mentioned  without  any  additional  description  or  anything  which  can  in 
any  way  apply  to  any  other  person,  evidence  is  not  admissible  to  show  that  a 
different  person  was  intended,  but  the  will  must  be  read  as  having  reference  to 

*  Gramt  r.  Grtmt,  L.  B.,  2  P.  and  D.,  8. 

*  Beamumt  y.  FeU,  2  P.  Wms.,  141  (  Baylit  y,  AUy-O^neral,  2  Atk.,  239. 

*  Winn  V.  LUOeUm,  2  Oh.  Ga.,  61 ;  Hunt  r.  Bart,  8  Bro.,  C.  C,  311 ;  Baylia  y.  AUy-Qmend, 
2  i  ;k.,  239. 

«  Abbott  y.  Maasie,  8  Yes.,  148. 
Price  y.  Page,  4  Vea.,  680. 

In  the  goode  of  Be  RoeoM,  L.  B.,  2  P.  Div.,  66  j  PhiUi^p^  y.  Barker  1  Sim.  and  G.,  587« 
Bu^Ue  y.  AJUy-Qenerol,  2  Atk.,  289. 
flfwie  y.  Hort,  8  Bxo.,  0.  C,  811, 
12  Ad.  and  B.,  481. 
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tlie  same  person  who  was  before  aocnratelj  described,'  as  where  a  person  wba 
had  two  neioes,  the  daughters  of  different  persons,  one  named  Laura  W.  and  the 
other,  Lanra  F.  T.  W.,  gave  a  legacy  to  "  Lanra  W.  the  daughter  of  my  brothei^ 
J.  K.  W."  and  after  certain  other  legacies,  the  residue  to  "  Laura  W.'*  Cases,  how-' 
ever,  of  this  kind  are  to  be  distinguished  from  that  of  Bennett  y.  Marshall  in  which 
there  were  two  persons  in  the  same  degree  of  relationship  to  the  testator  one  named 
William  itarshall  and  the  other  William  John  Marshall.  There  it  was  dedded 
that  they  were  entitled  both  to  be  regarded  as  simply  William  Marshall  and 
there  was  therefore  a  latent  ambiguity,  to  remove  which  eyidenoe  wafi  admitted 
to  show  which  William  Marshall  was  meant.  So,  in  Doe  ▼.  AUenj^  where  the  devise 
was  to  John,  the  grandson  of  B,  charged  with  legacies  to  his  brothers  and 
sisters,  and  there  were  two  grandsons  of  B,  named  John,  one  of  whom  had 
liHX)thers  and  sisters,  and  the  other  had  one  brother  and  one  sister,  parol  evidenoe 
was  admitted  in  favour  of  the  latter,  the  reference  to  the  brothers  and  sisters 
being  held  to  be  no  part  of  the  description.^ 

If  a  testator  has  been  in  the  habit  of  calling  persons  or  things  by  particular 
names,  evidence  of  this  will  in  general  be  admissible.^  If,  however,  words  used 
have  a  meaning  in  ordinary  language,  and  there  is  something  to  which  they  are. 
appropriate,  extrinsic  evidence  is  not  admissible  to  show  that  the  testator  used 
fhe  words  in  a  sense  peculiar  to  himself.^ 

In  MiUard  v.  Bailey,''  there  was  a  bequest  of  33  shares  in  the  E.  Gas  Co. 
amongst  the  testator's  four  children,  followed  by  a  bequest  of  "  the  remaining 
shares  "  to  her  godchild.  The  number  of  shares  held  by  the  testator  was  74,  of 
^hich  37  were  original  paid  up  shares  of  £25  each,  and  37  new  £25  shares,  on 
which  £15  had  been  paid  and  which  had  been  allotted  to  the  original  holders  by 
way  of  bonus,  a  new  share  having  been  issued  for  each  original  share.  Parol 
evidence  was  held  not  to  be  admissible  for  the  purpose  of  showing  that  the  iesta^ 
tor  was  in  the  habit  of  treating  and  intended  to  treat  the  shares  as  double  shares, 
so  as  as  to  pass  to  her  godchild,  by  the  residuary  gift,  four  double  and  not  forty- 
one  single  shares.  Wood,  V.  C.  said,  "  However  much  one  may  regret  the 
result,  I  cannot  treat  the  description  of  these  shares  as  being  of  double 
and  not  of  single  shares.  The  authorities  show  that  in  particular  countries 
there  may  be  particular  denominations  used  for  measures  of  land  or  other 
things  of    universal  application  in  the  district,   and   that  parol   evidence  is 

•  Webber  v.  Corbett,  L.  B.,  16  Eq.,  515 ;  Doe  v.  Westldke,  4  B.  and  A.,  57. 

•  2  K.  and  J.,  740. 

•  12  A.  and  B.,  451. 

•  See  Doe  v.  Westlake,  4  B.  and  Aid.,  57. 
»  Lee  V.  Pain,  4  Hare,  251. 

•  See  Millard  v.  BaiZey,  L.  R.,  1  Eq.,  378, 
'  L.  B.,  1  Eq.,  378. 
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admissible  for   tlie  purpose  of  explaining  the   custom  of   the  district,   or  of 
the  usage  of  the  particular  class  of  persons  to  whom  the  testator  belonged.     But, 
whereas,  in  this  case,  these  new  shares   appeared  on  the   register  in   different 
numbers  from  the  original  shares  and  one  at  least  of  the  holders  had  dealt 
with  them  separately  from  his  original  shares,  I  cannot  hold  that  there  is  any 
eridence  admissible  to   shew  that  the  shares  were  treated  by  all  holders  as 
double  shares,     I  must  take  things  as  I  find  them,   and  I  cannot  allow   parti- 
cular expressions,   said  to  have  been  used  by  the  testatrix,  to  prevail  where 
they  are  not  the  general  language  universally  applicable  to  the  particular  subject 
matter."^     Where  the  meaning  of   a  will  is  doubtful,   the  Court  may  assist 
its  construction  by  evidence  of  the  state  of  the  testator's  property  at  the  time 
when  it  was  made,  but  where  the  words  are  plain,  no  such  extrinsic  aid  can  be 
resorted  to  to  give  them  a  different  meaning.*     If  no  one  fully  answers  the 
name  or  description  of  the  legatee  under  the  will,  the  Court  will  receive  evidence 
in  order  to  ascertain  whether  there  existd  any  person  to  whom  the  name  or  de- 
fieription  can  be  reasonably  and  with  sufficient  accuracy  applied. ^     Thus,  where 
a  testator  appointed  William  McC.  of  Canonbury,  executor,  and  the  only  persons 
at  all  answering  the  description  were  Thomas  McC.  and  William  Abraham 
McC.,  extraneous   evidence   was   received   shewing  that  the  only  person  of  the 
name  of  McC,  with  whom  the  testator  was  acquainted,  was  Thomas  McC,  and 
he  was  thus  identified  as  the  person  intended  by  the  testator. 

If  the  thing  which  the  testator  intended  to  bequeath  can  be  sufficiently 
identified  from  the  description  of  it  given  in  the  will,  but  some  parts  of  the 
description  do  not  apply,  such  parts  of  the  description  shall  be  rejected  as 
erroneous,  and  the  bequest  shall  take  effect.*  Thus,  if  A  bequeaths  to  B  "  his 
marsh  lands  lying  in  L,  and  in  the  occupation  of  X "  and  the  testator  had 
marsh  lands  lying  in  L,  but  had  no  marsh  lands  in  the  occupation  of  X,  the 
words  "  in  the  occupation  of  X  "  will  be  rejected  as  erroneous,  and  the  marsh 
lands  of  the  testator  lying  in  L  will  pass  by  the  bequest,^  or,  if  the  testator 
bequeaths  to  A  "  his  zemindary  of  Rampore  "  and  he  had  an  estate  at  Rampore,  f 
but  it  was  a  taluk,  and  not  a  zemindary,  the  taluk  passes  by  his  bequest.^  / 

The  proposition  just  illustrated,  lays  down  the  maxim,  falsa  demontratto  non 
noeet^  which  was  applied  where  there  was  a  description  consisting  of  separate  parts, 

'        a.,  1  Bq.,  pp.  381—2.     See   Shore  v.   Wilson,  9  CI.  and  F.,  558  j  Crosley  v.  Clare, 

3  Sw  JO,  n. 

'  fnsman  v.  Fryer,  L.  B.,  8  Oh.,  420  ;  Page  v.  Lea'pingwelU  18  Yes.,  466. 

'  k  the  goods  of  Brake,  L.  R.,  6  P.  Div.,  217  ;  Charter  v.  Charter,  L.  R.,  7  E.  and  I.  A.,  364 
p.  87 

*  lion  Snooession  Aofc,  8.  65,  whioh  applies  to  Hindus,  etc.,  under  the  Iliiidu  Wills  Act. 
'       (2.     Illustration,  (a). 

•  i.     IHustration,  (6)    Day  r.  Trig,  1  P.  W.,  286. 

B 
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the  fii'st  of  which  is  complete  and  correct,  and  the  second  incomplete  and 
incorrect.^  The  characteristic  of  cases  within  this  maxim  or  role,  is  that 
the  description,  so  far  as  it  is  false,  applies  to  no  snbject  at  all ;  and  so  far  as 
it  is  true,  applies  to  one  only.*  Thns,  if  property  is  known  by  a  particular 
name,  as  *  White  Acre,*  and  is  devised  by  that  name,  it  will  be  sufficient, 
although  it  may  also  be  described  as  in  the  occupation  of  A  and  B,  when  in 
fact  it  is  in  that  of  A  only.* 

In  Sampson  v.  Sampson,^  under  a  devise  of  four  messuages,  five  were,  upon 
the  context,  allowed  to  pass.  There  the  testator  had  given  his  four  leasehold 
houses  in  Laxton  Place.  He  had  only  four  leases  of  those  houses,  but  in  those 
four  leases  were  included  five  houses  in  Laxton  Place,  and  it  appeared  on  the 
face  of  the  will  that  two  were  comprised  in  one  lease.  The  Court  held  that  he 
had  mistaken  the  number  of  leases  for  houses. 

As  to  the  property  the  subject  of  the  disposition,  evidence  is  always  admis- 
sible to  ^ow  what  is  parcel  and  what  is  not.  Thus  where  the  testator  devised 
his  Briton  Ferry  estate  with  all  manors,  <&c.,  and  afterwards  described  it  as  in 
Glamorganshire,  evidence  was  held  to  be  admissible  to  sl^ow  that  it  compris- 
ed other  lands  in  Brecon.^  So,  evidence  may  be  given  to  show  that  aft^ 
acquired  lands  had  been  treated  as  additions  to  estates  devised  ;^  and,  as  a  general 
rule,  all  facts  relating  to  the  subject  matter  of  a  devise  or  bequest,  such  as 
that  it  was  or  was  not  in  the  possession  of  the  testator,  the  mode  of  acquir- 
ing it,  the  local  situation  and  the  distribution  of  the  prox)erty  may  be  en- 
quired into.'' 

Where  there  is  pi-operty  answering  the  description  given  in  the  will  only 
such  property  passes  under  the  devise.*  Accordingly,  a  devise  of  all  the  testa- 
tor's land  situate  at  Gr,  in  the  occupation  of  S,  will  not  also  include  land  situate 
at  G,  but  in  the  occupation  of  J.^  Moreover,  where  a  testator  has  devised  all 
his  lands  at  any  particular  place,  extrinsic  evidence  is  not  admissible  for  the 
purpose  of  shewing  that  he  intended  to  pass  other  lands  not  situated  at  that 
particular  place,  either  by  reason  of  such  other  lands  having  been  enjoyed  with 
the  lands  at  the  specified  place  for  a  lengthened  period  of  time,  or  of  the  testator 
having  dealt  with  them  as  one  property,  or  of  his  having  been  in  the  habit  of 

^  See  Morrell  y.  Fisher,  4  Ezch.,  691 ;  see  also  West  v.  Latoday,  11  H.  L.  C,  376. 

•  See  Webber  v.  Stanley,  16  C.  B.,  (N.  S.),  p.  766. 

•  Blaque  v.  Gold,  4  Cro.  Car.,  447. 

•  L.  E.,  8  Eq.,  479. 

•  Doe  v.  Earl  of  Jersey,  8  B.  and  C,  870. 

•  Castle  V.  Fox,  la.  B.,  11  Eq.,  542. 

^  Doe  d.  Templeman  v.  Martin,  4  B.  and  Ad.,  771.     See  Indian  Saocession  Act,  s.  6«.      icfa 
applies  to  Hindas,  etc.,  nnder  the  Hindu  WiUs  Act. — See  Act  XXI  of  1870,  s.  6. 

•  Webber  v.  Stanley,  16  C.  B.  N.  S.,  698. 

•  Homer  v.  Homer,  L.  B.,  8  Ch.  D.,  758 ;  Morrell  v.  Fisher,  4  Exoh  ,  501. 
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referring  to  them  as  forming  ono  property  under  one  distingnishing  name.'  But 
adevifle  of  lands  "at  or  near  A"  will  pass  lands  immediately  adjoining  in 
another  parish.'  In  general,  however,  a  misdescription  of  a  tcnnre  e.  g.  freliold  \ 
for  l^fcsehold  is  immaterial,-  if  in  other  .respects  it  is  clearly  identified,  and  there  | 
is  no  other  property  correctly  answering  the  description  in  the  will.^  Nothing, 
it  has  been  said,  is  better  settled  than  that,  when  a  testator  gives  freehold  estate 
at  a  particular  place  and  it  turns  out  that  he  has  no  freehold  estate  at  that  place, 
but  he  has  leasehold  estate,  the  leasehold  estate  will  pass,  and  if  he  has  lands 
in  fee  and  lands  for  years,  and  devises  all  his  lands  and  tenements,  the  fee 
Kimple  lands  pass  only,  and  not  the  leases  for  years,  but  if  he  has  no  fee 
simple,  the  leases  for  years  will  pass.^ 

Where  there  is  no  property  which  at  all  answers  to  the  description  in  the 
will  the  bequest  fails  entirely.^ 

It  is  a  recognized  principle  in  case  of  ambiguous  description,  that  where  there 
are  several  terms  of  description  applied  to  the  subject-matter  of  a  devise  or  be- 
quest, every  such  term  may  be  material,  and,  if  there  is  property  corresponding 
with  that  which  is  devised  in  every  particular,  such  property  alone  will  pass 
to  the  exclusion  of  other  property  in  part  only  answering  the  description.  For 
instance,  where  the  testator  recited  that  he  was  seised  of  certain  lands  at  A 
subject  to  a  mortgage,  and  he  devised  the  said  lands,  this  was  held  not  to 
include  lands  at  A  which  were  not  mortgaged.*  The  principle  has  been  followed 
in  section  66  of  the  Indian  Succession  Act  which  is  as  follows  :  "  If  the  will 
mentions  several  circumstances  as  descriptive  of  the  thing  which  the  testator 
intends  to  bequeath,  and  there  is  any  property  of  his  in  respect  of  which  all 
those  circumstances  exist,  the  bequest  shall  be  considered  as  limited  to  such 
property,  and  it  shall  not  be  lawful  to  reject  any  part  of  the  description  as 
erroneous,  because  the  testator  had  other  property  to  which  such  part  of  the 
description  does  not  apply.  Explanation. — ^In  judging  whether  a  case  falls 
within  the  meaning  of  this  section,  any  words  which  would  be  liable  to  rejection 
under  the  sixty-fifth  section  are  to  be  considered  as  struck   out  of  the  will."*^ 

*  Doe  V.  Qreening,  3  M.  and  S.,  171  j   Doe  v.  Barfordy  4  M.  and  S.,  650  ;  Doe  v.  Chichester^ 
4  Dow.,  66  ;  See  Doe  v.  Earl  of  Jersey^  8  B.  and  C,  870.  * 

•  Homer  v.  Homer,  L.  R.,  8  Ch.  D.,  758. 

•  ChUly  V.  Davis,  L.  R.,  10  Eq.,  662  ;  Hall  v.  Fisher,  1  Coll.,  47. 

*  'hUly  ▼.  Davis,  L.  R.,  10  Eq  ,  562 ;  Rose  v.  BaHlett,  Cro.  Car.,  292. 

^rber  v.  Wood,  L.  R.,  4  Ch.  D.,  885. 

^iUlin  V.  Pvllin,  8  Bing.,  47  ;  Smith  v.  Ridgway,  L.  R.,  1  Exch.  Ch.,  331.     See,  however, 
Ooi   :i.%Ue  V.  Southern,  1  M.  and  Sel.,  299  ;  Down  r.  Down,  7  Tann.,  343,  in  the  former  of  which 
CM   I,   under  the  description  of   "  my  farm  of   White  Aero  in  the  occupation  of  A,"  other 
loB    u  port  of  the  farm  not  A'a  occnpation,  were  held  to  pass. 

Thifl   section  applies   to  Hindus,   etc.,  under  the  Hindu  WiUs  Act.     The  illustrations  to 
tb(       5tion  are  as  follows  :     (a).     A  bequeaths   to  B  "his  marsh  lands  lying  in  L,  and  in  the 
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Section  63  of  the  Indian  Succession  Act  provides  that  where  the  words 
used  in  the  will  to  designate  or  describe  a  legatee,  or  a  class  of  legatees,  snffi- 
ciently  show  what  is  meant,   an   error  in  the  name  or  description  shall  not 
prevent  the  legacy  from  taking  effect ;  and  that  a  mistake  in  the  name  of  a 
legatee  may  be  corrected  by  a  description  of  him,  and  a  mistake  in  the  des- 
cription of  a  legatee  may  be  corrected  by  the  name,  and  the  following  illnstca- 
tions  are  appended :  (a)  A  bequeaths  a  legacy  '^  to  Thomas,  the  second  son  of  his 
brother  John."     The  testator  has  an  only  brother,   named  John,  who  has  no  son 
named  Thomas,  but  has  a  second  son,   whose  name  is  William.    William  shall 
have  the  legacy.^     (6)  A  bequeaths  a  legacy  ^^  to  Thomas,  the  second  son  of  his 
brother  John."     The  testator  has  an  only  brother,  named  John,  whose  first  son 
is  named  Thomas,  and  whose  second  son  is  named  William.     Thomas  shall  have 
the  legacy.*     (c)  The  testator  bequeaths  his  property  "  to  A  and  B,   the  legiti- 
mate children  of  C."    C  has  no  legitimate  child,  but  has  two  illegitimate  children, 
A  and  B.     The  bequest  to  A  and  B  takes  effect,  although  they  are  illegitimate.* 
{d)  The  testator  gives  his  residuary  estate  to  be  divided  among  "  his  seven 
children,"  and  proceeding  to  enumerate  them,  mentions  six  names  only.    This 
omission   shall   not  prevent  the   seventh   child  from  taking  a  share  with  the 
others,     (e)  The  testator  having  six  grandchildren,  makes  a  bequest  to    "  his  six 
grandchildren,"    and  proceeding  to  mention  them  by  their  Christian  names, 
mentions  one  twice  over,  omitting  another  altogether.     The  one  whose  name  is 
not  mentioned  shall  take  a  share  with  the  others.^     (/)  The  testator  bequeaths 
"  1,000  rupees  to  each  of  the  three  children  of  A."     At  the  date  of  the  wiH  A 
has  four  children.     Each  of  these  four  children  shall,  if  he  survives  the  testator, 
receive  a  legacy  of  1,000  rupees.^ 


oconpation  of  X."  Tho  testator  had  marsh  lands  lying  in  L,  some  of  which  were  in  tlia 
occupation  of  X,  and  some  not  in  the  occupation  of  X.  The  bequest  shall  be  considered  as 
limited  to  such  of  the  testator's  marsh  lands  lying  in  L  as  were  in  the  occupation  of  X. 

(b).  A  bequeaths  to  B  *^  his  marsh  lands  lying  in  L,  and  in  the  occupation  of  X,  com- 
prising 1,000  bighas  of  land.*'  The  testator  had  marsh  lands  lying  in  L,  some  of  which  were 
in  the  occupation  of  X,  and  some  not  in  the  occupation  of  X.  The  measurement  is  wholly 
inapplicable  to  the  marsh  lands  of  either  class  or  to  the  whole  taken  together.  The  moasme* 
ment  shall  be  struck  out  of  the  will,  and  such  of  the  testator's  lands  lying  in  L,  as  were  in 
the  occupation  of  X,  shall  alone  pass  by  the  bequest. 

The  second  of  those  illustrations  follows  the  case  of  liorrell  r.  Fiaher,  4  Bxch.,  & 

*  Stoekdale  ▼.  Bushhy,  19  Yes.,  381 ;  see  Mostyn  t.  Mostyn,  17  Bear.,  323. 

*  Newbolt  V.  Prtce,  14  Sim.,  354 ;  see  Qillett  v.  Qane,  L.  E.,  10  Eq.,  29  j  I»  •  »'■ 
Trusts^  L.  R.,  19  Eq.,  331. 

*  Standen  v.  Standen,  2  Ves  ,  589. 

*  Qarth  v.  Meyrick^  1  Bro.,  C.  C,  30. 

*  Tomkins  ▼.  Tomkins,  9  Ves.  Sen.,  564 ;  Qarvey  v.  Hibhert,  19  Ves.,  124. 
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III  applying  section  63,  under  th^  Hindu  Wills  Act,  in  which,  it  has  been 
embodied,  the  words  '  son,*  '  sons,'  '  child,'  and  '  children  '  include  an  adopted 
child ;  and  the  word  '  grandchildren '  includes  the  children,  whether  adopted  or 
natmnl-bom,  of  a  child,  whether  adopted  or  natural-hom ;  and  the  expression 
*  daughter-in-law '  includes  the  wife  of  an  adopted  son.^ 

The  general  rule,  as  stated  by  Mr.  Justice  Williams  is,  that  where  the  name 
or  description  of  a  legatee  is  erroneous,  and  there  is  no  reasonable  doubt  as  to 
the  person  who  was  intended  to  be  named  or  described,  the  mistake  does  not 
disappoint  the  bequest.  The  error  may  be  rectified  and  the  true  intention  of 
the  testator  ascertaiued  by  the  context  of  the  will,  or  to  a  certain  extent  by 
oral  evidence.*  So;  where  there  is  no  doubt  as  to  the  person  intended,  a 
misdescription  of  character  will  not  frustrate  the  bequest,  unless  the  false  charac- 
ter attributed  by  the  testator  has  been  acquired  by  fraud,  which  has  deceived 
the  testator.^  If  fraud,  however,  is  alleged,  it  must  be  raised  in  the  Probate 
Court  and  not  in  the  Court  which  has  to  construe  the  will.^  It  was  held  that 
a  reputed  wife  of  the  testator  will  take  a  legacy  under  the  description  of  a 
wife,  as  if  she  had  actually  filled  the  character  of  lawful  wife  ;^  but  where  a 
legacy  was  given  by  a  woman  to  a  man,  whom  she  believed  to  be  her  husband, 
a  character  which  he  had  falsely  assumed,  the  Court  held,  that  the  legacy  did 
not  pass.*  r^     ^ 

In  cases  where  a  legacy  is  given  to  a  person  under  a  particular  character  \v^^^ 
which  has  been  falsely  assumed,  the  Court  must  be  satisfied  that  the  assumed  cha- 
racter was  the  motive  for  the  bounty  before  it  deprives  a  legatee  of  the  legacy .7  ^/^raX  oi 
In  SchlossY,  Btiehel^  a  testator,  after  mentioning  A.  S.,  whom  he  was  engaged  to  ^Jft^ 
marry,  by  name,  and  alluding  to  his  intended  marriage,  bequeathed  £3,000  to  ""q^/t^' 
my  wife,  and  A.  S.  was  held  entitled  to  the  legacy.®  ly  ^ '  ^. 

In  Boddington  Y.  Glairat,^^  the   testator  after  giving  a  legacy  of  £200  to  i^ff^"^ 
his  wife  directed  his  trustees,  in  addition  thereto,  to  pay  to  "  my  said  wife 
80  long  as  she  shall  continue  my  widow  and  unmarried"   an  annuity  of  £200. 
After  the  date  of  the  will  the  marriage  was  declared  null  by  the  Divorce 

«  Act  XXI  of  1870,  8.  6. 

•  WiUiams  on  Executors,  1156.    See  also  1  Jarm.,  pp.  87fr-383.  ^K  f^ ^^  ^^^ ,  ('^^^j/'^  ?f^i 

•  GUea  v.  OUes,  1  Keen,  686.  ■     /             ^  '  CVuUL    . 

•  i^'iluish  v.  MUton,  L.  R.,  8  Ch.  D.,  27.  t  k^  ^^^ic^^ti 

id  s  PraU  V.  MatheWy  22  Beav.,  834.  t^a7\rP' 

.BMiell  ▼.  Ahhott,  4  Ves.,  802  j   see  also  Meluish  v.  Milton,    L.  B.,  8  Chan.  Div.,  27 ; 
AUi         UcPhersim,  1  H.  L.  C,  191. 

9kton  ▼.  Cohb.,  5  My.  and  Or.,  150 ;  see  Boddington  v.  Clairat,  L.  B.,  25  Oh.  D.,  685. 
3im.,  1. 

je  Intestate  and  Testamentary  Sucoession  in  India,  pp.  72—73. 
B.,  25  Gh.  D.,  685. 
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Court  in  a  suit  brought  by  tho  wife  against  the  testator.  The  Court  held  that, 
although,  if  the  lady  had  been  the  testator's  wife  at  his  decease,  tho  words 
"shall  continue  my  widow  and  unmarried"  might  have  been  in  substance 
the  same  as  shall  continue  unmarried,  the  reference  to  widowhood  could  not 
on  that  ground  be  treated  as  surplusage,  but  was  the  principal  part  of  the  condi- 
tion and  that  as  the  lady  did  not,  at  the  testator's  death,  fill  the  position  of  the 
testator's  widow  she  could  not  take  the  annuity.  Evidence  of  incontinence, 
however  it  has  been  held,  is  not  admissible  to  defeat  a  legacy  to  the  wife  of 
the  testator  under  the  description  of  his  chaste  wif  e.^ 

Where  a  testator,  after  giving  pecuniary  legacies  to  servants  who  were 
described  as  having  lived  many  years  in  his  family,  gave  a  legacy  to  "  the  other 
servants "  it  was  held  that  the  latter  bequest  took  effect  in  favour  of  the 
servants  at  the  date  of  the  will,  although  they  had  quitted  the  service  before 
the  death  of  the  testator .»  The  term  servants  is  not  confined  to  servants  resi- 
dent in  the  house,  but  applies  equally  to  out-door  servants  such  as  bailiffs,  land- 
stewards  or  gardeners,^  but  not  to  a  boy  employed  only  occasionally.* 

In  a  case  where  the  testator  bequeathed  "  to  the  two  sons  and  the  daughter 
of  A.  B.  £60  apiece  "  and  at  the  date  of  the  will  and  of  the  death  of  the  testator, 
A.  B.  had  one  son  and  four  daughters,  it  was  held  that  each  of  these  five 
children  was  entitled  to  a  legacy  of  £50.'*  And,  under  a  bequest  to  the/«ir 
sons  of  A,  he  having  three  sons  and  a  daughter^  the  daughter  was  held 
to  be  entitled  as  well  as  the  sons.^  So,  in  Qarvey  v.  Hibhert^  where  the  legacy 
was  "  to  the  three  children  of  A  the  sum  of  £600  each  "  and  there  were  four 
children  of  A  all  bom  before  the  date  of  the  will,  it  was  held  that  all  four  were 
entitled  to  £600  each.  The  ground  upon  which  the  Court  proceeded  was 
that  there  had  been  a  mere  slip  in  expression  made  by  the  testator.  As  pointed 
out  in  a  note  to  the  report  of  the  case,  it  is  certainly  more  easy  to  infer  an 
error  in  the  description  of  the  class  of  legatees,  either  from  an  imperfect  know- 
ledge of  them  if  not  connected  with  the  testator,  or  from  mere  inadvertence, 
than  to  conceive  that  in  adopting  this  form  of  legacy  the  testator  meant  to 
exclude  a  particular  individual. 

A  gift  "  to  my  wife  A  "  will  not  fail,  though  the  wife  may  have,  after  the 
execution  of  the  will,  procured  a  divorce.^ 

•  Kennell  v.  Ahhott,  4,  Vee.,  809. 

•  Parker  v.  Uarchannt,  1  Y.  and  C,  C.  C,  290. 

•  Thrupp  ▼.  Colletty  (No.  2)  26  Beav.,  147  ;  Armstrong  v.  Clavering,  27  Bear.,  226. 

•  Thrupp  V.  Collett,  26  Beav.,  147. 

»  Harrison  v.  Harrison,  1  Rnss.  and  My.,  72. 

•  Lane  v.  Qreen,  4  DeG.,  and  Sm.,  239. 
'  19  Vea.,  125. 

®  Soo  In  re  Boddington,  L.  B.,  25  Ch.  D.,  685. 
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Where  there  is  nothing  to  indicate  that  a  person,  described  as  the  wife 
of  a  particnlar  person,  but  who  is  not  the  wife  of  that  person,  was  personally 
known  to  the  testator  or  known  to  him  in  such  a  way  as  to  lead  to  the  inference 
that  she  was  intended  by  the  testator,  a  gift  to  a  wife  must  be  taken  to  mean 
lawful  wife^  as  where  the  bequest  was  to  the  testator's  nephew  for  life,  and 
after  death  to  his  wife  for  life,  and  afterwards  to  her  children,  and  the  nephew 
died  unmarried  in  the  lifetime  of  the  testator,  but  leaving  a  woman  who  was 
reputed  to  be  his  wife.  In  that  case,  if  the  nephew  had  survived  the  testator 
and  had  married,  there  would  have  then  been  a  person  exactly  answering 
the  description  in  the  will.  Where  there  is  a  gift  "  to  my  wife "  the 
testator  must  be  taken  to  consider  that  there  was  some  person  who  could  take 
under  that  designation.  He  cannot  be  supposed  to  refer  to  any  future  wife 
whom  he  might  marry,  for  a  subsequent  marriage  would  revoke  the  will.  Ac- 
cordingly, under  such  a  gift  a  reputed  wife,*  or  a  deceased  wife's  sister,  whom 
he  may  have  married,  would  be  entitled  to  take.^ 

A  gift  to  the  wife  of  a  third  person  primd  fade  is  a  gift  to  the  person  who 
was  the  wife  of  that  person  at  the  date  of  the  will  and  not  an  after  taken  wife> 
In  like  manner,  it  has  been  held,  where  a  testator  referred  to  his  five  daughters 
as  the  wives  of  five  persons  named  and  gave  life-interests  in  separate  legacies 
to  his  five  daughters  and  afterwards  to  their  respective  husbands,  that  the  gift  to 
the  husbands  was  confined  to  their  then  existing  husbands.^  A  gift  to  the  hus- 
band of  an  unmarried  woman  vests  in  her  first  husband,^  and  it  has  been  held, 
where  a  testator  devised  property  to  his  unmarried  daughter  for  life,  and  after 
her  death  in  trust  for  "  any  husband  with  whom  she  might  intermarry  for  his 
life "  that  the  husband  was  entitled  to  the  property  although  he  had  been 
divorced  and  married  again.7 

In  the  ubsence  of  a  context  showing  a  contrary  intention  the  word  "  unmar- 
ried" must  be  construed  according  to  its  ordinary  or  primary  meaning  as 
"  never  having  been  married  "^  and  accordingly,  where  property  was  given  by 
will  in  trust  for  A  for  life  "  but  if  he  should  die  unmariied  "  to  be  equally 
divided  among  the  children  of  B,  and  A,  at  the  date  of  the  will  was  a  bachelor, 
but  at  the  time  of  the  testator's  death  was  a  widower,  it  was  held  that  the  gift  to 


*  Re  Davenportfs  Trusty  1  Sm.  and  G.,  126. 
It  re  Petts,  27  Beav.,  576. 
Pratt  Y  Mathew,  22  Beav.,  328,  p.  836. 
Boreham  v.  Bignell,  8  Hare,  131. 
Franks  V.  Brooker,  27  Beav.,  635, 
Oadford  v.  Willis,  L.  E.,  7  Ch.,  7. 
Bullamore  v.  TTynier,  L.  E.,  22  Oh.  D.,  619. 
(7iarA?tf  v.  Oolliis,  9  II.  L.,  Ca.,  601  j  In  re  Sergeant,  L.  E.,  26  Ch.  D.,  575. 
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the  children  of  B  did  not  take  effect.^  The  word  "  nnmarried,"  however,  is 
one  of  flexible  meaning  and  may  be  held  to  mean  '^  not  haying  a  husband,* 
Thus,  where  there  was  a  gift  to  A,  if  she  be  *'  sole  and  nnmarried  "  and  A 
married,  but  was  divorced  during  the  lifetime  of  the  testator,  it  was  held  i^t 
she  was  entitled  to  the  gift.^ 

In  the  case  of  a  gift  to  "  a  son  "  or  ''  a  child  "  of  a  person,  it  will  go  to 
the  son  or  child,  as  the  case  may  be,  if  there  is  one  in  existence  at  the  time  of 
making  the  will,  or,  if  there  is  no  son  or  child,  it  will  go  to  the  first  son  or  cMld 
who  comes  into  existence.^  Thus,  where  a  testator  devised  a  freehold  estate  for 
life  to  A,  and  after  his  death  he  devised  the  same  to  be  equally  divided  into  four 
parts  between  one  child  of  A,  one  child  of  B,  one  child  of  G,  and  one  child  of  D^ 
for  them  to  receive  the  rents  and  divide  the  money  between  them  :  and,  provided 
A,  B,  C  and  D  should  never  have  any  lawful  children,  the  testator's  desire  was 
that  their  shares  should  go  to  their  next  of  kin,  and  at  the  time  of  making  the 
will  and  of  the  death  of  the  testator,  B  only  had  a  child,  namely,  a  daughter,  bst 
after  the  testator's  death  B  had  a  son,  and  at  the  death  of  A  there  were  children, 
both  sons  and  daughters  of  A,  C  and  D,  it  was  held  that  the  gift  to  one  "one 
child  "  was  not  void  for  uncertainty  and  that  the  eldest  child  of  A,  C  and  D,  re- 
spectively, whether  a  son  or  daughter,  who  came  into  esse  after  the  testator's 
death  were  entitled.*^  So  in  Ajshhumer  v.  Wilson,^  where  there  was  a  devise 
to  several  persons  for  life  and,  after  the  death  of  the  surviving  tenant  for  life, 
to  a  son  of  A,  the  testator's  nephew,  it  was  held  that  this  was  a  gift  to  the  first- 
born son  of  the  nephew. 

Except  in  cases  of  portions  or  of  a  specially  qualifying  text  "  eldest  son  " 
moans  firstborn  sonJ  The  term  "  younger  son  "  similarly,  is  to  be  construed  in 
its  primary  signification.^  This  construction,  however,  is  excluded  if  the  eldest 
or  first  or  second  bom  is,  to  the  testator's  knowledge,  dead,  or  if*  he  speaks 
of  a  son  who  is  not  first  bom  as  '*  becoming  eldest, "  or  of  the  eldest  at  a 
'  given  period,  or  for  the  time  being.^ 

In  a  case  where  the  testatrix  gave  a  share  of  her  residue  to  her  "  coasin 
Harriet  Cloak,^*    it  appeared  that  she  had  no  cousin  of  that  name,  but  she  had 

»  Dalrymple  v.  Hallf  L.  R.,  16  Ch.  D  ,  715. 
»  In  re  Sergeant,  L.  R.,  26  Ch.  D.,  575. 

•  In  re  LesinghanCs  Trust,  L.  R.,  24  Ch.  D.,  703. 

•  Powel  V.  Davies,  1  Beav.,  532. 
»  Ibid. 

•  17  Sim.,  204. 

»  Meredith  v.  Treffry,  L.  R.,  12  Ch.  D.,  170  j  WUbraham  v.  Searis^rick,  1  H.  L.  C, 

•  Ibid. 

•  2  Jann,  213  ;  King  y.  Bennett,  4  M.  and  W.,  86 ;  Bathurst  v.  Erringtor^  2  App.,  C^       W 
and  709  j  Livesey  v.  Ltrescy,  2  H.  L.,  Ca.,  419  j  Bowles  v.  Bowles,  10  Vee.,  177. 
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ft  mamed  coosiii,  Harriet  Crane,  whose  maiden  name  was  Oloak,  and  she  had  a 
00T18U1  /.  Cloak  whose  wife's  name  was  Harriet,  extrinsio  evidenoe  was  admitted 
to  show  the  testator's  knowledge  of,  and  intimacy  with,  the  members  of  the 
Cloak  family,  and  the  Court,  considering  that  "  cousin"  might  be  understood  in  the 
popular  sense  as  the  wife  of  a  cousin,  held  that  Harriet  the  wife  of  /.  Oloak  was 
entitled  to  the  share  of  the  residue.^ 

Where  any  word  material  to  the  full  expression  of  the  meaning  has  been 
omitted  from  the  will,  it  may  be  supplied  from  the  context,*  but  it  must  be  clear 
from  the  context  itself  what  the  omitted  word  or  words  are.  Thus,  where  a 
testator  gives  a  legacy  of  '^  five  hundred "  to  his  daughter  A  and  a  legacy  of 
*''^ve  hundred  rupees  "  to  his  daughter  B,  A  will  take  a  legacy  of  five  hundred 
rupees.^  No  words,  however,  can  be  supplied  or  rejected,  unless  there  cannot  be 
any  rational  construction  of  the  words  as  they  stand,^  the  general  rule  being, 
fts  we  have  seen,  that  words*  in  general  are  to  be  taken  in  their  ordinary  and 
grammatical  sense,  unless  a  clear  intention  to  use  them  in  another  sense  can  be 
collected.* 

In  Kirkpatrick  v.  Kirkpairick,^  where  there  was  a  gift  to  A  and  B,  and  if 
either  died  under  twenty -one  and  mthout  issue,  the  share  to  go  to  the  other,  and 
if  both  died  without  issue,  over,  the  words  ^  under  twenty-one^  were  supplied  in 
the  latter  part.  So,  where  there  was  a  gift  of  the  interest  of  a  sum  of  money  to 
A  for  life,  then  to  B  for  life,  and  on  his  death,  the  principal  to  go  to  Ai^  chUd 
or  children,  but  in  case  of  B  dying  before  A,  the  principal  to  go  over,  the  words 
'  without  leaving  any  child '  were  supplied.'^  Again,  the  words  *  without  issue ' 
have  been  read  as  *  without  leaving  issue. '^ 

In  some  cases  words  of  limitation  have  been  supplied  ;*  also  words  of 
inheritance,  as  where,  under  a  limitation  to  the  first  son  and  for  default  of  such 
iisue  to  the  second,  third,  and  every  other  son,  and  the  heirs  of  his  or  their 
bodies,  the  will  was  read  so  as  to  include  the  heirs  of  the  body  of  the  first  son, 
as  well  as  of  the  other  sons.^^     So,  if  a  testator  arranges  the  clauses  of  his  will 

'  In  re  Tayl&r,  Cloak  v.  Hammond,   L.   R.,  34  Ch.  D.,  255  ;  aee  Qrant  v,  G^ranty  L.  R.,  5 
C.  P.,  727. 

'  Indian  SnccesBion  Act,  8.  64,  which  applies  to  Hindus,  eto.,  under  the  Hinda  Wills  Act. 
*  Indian  Snooession  Act,  s.  64,  illastration. 

hamhera  y,  Brailsford,  19  Yes.,  654,  per  Lord  Eldon  ;  see  Williams  on  Execnfcors,  1089* 
»e  Qwrge  y.  George,  6  All.,  H.  C.  R.,  219. 
I  Ves.,  476. 

h(M  ▼.  Middleton,  7  H.  L.  C,  68. 

dford  Y.  Radford,  1  Keen,  486;    see    Lang  v.   Pugh,    1   Y.   and   C,  718,   where  *  on 
nut        J '  was  read  as  *  at  21  or  marriage.* 

AMngtUmY,  Langston,  2  CI.  and  Fin.,  194. 
^alley  v.  Barrington,  2  Bingh.,  387. 
S 
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in  numerical  order,  words  of  limitation  at  the  end  of  each  clause  may  be  held  to 
have  reference  to  all  the  antecedent  devises  in  that  clause.^ 

When  it  appears  from  the  context  of  a  will  that  a  word  has  been  incor- 
rectly employed  for  another  word  the  Court  will  in  some  cases  change  the  word 
in  order  to  effectuate  the  clear  intention  of  the  testator.*  Thus  where  a  testa' 
tor  in  a  will  which  contained  a  number  of  schedules  referred  to  the  fifth 
schedule  when  it  was  clear  he  meant  the  fourth,  the  Court  allowed  the  mistake 
to  be  corrected.^  In  several  cases  "  or  "  has  been  read  as  "  and  '**  and  vice 
versd} 

In  In  re  Bedfem,^  the  testator  having  two  sons  and  five  daughters,  divided 
his  property  into  sevenths,  and  bequeathed  one-seventh  to  one  son,  and  another 
seventh  to  the  other  son.  He  then  bequeathed  the  '^  remaining  five  sevenths,'' 
during  the  respective  lives  of  his  daughters  A,  B,  C,  D,  and  E,  in  equal  shares, 
for  their  separate  use.  He  then,  after  the  death  of  A,  gave  one-fifth  of  the  fiod 
to  the  children  of  A ;  after  the  death  of  B,  one- fifth  to  the  children  of  B ;  after 
the  death  of  C,  one-fifth  to  the  children  (not  of  C,  but)  of  D  ;  and  after  the 
death  of  E,  one-fifth  to  the  children  of  E,  with  power  to  the  trustees  '^  until  the 
share  of  the  said  trust-monies  of  the  issue  of  any  of  my  said  daughters  should 
become  payable,  to  apply  the  same  by  w^ay  of  maintenance."  Bacon,  Y.  C.  held, 
that  a  trust,  similar  to  that  which  was  given  to  the  children  of  the  other  fov 
daughters  had  been  accidentally  omitted,  and  must  be  implied  after  the  death  of 
C  for  the  children  of  C.  He  observed,  that  the  testator  having  seven  children 
had  made  an  equal  division  of  all  his  estate  among  them.  That  was  the  plain 
meaning  and  intention  of  the  will.  The  two  sons  had  been  given  their  shares 
without  limitation.  The  daughters'  interests,  which  were  for  life  in  equal  shares, 
he  protected  against  marital  influence ;  and  then  he  provided,  or  intended  to 
provide,  that,  upon  their  death,  their  children  should  succeed  to  their  shares. 
'*  I  am,''  he  said,  *^  to  gather  the  meaning  of  the  testator  from  the  words  in 
which  he  has  expressed  his  meaning — I  am  not  to  be  deterred  by  any  accidental 
omission  from  putting  the  true  signification  on  the  will,  and  I  am  not  to 
substitute  what  some  blundering  attorney's  clerk  or  law-stationer  has  written 
in  the  will,  and  treat  that  blunder  as  if  it  was  the  intention  of  the  testator."^ 

^  Collvngs  y.  Eustace^  4  M.  and  Sol.,  58.  Intestate  and  TestamentAry  SacceBBion  in  India, 
p.  74. 

*  Moseley  y,  Massey,  8  East.,  149 ;  Doe  v.  Allcock,  1  B.  and  Aid.,  137. 

*  HaH  V.  TuZJfe,  2  De  G.  M.  and  G.,  300. 

*  See  WaUh  v.  Peterson,  3  Atk.,  193  ;  Greated  v.  Greated,  26  Beav.  621. 

»  In  re  SaunderSy  L.  R.,  1  Eq.,  673 ;  Kilbude'a  Trust,  L.  R.,  2  12q.,  400 ;  Hetherin^.  r. 
Oakmcm,  29  Y.  and  0.  (Ch.),  299.  See  Dai/  v.  Day,  Kaj.,  703  j  Hawksworth  r.  Sawkswon  27 
Bear.,  1 1  Magriard  v.  Wright,  26  Beav.,  285. 

*  L.  R.,  6  Chan.  Div.,  183. 

*  See  tupra,  pp.  84,  85, 
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SomewlLat  similar  principles  were  acted  upon  in  Sweeting  v.  Prideaux  ;^ 
in  In  re  Daniers  Settlement  ;•  in  Greenwood  v.  Greenwood  ;*  in  Be  Northem*s 
Estate  ;*  and  in  MeUor  v.  Daintree.^  It  is  not,  however,  to  be  inferred  from 
cases  of  this  kind,  that  words  may  be  inserted  upon  mere  conjecture,  in  order 
to  equalize  estates  created  by  dlveral  distinct  and  independent  devises  in  favour 
of  persons  with  respect  to  whom  the  testator  has  expressed  no  uniformity  of 
purpose,  though  it  may  reasonably  be  conjectured  that  he  had  the  same  inten- 
tion as  to  all.^ 

In  MeUor  v.  Daintree^"^  North,  J.  discussed  at  considerable  length  the  prin- 
ciples upon  which  the  Court  acts  in  supplying  by  reference  an  omission  in  a  will. 
There  the  testator  devised  and  bequeathed  his  real  and  personal  estate  to  trustees, 
on  trust,  as  to  one  moiety  of  the  personalty  and  a  specific  part  (being  about 
half  in  value)  of  his  realty,  to  accumulate  the  income,  until  B  should  attain 
twenty-five  or  die,  whichever  should  first  happen,  in  case  either  of  such  events 
ahoold  happen  within  twenty-one  years  from  his  own  death,  but,  in  case  that 
period  should  expire  before  either  of  such  events  should  happen,  upon  trust,  to 
pay  the  income  to  B,  if  living,  from  the  expiration  of  such  period,  until  he  should 
attain  twenty-five  or  die,  whichever  should  first  happen,  and,  subject  as  aforesaid, 
the  testator  directed  the  moiety  should  be  held  in  trust  for  B  absolutely,  in 
case  he  should  attain  twenty-five,  and,  in  case  he  should  die  under  twenty-five, 
leaving  a  son  or  sons  him  surviving,  who,  or  any  one  of  whom,  should  attain 
twenty-one,  the  moiety  was,  subject  as  aforesaid,  to  be  held  in  trust  for  the  only, 
or  if  more  than  one,  the  first  surviving  son  of  B,  who  should  attain  twenty- 
one.  And,  the  testator  directed  that  the  second  moiety  of  the  personalty  and 
&e  rest  of  the  realty  should  be  held  in  timst  to  accumulate  the  income  until 
D  should  attain  twenty-five  or  die,  whichever  should  first  happen  within  the 
period  of  twenty-one  years  from  his  own  death,  and,  in  case  that  period  should 
expire  before  either  of  such  events  should  happen,  then  upon  trust  to  pay  the 
income  to  D  (if  living)  from  the  expiration  of  such  period  until  he  should 
attain  twenty-five  or  die,  whichever  should  first  happen,  and,  subject  as  afore- 
said, the  testator  directed  that  the  moiety  should  be  held  in  trust  '^  for  such  only 
surviving  son,  or  if  more  than  one  surviving  son,  for  the  eldest  of  such  surviving 
sons  absolutely.'*  But,  in  case  D  should  leave  no  son  him  surviving,  the 
property  wae  to  be  held  in  trust  for  R  absolutely.     B  was    a  stranger  in  blood 

[i.  B.,  2  Chan.  Div.,  413. 

I.  B.,  1  Chan.  Diy.,  875. 

I.  R.,  5  Chan.  Div.,  964. 

i.  B.,  28  Ch.  D.,  163. 

L  B.,  83  Ch.  D.,  198. 

I  Jarm.,  405  (4th  Edn.) ;  Intestate  and  Testamentarj  Silcoassion  in  India,  pi  73 1 

L.  B.,  83  Ch.  D.,  198* 
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to  the  testator ;  D  was  the  testator's  nephew.  D  atttained  twenty-five.  It  was 
held,  that,  having  regard  to  the  whole  scheme  of  the  will,  an  absolute  gilt  of  iht 
second  moiety  to  D  at  twenty-five  must  be  implied. 

Omissions  may  be  supplied  in  the  case  of  independent  gift  to  strangers  as 
well  as  in  the  case  of  a  series  of  gifts  to  children  §f  a  testator  or  to  members  of 
a  clasB.l 

In  ThelliMion  v.  Lord  Bendlesham^  Lord  Cranworth  said  the  rule  tuiiver- 
sally  recognised  and  acted  upon  is  that  "  words  are  to  be  construed  according 
to  their  plain  ordinary  meanings  unless  the  context  shews  them  to  iiave  been 
used  in  a  different  sense,  or  unless  the  rule,  if  acted  upon,  would  lead  to  some 
manifest  absurdity  or  incongruity,"  and  acting  upon,  this  principle,  Cbitty,  J., 
inserted  the  words  "  the  said  Croxton  estate  "  in  place  of  the  words  "  the  said 
Lea  Knowl  estate,"  where  it  appeared  that  the  latter  words  had  been  inserted 
in  a  will  through  an  obvious  clerical,  error,  and  the  proper  correction  could  be 
gathered  from  the  context.^ 

We  have  already  seen  how,  under  s.  62  of  the  Indian  Succession  Act,  an 
inquiry  may  be  made  into  the  facts  and  circumstances  respecting  the  property 
and  the  family  of  the  testator  for  the  purpose  of  determining  questions  as  to  what 
person  or  property  is  denoted  by  any  words  in  the  will.  The  general  nile. 
however,  is  that  garol  evidence  of  the  testator's  intention  is  not  admissible, 
unless  there  is  a  latent  ambiguity,  and  section  67  of  the  Indian  Succession  Act 
provides  that  "  where  the  words  of  the  will  are  unambiguous,  but  it  is  found  by 
extrinsic  evidence  that  they  admit  of  applications,  one  only  of  which  can  have  been 
intended  by  the  testator,  extrinsic  evidence  may  be  taken  to  show  which  of  these 
applications  was  intended."*  If  the  description  in  the  will  applies  pai-tly  to  one 
person  and  partly  to  another,  evidence  is  not  admissible  to  show  whom  the 

'  Ibid. 

»  7  H.  L.  Ca.,  429. 

■  In  re  North&nCs  Estatey  Salt  v.  Py  w,  L.  R.,  28  Ch.  Div.,  153  ;  See  Rhodes  v.  Rhodes,  L.  K., 
7  Ap.  Ca.,  192. 

*  This  section  applies  to  Hindas,  etc.,  nuder  the  Hindu  Wills  Act.  The  following  inns- 
tnU^ioas  are  appended  to  the  section  : 

(a).  A  man  having  two  oonsins  of  the  name  of  Mary,  bequeaths  a  som  of  monejr  to 
**  his  cooflin  Mary."  It  appears  that  there  are  two  persons,  each  answering  the  desoriptioQ 
in  the  will.  That  description,  therefore,  admits  of  two  applications,  only  one  of  whic  a 
have  been  intended  by  the  testator.  Evidence  is  admissible  to  show  which  of  the  tw^  '  i- 
oations  was  intended. 

See  Doe  d.  Hiscoeks  v.  Hiscocks,  6  M.  and  W.,  368  ;  Fleming  r.  Fleming,  I  H.  and  '  '« 
Grant  ▼.  QrarUt  L.  B.,  6  C.  P.,  727  ;  see  In  re  Taylor,  L.  R.,  84  Ch.  D.,  255. 

(6).  A,  by  his  will,  leaves  to  B  "  his  estate  called  Snltanpnr  Khnrd.*'  It  tnms  ou.  it 
he  had  two  estates  called  Sultanpnr  Ehnrd.  Evidence  is  admissible  to  show  which  e**^"'  m 
intended. 
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tetfeator  meant  to  benefit,!  and,  if  the  description  does  apply  to  one  person  and 
that  person  is  known  to  the  testator,  parol  evidence  is  not  admissible  to  show  that 
another  person,  who  does  not  answer  the  description,  was  intended.*  If  no 
person  properly  answers  the  description,  evidence  is,  in  general,  inadmissible.^ 
In  Ogle  v.  Lord  Sherborne,^  it  was  held  that  a  beqpiest  of  a  silver  cup  to 
Lord  Sherborne  lapsed,  where  the  person  who  was  Lord  Sherborne  at  the  date 
of  will  died  before  the  testator,  leaving  a  snccessor  to  the  title.  In  In  r^ 
Toflor^^  to  which  reference  has  already  been  made,^  nnder  a  gift  to  the 
testator's  "cousin  Harriet  Cloak"  extrinsic  evidence  having  been  admited 
aa  to  the  testator's  knowledge  of  the  Cloak  family,  one  Harriet  Cloak,  the  wife 
of  a  oonsin  named  Cloak  was  held  to  be  entitled  to  the  exclusion  of  a  maiTied 
OQiuin  named  Harriet  Crane,  but  whose  maiden  name  had  been  Harriet  Cloak. 

Where  there  is  an  ambiguity  or  deficiency  on  the  face  of  the  will  no  ex- 
trinsic  evidence  as  to  the  intention  of  the  testator  shall  bo  admitted.'^  Thus, 
where  a  man  who  had  an  aunt  Caroline  and  a  cousin  Mary,  but  had  no  aunt 
of  the  name  of  Mary,  by  his  will  bequeathed  1,000  rupees  to'  "  his  aunt  Caro- 
line," and  1,000  rupees  to  "  his  cousin  Mary,"  and  afterwards  bequeathed 
2,000  rupees  to  "his  before  mentioned  aunt  Mary,"  there  being  no  person 
to  whom  the  description  given  in  the  will  could  apply,  evidence  was  not  admis- 
sible to  show  who  was  meant  by  "  his  before  mentioned  aunt  Mary  "  and  the  be- 
quest was  therefore  void  for  uncertainty.^     So,  if  a  blank  is  left  for  the  name 

of  the  legatee,  as  where  A  bequeaths  1,000  rupees  to  ,®   or  the 

amount   or  specification  of  the  legacy   or  devise  is   left  blank,   as,  where   A 

bequeaths  to  B rupees  or  "  his  estate  of ",^*^  evidence 

is  not  admissible  to  show  what  name,  or  what  sum,  or  what  estate  the  testator 
intended  to  insert.  But,  although  where  blanks  are  left  for  the  names,  the 
bequest  is  void  for  uncertainty,^^  yet  where  names  of  some  of  the  persons  to  whom 
a  gift  is  made  are  left  blank,  the  whole  bequest  will  not  be  void.^* 

*  Doe  d.  Hiscocks  v.  HkcockSf  5  M.  and  W.,  363  ;  Garner  v.  Garner,  29  Beav.,  114. 

•  Delmare  v.  BobeilOt  1  Ves.,  412 ;  In  ths  goods  of  Peel,  L.  B.,  2  P.  and  D.,  46. 

•  Drake  v.  Drake,  8  H.  C.  L.,  172 ;  gee  lfo«<yn  v.  lfo«fyn,  5  H.  L.  C,  168. 
«  L.  B.,  84  Ch.  D.,  446. 

*  *  L.  B.,  84  Ch.  D.,  256. 

*  Snpra  p.  144. 

idian  Snocession  Act,  8.  68  which  applies  to  Uindns,  ^.,  irnder  tbe  Hinda  Wills  Act ; 
Mdit        ia  ▼.  Waughy  4  Drew.,  276,  278. 

idiaa  Sncoeesion  Aot,  s.  68,  illustration,  (a)  see  s.  76. 

ndian  Succession  Act,  s.  67,  illustration,  (b). 

Ibid,  illustration,  (c). 

Oreig  v.  Martin^  6  Jur.  N.  S.,  339  5  Baylis  v.  AUomey-Gen^ral,  3  Atk.,  239 ;  Sunt  r. 
JZflff        Bro.  0.  C,  811 ;  see  ettpra,  p.  136. 
'^l  V.  Bagshaw,  L.  B.,  2  Eq.,  746 
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In  Price  v.  Page}  where  there  was  a  blank  for  the  Christian  name  only, 
evidence  was  allowed  to  show  that  the  claimant  was  entitled.  In  the  case 
of  a  blank  for,  Christian  name,  though  the  ambiguity  would  appear  to  be  really 
patent,  when  evidence  has  been  admitted  for  the  purpose  of  supplying  such  a 
blank,  it  appears  not  to  have  been  evidence  of  intention,  but  evidence  of  col- 
lateral matters,  to  show  who  was  intended.*  So  parol  evidence,  we  have  seen, 
was  admitted  to  show  who  was  intended  to  be  benefitted  by  a  legacy  to  "  Mrs.  G."' 

In  a  very  recent  case,*  a  testatrix,  who  made  her  will  on  a  printed  form, 
after  giving  certain  legacies,  gave  all  her  estate  real   and  personal  "  unto 

to  and  own  use  and  benefit  absolutely,"  and  then  appoint- 

ed A  to  pay  all  her  debts  etc.  and  to  be  executor  of  her  will.  The  testatrix 
was  illegitimate  and  left  no  issue  or  next  of  kin.  The  Cix>wn  and  the  executor 
claimed  the  residue,  and  evidence  was  tendered  by  the  executor  to  prove  that 
the  intention  of  the  testatrix  was  that  he  should  take  the  residue,  if  any,  for 
his  own  benefit,  and  the  Court  held  that  under  the  peculiar  circumstances 
parol  evidence  was  admissible  to  rebut  the  presumption  against  the  executor 
arising  from  the  blanks  in  the  will,  and  that  the  executor  was,  subject  to  the 
payment  of  costs,  entitled  for  his  own  benefit  to  what  should  remain.^  Evidence 
is  admissible  to  show  that  an  instrument  on  the  face  of  it  of  a  testamen- 
tary character  was  not  intended  to  operate  as  a  will.*  Evidence  is  also 
admissible  to  show  that  a  mistake  has  been  made.  Thus,  where  a  testator 
executed  a  will  and  five  codicils,  and  the  fourth  codicil  revoked  the  three  prior 
codicils,  and  the  fifth  codicil  confirmed  the  will  and  the  four  codicils,  evidence 
was  admitted  to  show  that  the  testator  intended  to  confirm  the  will  and  the 
fourth  codicil.7  In  cases  where  the  testator  has  been  iaduced  to  make  his  will 
by  fraud,  evidence  of  that  fact  is  admissible.® 

In  construing  a  will  the  meaning  of  any  clause  is  to  be  collected  from  the 
entire  instrument  and  all  its  parts  are  to  construed  with  reference  to  each  othgr, 
and  for  this  purpose  a  codicil  is  to  be  considered  as  part  of  the  will.     This  is  the 

*  4  Vea.,  680.     See  supra  p.  135. 

*  See  Re  Oregson'a  Trusts,  2  H.  and  M.,  504  j  (S.  C),  10  Jur.,  N.  S.,  696.  In  the  goods  of 
Roaazt  L*  S*)  ^  ^*  Div.,  66 ;  see  supra  p.  135. 

*  Abbott  v.  Massxe,  3  Yes.,  148.     See  supra,  p.  135.  I 

*  In  re  Bacon's  unll,  L.  R.,  31  Ch.  D.,  460. 

*  See  Bishop  of  Cloyne  v.   Young,  2  Ves.  Sen.,  91,  95  ;  Lanffhum  v.  Sandford,  2'.  6.      ' 
p.  17  ;  Lynn  ▼.  Beaver,  T.  and  B.,  68  :  Williams  on  Exeontors,  6  Edn.,  p.  1370,    I   Jar       n 
Wills,  p.  416. 

*  Lister  v.  Smith,  2  Sw.  and  Tr.,  282. 

^  In  the  goods  of  Thomson,  L.  E.,  1  F.  and  D  ,  8. 

*  Doe  V.  Allent  8  T.  B.*  147  ;  StieJdand  v.  AldHdge,  9  Ves.,  519. 
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role  as  laid  down  by  Wigram,  V.  C,  in  Ford  v.  FordP-  and  by  section  69  of  the  Indian 
Socoession  Act.*  Thus,  where  the  testator  gives  to  B  a  specific  fund  or  property 
J  at  the  death  of  A,  and  by  a  subsequent  clause  gives  the  whole  of  his  property  to  A, 
I  the  effect  of  the  several  clauses  taken  together  is  to  vest  the  specific  fund  or  pro- 
iperty  in  A  for  life,  and,  after  his  decease,  in  B,  if  it  appear  from  the  bequest  to  6 
!  that  the  testator  meant  to  use  in  a  restricted  sense  the  words  in  which  he  describes 
what  he  gives  to  A.*  So,  where  a  testator  having  an  estate,  one  part  of  which  is 
called  Black  Acre,  bequeaths  the  whole  of  his  estate  to  A,  and  in  another  part  of 
his  will  bequeaths  Black  Acre  to  B,  the  latter  bequest  is  to  be  read  as  an 
exception  out  of  the  first,  as  if  he  said,  "  I  give  Black  Acre  to  B,  and  all  the  rest 
of  my  estate  to  A."* 

If  two  passages  are  directly  opposed  to  each  other,  the  latter  is  to  prevail, 
{Cum  duo  inter  se  pugnantia  reperiuntur  in  testamento^  uUimum  ratum  est-Co.  Litt., 
1126),  but  if  there  is  a  mere  inconsistency,  it  is  the  duty  of  the  Court  to  follow 
the  rale  last  enunciated  and  to  discover  from  the  whole  will  the  real  meaning  of 
the  testator,  and,  if  possible,  to  reconcile  all  its  parts. ^ 

There  are  many  cases,  as  pointed  out  by  Knight  Bruce,  L.  J.  upon  the 
construction  of  wills  or  other  documents,  in  which  the  spirit  is  strong  enough 
to  overcome  the  letter — cases  in  which  it  is  impossible,  for  a  reasonable  being, 
upon  a  careful  perusal  of  an  instrument,  not  to  be  satisfied  fi*om  its  contents 
that  a  literal,  a  strict  or  an  ordinary  interpretation  given  to  particular  passages 
would  disappoint  and  defeat  the  intention  with  which  the  instrument,  read  as  a 
whole,  persuades  him  that  it  was  framed.  A  man  so  convinced,  he  added,  is 
aathorized  and  bound  to  construe  the  writing  accordingly.^ 

Another  rule  is  that  general  words  may  be  understood  in  a  restricted 
sense,  where  it  may  be  collected  from  the  will  that  the  testator  meant  to  use 
them  in  a  restricted  sense  ;  and  words  may  be  understood  in  a  wider  sense  than 
that  which  they  usually  bear,  where  it  may  be  collected  from  the  other  words 
of  the  will  that  the  testator  meant  to  use  them  in  such  wider  sense.'''  In  other 
words  whether  a  general  intent  or  a  particular  intent  expressed  in  a  will  is  to 
prevail  depends  on  the  context  of  the  whole  will.*  Thus,  if  the  testator 
devise   to   A  "his  farm  in  the  occupation  of  B''  and  to  C  "all   his   marsh 

■  6  Hare,  492. 

ection  69  applies  to  Hindus,  etc.,  nnder  the  Hinda  WUIs  Aot. 

idian  Sacoession  Aot,  s.  69,  illustration,  (a). 

nd,  illnstration,  (b)  see  Roe  v.  Nevill,  11  Q.  B.,  466. 

'»roelUehank  v.  Johnson,  20  Beav.,  218,  per  LoBD  Romilly,  M.  R.      See  Egerton  y.  Earl 
Btw    faw,  4  H.  L.,  181  j  Oretf  v.  Pearson,  6  H.  L.  Oa.,  61. 

:ey  T.  Keg,  4  DeG.  M.  and  G.,  85. 

mdian  Snooession  Act,  s.  70,  which  applies  to  Hindus,  etc.,  nnder  the  Hindu  Vf  ills  Aot. 
^«n%tiM  ▼.  Hughes,  8  H.  L.  Ca.,  571 ;  See  Strong  y.  Teai,  2  Burr.,  912. 
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lands  in  L  *'  and  part  of  the  farm  in  the  ocenpation  of  B  oonaists  of  manh 
lands  in  L,  the  testator  having  also  other  lands  in  L,  then  in  that  case  iiie 
general  words  '*  all  his  marsh  lands  in  L  "  are  restricted  hj  the  gift  to  A, 
and  A  takes  the  whole  farm  in  the  occupation  of  B  including  that  portion 
of  the  farm  which  consists  of  mai'sh  lands  in  L.^  So,  where  a  sailor  oh 
i  board  ship  bequeathed  to  his  mother  his  gold  ring,  buttons  and  chest  of 
clothes,  and  to  his  friend  A  (a  shipmate)  his  red  box,  clasp  knife  and  all  thin^ 
not  bequeathed,  a  share  in  a  house  did  not  pass.^ 

Questions  frequently  arise  as  to  whether  words,  which  in  themselves  are 
wide  enough  to  pass  the  residue,  are  to  be  cut  down  when  coupled  wi&  an 
enumeration  of  particular  things  so  as  to  include  only  things  ejnsdem  generit. 
Where  such  words  are  so  used  there  might  be  strong  reason  for  ezteuding 
their  operation  so  as  to  peas  the  residue,^  but  if  the  testator  himself  goes  on  to 
deal  with  particulai'  parts  of  his  estatOj  it  is  clear  that  the  first  gift  was  not 
intended  to  be  residuary,  but  is  confined  to  things  ejusdem  generis  witii  the 
things  enumerated.  Thus  where  the  testator  bequeathed  to  A  ^^  his  household 
furniture  and  plate,  linen,  books,  China,  pictures,  and  all  other  goods  of  whttev^ 
hind^  and,  then,  after  appointing  that  certain  specified  moneys  shoTild  be  dirided 
in  a  particular  manner,  gave  the  remainder  of  such  moneys  to  A,  it  was  held  that 
A  was  entitled  to  the  general  residue.*  So,  in  Rawlings  v.  Jennings,^  the  words 
**  all  my  household  furniture  and  effects "  were  restrained  to  articles  e^wdem 
generis,  though  the  consequence  was  that  the  residue  was  undis{>osed  of.  If 
there  is  an  express  residuary  gift,  words  which  otherwise  would  cany  the 
residue  must  be  restrained.* 

The  words  "  et  cetera'*  following  an  enumeration  of  specific  articles  have 
been  held  to  pass  the  residue,'^  though  in  some  cases  the  same  words  hare  been 
confined  to  things  ejusdem  generis.^  The  words  "  effects,"  "  goods,"  **  chattels/' 
which  in  general  comprise  the  whole  personal  estate  of  the  testator,^  have  also 
in  some  cases  when  standing  immediately  associated  with  less  comprehensiTe 
words,  been  restrained  to  articles  ejvsdem  generis  P 

•  Indian  SucoeBsion  Act,  s.  70,  illustration,  (a). 

»  /bid,  illustration,  (6),  Cook  v.  OaUey,  1  P.  Wma.,  302.  • 

•  Wrench  v.  Jutting ^  3  Beav.,  p.  528. 

•  Wrench  v.  JvMvn^t  3  Beav.,  p.  521 ;  Indian  Saocession  Aot,  s.  70,  illiutration,  (i-^ 

•  13  Ves.,  89. 

•  Woolcomh  ▼.  Wooleofrib,  3  P.  WmB.,  112. 

'•  Chapman  v.  Chapman^  L.  R.,  4  Oh.  Div.,  800. 

•  Newma/n  t.  Nemnany  26  Beav.,  220 1  Bamaby  ▼.  Tassell,  L.  B.,  11  £q.,  863. 

•  Byall  V.  RolUy  1  Atk  ,  180  j  Kendall  v.  Kendall^  4  Buss.,  Ch.  Ca.,  360 ;  CampUi  tt- 

Jtt,  15  Vea.,  507. 

■•  Hogan   v.  Jackson,   Cowp.,  299  ;  Campbell    v.   Prescotty    16  Ves.,  507 }  1  Jann.  »1 ; 

'ooTc  T.  Oakley,  1  P.  WmB.,  302. 
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Nomeroiid  examples,  however,  are  to  be  found  of  cases  in  which  a  wider  sig- 
Bifioation  is  given  to  words  than  that  which  they  usually  bear.  In  some  cases 
wordB  primd  fade  descriptive  of  personal  estate  may,  from  the  context,  be  held 
to  comprise  immoveable  property, — e,  g.,  *  all  the  rest  ;'^  *  effects,**  *  worldly 
goods.'^  So,  a  devise  of  rents  and  profits  has  been  held,  in  England,  to  pass  the 
whole  interest  in  land  if  there  are  words  of  inheritance.*  So,  primd  facie,  a 
devise  of  the  use  of  land  gives  the  testator's  interest  in  the  land.^ 

It  may  be  of  importance,  in  applying  the  second  part  of  section  70  of  the 
Indian  Succession  Act  to  notice  the  sense  which  the  following  words  and 
plirases  have  been  usually  held  to  bear : — "  Household  furniture"  will  pass  all 
personal  chattels  that  may  contribute  to  the  convenience  of  the  householder  or 
tlie  ornament  of  the  h«>use,^  as  pictures  hung  up,  and  plate,  and  house 
linen,''  but  not  books,^  nor  wares  or  other  consumable  articles,^  nor  goods 
in  the  way  of  trade,***  nor  farming  stock, ^^  nor  tenant's  fixtures.**  *  Groods' 
will  pass  all  the  personal  estate  of  the  testator,*^  and  'chattels'  or  *  effects' 
will  also  have  the  same  effect  standing  alone.**  So,  under  'household  goods' 
everything  of  a  permanent  nature, — i.  e.,  articles  of  household  use  which  are 
not  consumed  in  their  enjoyment,  will  pass.*^  '  Utensils '  will  not  pass  plate  or 
jewels.^* 

*  Monies  *  does  not  of  itself  include  stock.*7  But  the  word  '  money  '  may 
be  80  used  as  ^ot  only  to  include  stock  but  other  personal  property.*^  So  '  shares 
in  a  railway  company '  will  pass  stock  in  a  railway  company,  unless  there  is  an 

>  Attree  y.  Attree,  L.  R.,  11  £q.,  280 ;  8mt/th  v,  Smyth,  L.  R.,  8  Cli.  D.,  561. 

*  Doe  T.  WhUey  1  Ea.,  33. 

*  Wright  y.  Shtlton,  18  Jar.,  445. 

*  Johnson  y.  Arnold^  1  Ves.  Sen.,  169. 

^  Cook  y.  Oerrard,  1  Sana  ,  183 ;  see  Rahleth  v.  Squire,  4  DeG.  and  J.,  406. 
'  Tempest  y.  Tempest,  2  K.  and  J.,  635. 

*  NichoOs  y.  Osbom,  2  P.  Wms.,  419. 
f  Bridgman  v.  Dave,  3  Atk.,  202. 

*  JPtart^  y.-  Towmay,  3  Ves.,  311. 

*•  Pratt  y.  Jackson,  2  P.  Wma.,  302. 
"  Stone  y.  Parktr,  29  L.  J.  Ch.,  876. 

*■  Finney  y.  Oriee,  L.  B.,  10  Ch.  D.,  13 ;  see  1  Jarm.,  p.  767 ;  Slanning  y.  Style,  3  P.  Wms. 
386. 

^  RyaU  y.  Rolle,  1  Atk.,  180. 

Kendall  y.  KendaU,  4  Rnss.  Chan.  Ca.,  860 ;  Campbell  y.  Prescott,  15  Yes.,  507. 
Kendall  y.'  KendaU,  4  Bass.  Chan.  Ca.,  369. 
>afii«  Latimer'B  case,  1  Dyer.,  59,  pi.  16. 

Jwmaney  y.  Bvtcher,  1   Tom.  and  Ross.,  271,  per  Lord  Eldon  ;  see  Petty  y.  WiUson, 
L.  ]        Chan.  App.,  674. 

rxehard  y.   Priehard,   L.  R.,   11  £q.,   282 ;  Cadogan  y.  Palagi,  L.  B.,  25  Ch.  D.,  154 ; 
Wm  Cembes,  5  DeG.  8m.,  676 ;  see  In  re  Sutton,  L.  R.,  28  Ch.  D.,  464. 

T 
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ndication  to  the  contrary.^  And  '  securities  for  money '  will  pass  stock  in  the 
funds  ;*  but,  while  it  is  doubtful  whether  it  will  pass  bank-stock,^  it  will  inclnds 
money  placed  at  a  banker's  on  deposit  notes>  In  the  case  of  In  re  StUonJ^  the 
testatrix  at  the  date  of  the  will  in  August  1881  had  over  £600  at  her  bankers, 
but  in  February  1883,  she  invested  £600  in  the  purchase  of  £586  consols.  At 
the  date  of  her  death  in  May  1884  she  had  the  £586  consols  and  £555  at  her 
bankers  and  £8  cash  in  her  house.  By  her  will  she  desired  '*  that  the  whole  of 
the  money  over  which  I  have  a  disposing  power  be  given  to  charitable  and 
deserving  objects,  the  amount  being  £600  Stg."  The  Court  held  that  the  word 
money  ought  not  to  be  extended  beyond  its  strict  meaning. 

Under  a  bequest  of  "  whatever  debts  may  be  due  to  me  at  the  time  of 
my  death,"  it  was  held,  that  a  bill  of  exchange,  drawn  in  the  testator's  favour, 
and  delivered  by  him  to  his  banker,  and  a  cash  balance  in  his  banker's  hands, 
passed  to  the  legatee.^ 

Where  a  clause  is  susceptible  of  two  meanings,  according  to  one  of  which 
it  has  some  effect,  and  according  to  the  other  it  can  have  none,  the  former  is 
to  be  preferred.'''  Lord  Talbot,  in  Atkinson  v.  Hutchinsonf^  said  that  where 
words  are  capable  of  a  twofold  construction,  even  in  the  case  of  a  deed  and  much 
more  of  a  will,  it  is  just  and  reasonable  that  such  construction  should  be  re- 
ceived as  tends  to  make  it  good.  The  same  principle,  apparently,  has  been 
applied  to  cases  where,  upon  one  construction,  a  clause  in  a  will  seems  to 
offend  against  the  law  of  perpetuities,  but  where  the  clause  is  fairly  capable 
of  another  construction,  which  avoids  that  objection.^  In  one  case  the  Court 
adhered  to  the  literal  language  of  the  testator,  though  it  was  highly  probable 
that  he  had  written  a  word  by  mistake  for  one  which  would  have  rendered 
the  devise  void.^^ 

Mr.  Jarman,^^  in  dealing  with  this  subject,  says  that  no  rule  of  con- 
struction is  better  established  or  obtains  a  more  unhesitating  assent,  than 
that  where  words  are  susceptible   of  several   interpretations,   we  are  to  adopt 

*  Morrice  t.  Aylmer,  L.  R.,  7  H.  L.,  717. 

*  Beacoby  ▼.  Pack,  1  Sim.  and  Sta.,  500. 

*  See  Ogle  t.  Kmpe,  L.  B.,  8  Eq.,  484. 

*  Hopkins  v,  Abbott,  L.  B.,  19  Eq.,  222  ;  See   Intestate   and  TeatamentAry  SnoeeasicHi  in 
India,  pp.  81—82. 

*  L.  B.,  28  Ch.  Div.,  464. 

«  Carr  t.  Oarr,  1  Mer.,  541,  note ;  see  Williams  on  Executors,  1184,  1206. 

^  Indian  Saocession  Aot,  s.  71 ;  which  applies  to  Hindas,  etc.,  nnder  the  Hindu   ¥         ktL 

*  3  P.  Wms.,  269 ;  see  Turner  v.  Frampton,  2  Coll.,  331. 

*  Martelli  v.  Holloway,  L.  B.,  5  H.  of  L.,  682. 
^'  Chapman  v.  Oliver,  8  Burr.,  1626. 

»  2  Jwr.,  141. 
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tbat  which  will  give  effect  to  every  expression  in  the  context  in  preference 
to  one  that  wonld  rednce  some  of  those  expressions  to  silence.  Thns,  where 
the  testator  gives  to  the  next  of  his  kin  of  his  name,^  or  to  the-  next  of 
his  name  and  blood,'  it  is  clear,  that  the  testator  does  not  use  the  word 
*  name '  as  descriptive  of  his  relations  or  family  only,  but  means  additionally 
to  reqnire,  that  the  devisee  or  legatee  shall  bear  his  name.^  Section  72  of 
the  Indian  Snccession  Act,  which  enacts  that  no  part  of  a  will  is  to  be  rejected 
as  destitute  of  meaning,  if  it  is  possible  to  put  a  reasonable  constmction  upon 
it,  seems  to  recognise  the  mle  referred  to  by  Mr.  Jarman.* 

In  constraing  a  will  no  word  that  has  a  clear  and  definite  operation  in  the 
disposal  of  the  testator's  property  can  be  stmck  out.^  Thus,  if  there  be  a  devise  in 
fee  to  A.  B.  and  in  a  subsequent  part  of  the  will  a  devise  to  C.  D.  for  life,  both  parts 
of  the  will  must  stand,  and  in  the  construction  of  law  the  devise  to  C.  D.  shall  be 
first.*  Where,  however,  two  clauses  or  gifts  in  a  will  are  irreconcilable,  so  that 
they  cannot  stand  together,  the  last  must  prevail.*^  But  it  is  not  to  be  understood 
from  this  rule  that,  because  a  testator  uses  in  one  part  of  his  will  words  having 
a  clear  meaning  in  law,  and  in  another  part  words  inconsistent  with  the  former, 
the  first  words  are  to  be  cancelled.^  It  is  also  a  rule  of  law  that  a  particular 
intent,  ahhough  first  expressed  in  a  will,  must  give  way  to  a  general  intent, 
the  rule  being,  that  technical  words  and  words  of  a  settled  legal  signification 
shall  have  their  legal  effect,  unless  from  subsequent  inconsistent  words  it  is 
very  clear  that  the  testator  meant  otherwise.^  Yet  it  was  said,  that  the  words 
*'  heirs  of  the  body  '*  will  yield  to  a  clear  particiQar  intent  that  the  estate  should 
be  only  for  life,  and  that  may  be  from  the  effect  of  words  superadded  or  any 
expression  showing  the  particular  intent  of  the  testator ;  but  that  must  be 
clearly  intelligible  and  unequivocal.^® 

But  while  some  effect  should  if  possible  be  given  to  evei-y  word  in  a  will,^^  yet 
particular  words,  may  in  some  instances,  be  rejected,  when  they  are  inconsistent 
with  the  clearly  expressed  provisions  of  the  will.  Thus,  where  an  absolute  term 
of  99  years  was  limited  to  /.  C,  with  remainder,  after  the  death  of  J,  (7.,  to  the 
first  and  other  sons  in  tail-male,  the  words  giving  an  ahsolate  term  to  J,  0,  were 

'  Jobson's  case,  2  Gro.  Eliz.,  567. 

*  Leigh  v.  Leigh,  15  Yes.,  92. 

■  fiee  Doe  V.  Qallini,  4  A.  and  E.,  821. 

se  Chambers  v.  Brailsford,  19  Yes.,  654. 

(aU  V.  Warren,  9  H.  of  L.,  420,  per  Lobd  Campbrll. 

Inon,  Cro.  Eliz.,  9  ;  see  Doe  v.  Davies,  4  M.  and  W.,  599  ;  Williams  on  Execators,  1088. 

ndiam  SncoesBion  Act,  s.  75 ;  ConstarUine  ▼.  Oonstantine,  7  Yes.,  100  j  Ulrich  v,  Liteh» 
Md^      Atk.,  372 ;  see  Kerr  v.  Clinton,  L.  R.,  8  Eq.,  468. 

'er  Lobd  Bbdbsdalx,  in  Jeeson  v.  Wright,  2  Bligh.,  56. 

^eeson  v.  Wright,  iHd,  49,  56,  57. 

THd,63. 
teoek  r,  Btockford,  3  DeG.  M.  and  G.*  73. 
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rejected.^     So  the  words,  '/or  their  Uvea  *  were  rejected  in  a  devise  "  to  A  and  liii  < 
heirs  for  their  lives.''^    So  also  the  word  *  aforesaid '  has  been  rejected   when 
the  objects  to  which  it  was  applied  had  not  been  mentioned  before.^ 

It  follows  from  the  rule  that  the  construction  of  a  will  is  to  be  collected  from 
the  entire  instrument  and  not  merely  from  disjointed  parts  of  it,^  that  if  the  same 
words  occur  in  different  parts  of  the  same  will,  they  must  be  taken  to  have  hee»r 
used  everywhere  in  the  same  sense,  unless  there  appears  an  intention  to  the 
contrary.^  And,  to  prevent  the  operation  of  the  rule,  it  has  been  held,  the 
intention  to  the  contrary  must  be  strongly  indicated.^  The  rule,  however,  does 
not  preclude  the  Court  from  putting  a  different  construction  on  the  same 
words  when  applied  to  different  subject-mattersJ  And,  of  course,  if  winds 
acquire  a  special  meaning  by  reason  of  their  context,  that  meaning  cannot; 
safely  be  given  them  when  used  in  a  different  context.^ 

In  Sibley  v.  Perry,'^  the  testator  made  certain  bequests  to  several  persons, 
if  living  at  his  decease,  and  if  not,  he  directed  that  their  lawful  issue  should 
take  the  shares  which  their  respective  parents,  if  living,  would  have  taken ; 
and  he  also  made  other  bequests  to  the  lawful  issue,  living  at  certain  periods, 
of  other  persona.  Lord  Eldon  held  that  it  was  clear  as  to  the  former  class  that 
children  were  intended,  and  that  this  was  a  ground  for  giving  the  word  issite 
the  same  construction  in  the  other  bequests.  But,  where  the  testator  uses  an 
additional  word  or  phrase,  in  making  a  bequest  to  one  set  of  legatees  which 
he  has  not  used  with  reference  to  an  otherwiBe  similar  set  of  legatees  it  is  to 
be  presumed  that  by  the  use  of  such  word  or  phrase  an  additional  meaning 
was  intended.i^ 

It  is  a  rule  under  the  Indian  Succession  Act  that  the  intention  of  the  testator 
is  not  to  be  set  aside  because  it  cannot  take  effect  to  the  full  extent,  but  effect 
is  to  be  given  to  it  aa  far  as  possible.^^  This  is  the  rule  which  wa-s  laid  down  by 
BuLLER,  J.,  quoting  Lord  Talbot,  in  Sopkins  v.  Hopkins}^    Accordingly,  under 

'  Coryton  v.  Helyar,  2  Cox.,  340. 

*  Doe  Y  Stenldkei  12  East,  515. 

*  GampbeU  ▼.  B<nuhell^  27  Beav.,  825.    Intestate  and  TeetameBtary  Boooeasioii  in  ladh* 
p.  88. 

^  Indian  SncoesBion  Act,  s.  69 ;  Ford  v.  Fordy  6  Hare,  492. 

*  Indian  Sucoession  Act,  s.  78,  whioh  applies  to  Hindus,  etc.,  under  the  Hindu  Willfl  Act, 
See  Rhodes  v.  Rhodes,  27  Boav.,  418. 

*  Harvey  v.  Harveyf  32  Beav.,  445. 

*  See  Forth  v.  Cha/pman,  1  P.  Wms.,  667 ;  2  Williams  on  Executors,  1066. 

*  See  Ballin  v.  Ballm,  9  C.  L.  B.,  28,  (S.  C),  I.  L.  B.,  7  Cal.,  218,  p«r  Wilson,  J 

*  7  Ves.,  522. 
'*  Cam^ell  ▼.   Campbelly  4  Bro.  C.  C,  15 ;  see  Clavering  v.  Bllisonf  3  Drew.,         !i  7 

t.  L.,  707. 

"  Indian  Succession  Act,  s.  74,  whioh  applies  to  Hindus,  etc.,  under  the  Hindus  ^        ^- 
^'  Thellusson  v,  Woodford,  4  Yes.,  825. 
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tliat  role,  if  a  testator  in  his  deathbed  bequeaths  all  his  property  to  Q.  D.  for 
hie  and  after  his  decease  to  a  certain  hospital,  the  gift  to  the  hospital  being 
Toid,^  the  intention  of  the  testator  cannot  take  efEect  to  its  fnll  extent,  bnt  it 
takes  effect  so  far  as  regards  the  gift  to  C.  D.*  In  England,  it  seems  now  to  be 
an  established  mle,  that  where  a  fund  is  bequeathed  upon  trust,  to  apply  portion 
far  r,  purpose  which  is  void  and  the  surplus  to  a  charitable  purpose,  the  latter 
oequest  will  not  fail  on  account  of  the  invalidity  of  the  other  object,^  even 
although  the  amount  applicable  to  the  invalid  object  be  not  ascertained.^ 

In  SotUhey  v.  Somermlle,^  where  the  testater  showed  an  anxious  intention 
that  two  paarts  of  his  property  should  go  together,  it  was  found  that  as  to  one  of 
the  two  parts  the  testator  had  no  power  of  disposition,  and  it  was  held,  that  the 
devisee  should  take  the  other  part,  notwithstanding  that  the  testator  meant  him 
to  take  it  only  in  conjunction  with  the  other. 

Reference  has  already  been  made  to  s.  75  of  the  Indian  Succession  Act,  which 
provides  where  the  two  clauses  or  gifts  in  a  will  are  irreconcilable,  so  that  they 
cannot  possibly  stand  together,  the  last  shall  prevail.*  So  that  if  the  testator, 
by  the  first  clause  of  his  will,  leaves  his  estate  of  Kamnagore  *  to  A  ' ;  and  by  the 
last  clause  of  his  will,  leaves  it  '  to  B  and  not  to  A,"  B  will  have  it.*^  Or,  if 
a  man,  at  the  commencement  of  has  will,  gives  his  house  to  A,  and  at  the 
close  of  it  directs  that  his  house  shall  be  sold  and  the  proceeds  invested  for  the 
benefit  of  B,  the  latter  disposition  will  prevail.^ 

It  would  seem,  however,  that,  where  there  is  an  express  gift  in  a  will, 
and  there  is  subsequent  bequest,  by  implication  merely,  inconsistent  with  the 
first,  the  prior  gift  takes  effect.^  Thus,  in  Kerr  v.  CUtUony^^  where  a  testator 
having  real  estate  subject  to  mortgages,  for  which  he  was  not  personally  liable, 
gave  his  personal  estate  for  payment  of  his  debts  and  the  surplus  to  his  wife 
absolutely,  and  in  a  subsequent  devise  of  his  real  estate  directed  that  his  trustees 
should  raise  by  sale  thereof  so  much  as  his  personal  estate  should  prove  in- 

'  See  Indian  Succession  Act,  s.  105. 

'  Indian  Succession  Acfc,  s.  74,  iUustration. 

•  Fisk  V.  Attorney-General,  L.  R.,  4  Eq.,  521  ;  Hunter  v.  Bullock,  L.  R.,  14  Eq.,  45  ;  Dawnon 
v.  Small,  L.  B.,  18  Eq.,  114  j  In  re  WUHams,  L.  B.,  5  Ch.  D.,  736 ;  In  re  BirkeU,  L.  R.,  9  Ch. 
Div.,  676. 

♦  Jhid, 

»  Ves.,  486. 

jidian  Succession  Act,  a.  75,  which  applies  to  Hindus,  etc.,  under  the  Hindu  Wills  Act, 
Vlr  ^»  T.  Litchfield,  2  Atk.,  372  ;  see  Kerr  v.  Clinton,  L.  R.,  8  Eq.,  462 ;  Conetantine  ▼.  Con- 
gtat   -'-«,  6  Ves.,  100. 

idian  Snocession  Act,  s  75,  illutstration  (a). 

Md,- illustration,  (b). 
Mierr  V.  Clinton,  L.  R.,  8  Eq.,  462. 

L.  B.,  8  £q.,  462. 
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sufficient  for  payment  of  the  existing  mortgages  and  charges  upon  the  estate, 
and  subject  thereto  he  devised  the  estate  to  his  sons,  Bomillt,  M.  R.  held  that 
this  was  not  a  revocation  of  the  prior  gift,  and  that  the  mortgage  debts  were 
not  payable  out  of  the  personal  estate.^ 

As  we  have  already  seen,*  all  the  parts  of  a  will  are  to  be  read  with 
reference  to  each  other  so  as  to  give  efEect  to  every  part  of  the  will,*  and  apparent 
inconsistencies  may,  in  this  way,  be  reconciled.  Thus,  if  an  estate  in  one  part 
of  the  will  is  given  absolutely  to  A,  and  in  another  part  to  B,  A  and  B  will 
take  jointly,*  but  this  only  where  the  gift  is  of  some  specific  indivisible  chattel.^ 

An  absolute  estate  will,  in  some  cases,  be  reduced  to  an  estate  for  life  to 
give  effect  to  subsequent  gifts.* 

There  is  a  distinction  as  pointed  out  by  James,  L.  J.,  between  a  case  of 
two  inconsistent  gifts,  a  gift  of  something  in  one  clause  and  a  different  gift 
of  the  same  thing  in  another  clause,  and  a  case  where  there  is  a  gift  and  a 
direction  how  the  gift  is  to  be  paid,  which  direction  is  inconsistent  with  the 
language  of  the  gift  itself.  In  the  former  case  the  rule  that  the  last  is  to 
prevail  applies.  In  the  latter  case  the  words  of  the  gift  must  be  taken  as 
shewing  what  the  gift  is  and  the  direction  as  to  the  payment  must  be  struck 
out  as  being  repugnant  to  and  inconsistent  with  the  gift.7 

A  will  or  bequest  not  expressive  of  any  intention  is  void  for  uncertainty.^ 
Uncertainty  either  in  the  subject  or  object  of  a  bequest  is  fatal  to  the  bequest' 
Thus,  where  the  particular  amount  or  part  is  left  uncertain,  as  where  a  handsome 
gratuity  is  given  to  the  executors,  or  the  gift  is  to  be  according  to  the  wishes 
of  the  executors^^^  the  gift  is  void.^^  In  a  case,  however,  in  India^*  it  was  held  by 
Prinsep  and  Beverley,  JJ.,  that  a  direction  to  erect  a  Shiva*s  temple  at  a 
reasonable  cost  was  not  void  for  uncertainty.     So,   in  England,  effect  has  beeii 

*  See  Bywater  v.  Clarke,  L.  R.,  18  Ch.  D.,  17. 

*  Swpra  p.  165. 

*  See  8.  69  of  the  Indian  Saccession  Act,  sv^a  p. 

^  Bidfmt  v.  Pain,  8  Atk.,  486,  498  ;  Davia  v.  Bennety  30  Beav.,  226. 

*  UlriUh  v.  Litchfield,  2  Atk.,  375. 

*  SheraU  v.  Bentley,  2  M.  and  K.,  149  ;  see  Qravenor  v.  Watkins,  L.  B.,  6  C.  P.,  500. 
»  Byvmter  v.  Clarke,  L.  R.,  18  Ch.  D.,  17. 

'  Indian  Saccession  Act,  s.  76.  This  section  applies  to  Hindos,  etc.,  nnder  the  Hindu 
Wills  Act.  The  illnstration  to  the  section  is  as  follows  :  If  a  testator  sajs — "  I  beqi  ith 
goods  to  A  ;*'  or  "I  beqneath  to  A  ;**  "I  leave  to  A  all  the  goods  mentioned  in  a  sche^  b," 
and  no  schedule  is  fonnd  ;  or  ''I  bequeath  '  money,'  '  wheat '  '  oil,'  or  the  like,"  th- 
out  saying  how  much,  this  is  void. 

*  1  Jarm.,  367. 

'*  Kwmar  8ami  v.  Suhharyya,  I.  L.  R.,  9  Mad.,  325. 

"  Juhher  v.  Jubber,  9  Sim.,  503. 

**  Qoko6lnath  Ouha  v.  Issur  Lochan  Stng^  X*  L.  B.,  4  Cal.,  222. 
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given  to  a  legacy  of  a  reasonable  sum  for  trouble.^  A  bequest  in  the  alternative 
of  £50  or  £100  is  a  good  bequest  of  £  LOO.'  But  a  bequest  of  '  some  of  my 
best  linen '  was  held  to  be  void  for  uncertainty.^  Where  the  amount  is  capable 
of  being  ascertained,  as  when  there  is  a  power  of  appointment  or  of  applying 
property  in  a  particular  way,  and  there  is  a  gift  of  so  much  as  is  not  so  appointed 
or  applied,  the  gift  is  good.*  A  bequest  of  '  £3,000  or  thereabouts  *  to  be  raised 
by  accumulating  '  annual  income '  has  been  held  good,  the  words  *  or  there- 
abouts '  being  considered  to  meet  the  difficulty  which  would  arise  in  accumulat- 
ing up  to  the  exact  amount.^ 

A  bequest  is  not  void  where  the  amount  is  differently  stated  in  different 
parts  of  the  will,  if  it  appear  that  one  statement  was  evidently  a  mistake.^ 

One  must  be  careful  not  to  confound  cases  where  a  legatee  is  allowed  to  elect 
between  a  number  of  objects  of  the  same  kind,  or  each  answering  the  description, 
and  cases  where  there  is  such  uncertainty  in  the  object  that  it  is  impossible 
to  define  what,  or  how  much  is  intended  to  be  given.  The  case  of  Dtuikmantan 
v.  Duchmanton^  is  an  example  of  the  former  class.  There,  a  testator  being 
seised  of  two  closes  in  Kidgway  Field  devised  to  his  son  John  one  close  in 
Ridgway  Field  and  to  his  son  George  one  close  in  Ridgway  Field,  and  the  Court 
held  that  the  devise  to  John  was  not  void  for  uncertainty,  but  that  he  had 
an  election.^  Pollock,  C.  J.,  observed,  "It  was  admitted  that  if  he  had 
devised  one  to  John  and  said  nothing  as  to  the  other,  the  devise  would  have 
been  good.  So,  if  he  had  devised  one  to  G-eorge,  it  would  in  like  manner  have 
been  a  good  devise.  But  he  devised  one  to  each  and  it  is  said  that  the  devise 
must  therefore  mean  nothing.  I  cannot  understand  that."  So  in  Tapley  v. 
Eckgleton^  where  a  testator,  who  was  possessed  of  three  leasehold  houses  in  K 
Street,  bequeathed,  "  two  houses  in  K  Street "  in  trust  for  P  for  life  and  then  to 
form  part  of  his  residuary  estate,  and  the  will  contained  no  other  reference  to 
the  testator's  houses  in  K  Street,  it  was  held  that  two  of  the  houses  passed 
under  the  gift  and  that  P  was  entitled  to  elect  which  of  them  he  would  take.^^ 

^  Jackson  v,  Hamilton^   S  J.  and  Lat.,  702  ;  Edwards  v.  JoneH,  25  Beay.,  474 ;  see  Oddie  v. 
Brtnen,  4  DeG.  and  J.,  179. 

*  Seale  y.  Ssale,  1  P.  W.,  290. 
■  Peck  ▼.  HdUeff,  2  P.  Wm.,  387. 

Oude  V.  WorthingUm,  3  DeG.  and  S.,  389. 
Oddie  Y.  Brown,  4  DeG.  and  J.,  179. 
Vhillipe  ▼.  Chamberlain,  4  Yes.,  51. 
»  H.  and  N.,  219. 

Duckmanton  ▼.  Duckmanton,  5  H.  and  K.,  219. 
i.  B.,  12,  Ch.  D.,  683. 

See  Jacques  v.   Chambers,  2  Coll.,  485 ;  Millard  v.  Bailey,  L.  R.,  1  Eq.,  378  ;  Soiaon  r, 
&a       (m,  1  M.  and  K.,  671* 
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The  general  rale  to  be  deduced  from  tHe  cases  appears  to  be  that  if  a  testator 
beqneaths  a  certain  number  of  articles  forming  pkrt  of  a  stock  of  articles  of 
the  same  description,  the  legatee  will  he  entitled  to  select  which  he  will  take. 

In  Boyce  v.  Boyce,^  the  testator  deyised  all  his  houses  in  S,  to  trustees  in 
trust  for  his  wife  for  life,  and  after  her  death  to  convey  one  of  them,  whichever 
she  might  think  proper,  to  his  daughter  M  and  her  heirs,  and  to  convej  all  the 
others  of  them  to  his  daughter  C,  in  fee.  M  died  in  the  lifetime  of  the  testator, 
and  consequently  without  having  chosen  any  one  of  the  houses.  It  was  held 
that  the  gift  to  G,  was  only  a  gift  of  the  houses  which  should  remain,  provided 
that  she  should  choose  one  of  them,  and  as  no  choice  had  been,  or  indeed  could 
have  been  made  the  gift,  in  favour  of  C  had  failed.  Somewhat  similar  reasoning 
was  applied  in  the  case  of  Jemingham  v.  Herbert.^ 

Under  a  gift  of  such  part  as  a  legatee  shall  choose  or  select  the  legatee  may 
make  his  own  selection.*  Where  the  gift  was  of  plate  to  trustees  upon  trust 
to  permit  the  widow  of  the  testator  '*  to  have  and  appropriate  absolutely  to 
herself  such  parts  thereof,  as  she  should  signify  in  writing  her  desire  to  posses  ** 
it  was  held  that  the  widow  was  entitled  to  the  whole.  The  ground  of  the 
decision  was  that  following  the  words  of  the  will  literally  the  widow,  if  put 
to  election,  might  have  taken  the  whole  of  the  plate  with  the  exception  of  one 
article  probably  of  no  value,  and  .the  maxim  "(fc  mimmia*'  would  apply >  In 
Kennedy  v.  Kennedy,^  on  the  other  hands,  it  was  considered  that  where  a  gift  was 
of  such  part  as  a  legatee  might  choose,  there  must  be  some  election  and  that 
the  legatee  could  not  take  the  whole.  There,  the  testator  gave  all  his  household 
furniture,  linen,  wearing  apparel,  books,  plate,  wares,  fixtures,  statues,  ohina, 
horses,  carriages  and  everything  in  his  house  to  trustees,  of  whom  his  wife  was 
one,  and  directed  all  his  household  property  "  as  aforesaid  "  should,  after  his 
decease,  be  sold  '*  with  the  exception  of  such  articles,  whatever  they  may  be,  tiiat 
my  wife  may  desire  to  retain  for  her  own  use,  which  I  hereby  empower  lier  to 
appropriate  to  her  own  use."  The  Court  considered  that  the  bequest  intimated 
a  confidence  that  the  widow  would  not  take  the  whole,  and  on  that  ground  held 
that  she  must  make  a  selection  merely. 

Where  the  bequest  is  of  the  residue  or  surplus  of  a  specified  fund  remain- 
ing after  providing  for  an  object  which  is  illegal  or  unattainable,  and  the  exact 
amount  to  be  laid  out  on  which  is  not  specified,  the  bequest  is  necessarily  void 
for  uncertainty,  unless  the  purpose  is  such  and  so  defined  that  the  Coui .  »n 
determine  what  would  have  been  the  proper  amount  to  be  expended  ^^     &e 

<  16  Sim.,  476. 
>  4  Bass.,  888. 

*  K$nnedy  v.  Ken/nedy,  10  Ha.,  488 ;  Arthur  ▼.  MackifMon,  L.  B.,  11  Cfa.  O^  885. 
«  AHkwr  T.  ifocftiniKm,  L.  B-,  11  Gb.  D.,  885. 

•  10  Ha.,  438. 
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o^eot  becai  !^;al  or  attainable,  or,  tmless  (aoooirding  to  some  reoent  cases)   tke 
gupliis  carries  witli  it  kU  that  it  is  not  otherwise  effectually  disposed  of.^     Thus, 
in  Ckapman  v.  Brovm^  where  there  was  a  trust  for  building  or  purchasing  a 
ebapel  where  it  might  appear  to  the  executors  to  be  most  wanted,  and  if  there 
WBB  any  surplus,  it  was  to  go  to  the  support  of  a  gospel  minister,  not  exceeding 
£20  a  year,  and  if  there  was  any  further  surplus,  that  was  to  be  applied  to  such 
charitable  purposes  as  the  executors  should  think  proper,  the  bequest  for  the 
chapel  and  minister  being  void,  Sib  William  Gbant,  M.  B.,  declared  the  bequest 
of  the  further  surplus  to  be  void  also,  since  the  amount  could  not  be  ascertained.^ 
If,  however,  the  amount  which  would  have  been  expended  upon  the  illegal 
object,  had  it  been  legal,  can  be  reasonably  ascertained,  the  Court  will  determine 
that  amount  and  so  prevent  the  gift  of  the  residue  from  being  void  for  uncer- 
tain.*   In  Fisk  V.   Attorney -Oeneralj^  where  the  testatrix  gave  £1,000  consols 
to  the  rector  and  church-wardens  of  a  parish  and    their   successors,    upon 
trust  to  apply  such  of  the  dividends  thereof  as  should   "  from  time  to  time 
be  necessary  or  required  in  keeping  in  repair  *'  her  family  grave,  and  to  pay  and 
divide    "  the    residue  of  the  dividends "   at  Christmas   every  year  for  ever' 
amongst  the  aged  poor  of  the  parish.  Wood,  V.  C,  held  that  the  rector  and 
diurc^- wardens  were  entitled  to  the  whole  fund.     *'  The  gift  "  he  said,   *'  is 
not  to  the  executors  to  do  certain  things  and  pav  the  residue  to  the  rector  and 
ehurch-wardens.     The  gift  is  out-and-out  to  the  rector  and  church-wardens 
and  then  there  is  a  gift  of  a  portion  for  a  purpose  which  fails.''    The  case  of  Fisk  v. 
Attorney- General  was  followed  in  Dawson  v.  Small^  by  Bacon,   Y.   C.   and  in 
Be  WiUianuP  by  Malins,  V.  C.     In  Be  Birkett,^  where  there  was  a  bequest  to  the 
tneombent  for  the  time  being  of   U  of  £500,  the  income  to  be  applied,  when 
neeessary,  in  keeping  in  repair  the  grave  and  the  railing  and  tombstone  of  A, 
and  the  remainder  of  such  income  to  be  applied  in  providing  wine  and  bread  for 
Uie  sick  poor  of  A,  with  a  gift  of  the  residue  to  the  executor  in  trust  for  B,  the 
same  qpestion  was  raised  before  Jessel,  M.  B.,  who  held  that,  the  £rst  purpose 
of  the  gift  being  invalid,  the  whole  of  the  income  was  applicable  to  the  charity. 
He  reviewed  the  previous  authorities  on  the  subject.     "  If  there  were  no  autho- 
rities "   he  said,   ''  I  should  hold,  where  there  is  a  gift  of  money  upon  trust  to 
apply  a  portion  of  the  income  for  a  definite  purpose  and  then  to  apply  the 

1  Jarm.,  p.  366. 

6  Yes.,  404. 

See  Attomey-Oeneral  v.  Hinxman,  2  J.  and  W.,  270. 

MUford  T.  Reynolds,  1  Phill.,  185. 

L.  B.,  4  Eq.,  54. 

li.  B.,  18  £q.,  14. 

L.  B.,  5  Ch.  D.,  735. 

li.  B.,  9  Ch.  D.,  576. 
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surplus  for  another  purpose,  that,  if  the  first  pnrpose  were  snffioiently  defined 
to  enable  you  to  ascertain  the  amount  of  income  that  would  be  required  for  it,  and 
that  purpose  failed  through  the  gift  being  invalid,  the  gift  of  the  surplus  would 
be  unaffected  beyond  the  amount  so  ascertained.'*  It  had  been  suggested  by 
Wood,  V.  C,  that  Chapman  v.  Brown,^  had  been  overruled  by  the  case  of 
The'Magistrates  of  Dundee  v.  Morris,^  but  Jessell,  M.  R.,  expressed  an  opinion 
that  it  was  not  so. 

Uncertainty  in  regard  to  the  objects  of  a  gift  arises,  as  pointed  out  by  Mr. 
Jarman,  either  from  the  testator  having  described  such  objects  by  a  term  of  vagae 
and  unascertained  signification,  or  from  his  having  specified  a  definite  class  or 
number  of  persons,  but  having  shown  that  all  are  not  to  take  as  the  object  or 
objects  of  his  bounty.*  Thus,  a  gift  to  one  of  a  class,  as  a  gift  to  one  of  the  sons 
of  J.  S.,  who  had  several  sons,  is  void,  although  only  one  may  be  alive  at  the 
^  death  of  the  testator,*  and  parol  evidence  is  not  admissible  to  show  which  of 
the  sons  was  intended.^  Similarly,  it  was  held  that  an  appointment  to  one  of  his 
sisters,  as  sole  executrix,  by  the  testator  who  had  three  sisters  at  the  date  of  hift 
will,  but  two  died  during  his  lifetime,  was  void  for  uncertainty.®  If  there  is 
gift  to  the  whole  of  a  class  with  the  exception  of  one  whose  name  is  omitted, 
it  is  considered  that  there  is  no  uncertainty  and  that  no  one  has  in  fact  been 
omitted,  and,  accordingly,  all  tl^  members  of  the  class  take  under  the  gift.' 
Where  there  was  a  bequest  in  trust  for  all  the  testator's  "  nephews  and  neio», 

the  sons  and  daughters  of  R,  including  :—  who 

the  illegitimate of  the  said  R,  equally,"    it  was  held  that 

it  was  a  good  bequest  to  the  legitimate  sons  and  daughters  of  R,  to  the 
exclusion  of  the  illegitimate  children  of  R.^-  The  view  taken  of  the  gift  was 
that  the  testator  had  never  made  made  up  his  mind  whether  he  would  insert  any 
names  in  the  blanks  or  not,  and  that  the  effect  was  much  the  same  as  if  he  had 
said  "  including  any  persons  whom  I  may  name  hereafter  by  codicil  "  and  then 
he  had  never  made  a  codicil.  Where,  however,  a  testator  made  a  gift  to  "  my 
nephews  and  neices  "  and  named  one  nephew  and  one  neice  only,  and  left  a  long 
blank  after  the  names,  the  gift  was  held  to  be  void  for  uncertainty,  on  the 
ground  that  the  testator  had  by  using  the  plural  number  shown  an  intention 

»  16  Vea.,  404. 

•  8  Maoq.,  134. 
■  1  Jarm.,  369-70. 
^  In  the  goods  of  Blackwell,  L.  B.,  2  P.  D.,  72. 

•  Strode  v.  MiMsel,  2  Vem.,  624. 

•  In  the  goods  of  Blackwell,  L.  E.,  2  P.  D.,  72  ;  In  the  goods  of  Baylis,  2  Sw.  ana  IS  j 
13  J.  I.,  (P.  M.  and  A.),  119  j  Doe  d.  Hayter  v,  Jomvills,  S  East,  72  ;  Oreig  v.  Met  '  fnr. 
N.  S.,  329. 

^  niingworth  v.  Cooke,  9  Hare,  37. 

•  QUI  ▼•  Bagshaw,  L.  B.,  2  Eq.,  746. 
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to  benefit  more  than  one  of  each  sex  of  a  certain  class  definitely,  but  had  omitted 
to  give  their  names,  as  he  had  evidently  contemplated  doing.^ 

A  gift  to  the  testator's  "  aforesaid  nephews  and  neices  "  where  no  nephews 
and  neices  had  been  previously  named  in  the  will  was  held  not  to  be  void  for 
nncertainty  but  to  include  all  his  nephews  and  neices.^  In  the  case  where  a 
blank  is  left  for  the  name  of  a  legatee  the  gift  is  void  for  uncertainty.*  It 
is  otherwise  where  a  blank  is  left  for  the  Christian  name  or  surname  only,  for  in 
such  case  parol  evidence  is  admitted  to  show  who  was  intended.^  A  legacy  to 
a  person  described  by  an  initial,  e.  ^.,  as  Mrs.  C.  admits  of  explanation,  as  by 
showing  that  the  testator  was  accustomed  to  speak  of  a  particular  person  by  the 
initial  of  her  name.^ 

Charitable  bequests  have  always  received  in  England  a  more  favourable  ^ 
construction  than  gifts  to  individuals,   and  such  bequests  will  not,  in  every     v  k  2 1 
case,  be  void  by  reason  of  the  uncertainty  of  the  object.     Thus,  where  there 
Me  two   charities  of  the  same  name,  the  legacy  will  be  divided  between  them.* 
This  is  an  application  of  what  is  called  the  rule  of  cy  pres  which  will  be 
dealt  with  hereafter. 

In  England,  since  the  Wills  Act,'''  everything  answering  the  particular 
description  in  the  will,  to  which  the  testator  may  happen  to  be  entitled  at  the 
time  of  his  death  will  pass  under  the  will.^  By  the  Wills  Act,  it  was  enacted 
that  "  every  will  shall  be  construed,  with  reference  to  the  real  and  personal  estate 
comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  intention  shall  appear  by  the 
will."  The  terms  of  s.  77  of  the  Indian  Succession  Act  are  similar  in  effect. 
It  enacts  that  "  the  description,  contained  in  a  will,  of  property  the  subject  of  gift, 
ihall,  unless  a  contrary  intention  appear  by  the  will,  be  deemed  to  refer  to  and 
comprise  the  property  answering  that  description  at  the  death  of  the  testator.^ 
These  sections  are  intended  to  give   effect  to  what  has  been  called  generic 

*  Greig  v.  Martin,  5  Jnr.  N.  S.,  329 ;  See  Jemingham  v.  HerbeH,  4  Baas.,  388,  390. 

*  Campbell  v.  Bouskelly  27  Beay.,  325. 

■  Baylis  ▼.  Attorney- General,  2  Atk.,  239}  Taylor  ▼.  Richardson,  2  Dr.,  16  j  Hunt  v. 
Stnt,  8  Bw.  C.  0.,  311. 

^  Price  ▼.  Page,  4  Yes.,  680  ;  In  the  goods  of  De  Rosas,  L.  B.,  2  P.  D.,  66.  Bee  Bupra,  pp. 
135,  IfiO. 

*  hboU  ▼.  Maseie,  3  Yes.,  148  $  Clayton  ▼.  Lord  Nugent,  13  M.  and  W.,  207. 

'  ller  V.  ChildSy  Amb.,  524  $  8im(m  y.  Barber,  6  Boss.,  112  j   see  Bradshaw  v.  Thompson, 

2  T.  <  .  J.,  295. 

«  Vic,  C.  26,  8.  24. 

*  utle  ▼.  Fom,  L.  B.,  11  Eq.,  &42;  Inre  Midland  Ry,  Co.,  34  Beav.,  625. 

'       '-tion  77  of  the  Indian  SucoeBsion  Act  applies  to  Hindiia,  eto.,  under  the  Hinda  Wills 
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disposition  so  as  to  make  the  will  include  all  property  of  the  kind  described 
belonging  to  the  testator  at  the  time  of  his  death.  Ohvionsly  it  is  not  necessaiy 
to  their  application  that  it  should  be  shown  that  the  testator  intended  that  afier- 
acqnired  property  shonld  pass*  If  he  had  no  intention  on  the  snbject  the  afteov 
acquired  property  is  made  to  pass  by  the  force  of  the  statutory  provisioKL  In 
order  that  after  acquired  property  shonld  not  pass  the  statutes  require  that 
the  will  shall  show  upon  the  face  of  it  a  contrary  intention,  that  is  an  intention 
that  after  acquired  property  shall  not  pass.^ 

A  general  devise  of  real  estate  in  England  will  operate  on  all  property  of 
that  description.'  The  quaHfLcation  ^'  unless  a  contrary  intention  appear  by  the 
will  "  does  not  render  it  necessary  that  the  contrary  intention  should  be  expres- 
sed in  so  many  words  or  in  some  way  quite  free  from  doubt.  It  is  sufiicient  that 
it  is  to  be  gathered  by  adopting,  in  reference  to  the  expressions  used  by  the 
testator,  the  ordinary  rules  of  construction  applicable  to  wills.  Thus,  in  Cole  v. 
Scott,^  where,  in  a  will  bearing  a  particular  date,  the  testator  gave  "  all  istte 
estates  of  which  I  am  now  possessed,"  and  used  the  word  '  now '  in  other 
parts  of  the  will,  apparently  alluding  to  the  period  at  which  he  was  making  the 
will,  it  was  held,  that  the  testator  had  indicated  a  contrary  intention,  so  as  to 
take  the  case  out  of  the  general  rule,  and  that  property  acquired  after  the  date 
of  the  will  was  not  affected  by  the  will.  A  similar  construction  was  put  on  the 
word  *  now  *  in  Hutchinson  v.  Barrow.*  But  in  Wagstaff  v.  Waqstafff  under  a 
gift  '  of  any  other  property  that  I  may  now  possess,'  personalty  acquired  after 
the  date  of  the  will  was  held  to  pass.  That  case  seems  hardly  consistent 
with  the  case  of  Cole  v.  Scott ;  but  in  Castle  v.  Fox,^  Malins,  V.  C.  expTOssed 
his  dissent  from  the  decision  in  Cole  v.  Scott,  In  Cole  v.  Scottj  however,  the 
words  were  treated  as  not  strictly  speaking  generic  but  merely  a  description 
of  certain  specific  property  of  which  the  testator  was  possessed  at  the  date  of 
the  will.7 

Such  an  expression  as  "  all  the  lands  of  which  I  am  seised  in  A  *'  does  not 
amount,  it  has  been  held,  to  an  expression  of  intention  to  refer  to  property  in 
the  possession  of  the  testator  at  the  date  of  his  will,^  but  must  be  read  as  written 
just  before  his  death. 

The  word  *  now '   has  been  held,  as  in  Wagstaff  v.  Wagstaff,  not  to  show  an 

»  See  In  re  Portal,  L.  R.,  27  Ch.  D.,  600  j  per  Kay,  J. 
^  O'Toole  T.  Browne,  3  EU.  and  B.,  672. 
■  1  Mac.  and  G.,  518. 

♦  6  H.  and  N.,  583. 
»  L.  R.,  8  Eq.,  229. 

•  L.  R.,  11  Eq.,  542  j  Malins,  V.  0. 

'  See  In  re  Portal,  L.  B.,  27  Ch.  D.,  600 ;  per  Kay,  J. 

»  Doe  T.  WaUcer,  12  M.  and  W.,  591 ;  Langdale  v.  Briggs,  26  L.  J.  Ch.,  100. 
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isieirikm  thftt  after  acquired  property  should  not  pass  in  the  following  cases : 
Di^ermon  v.  Dicketuon,^  Everett  v.  Everett,^  and  In  re  Midland  By»  Co.^  In  In 
re  Partal^^  the  testator  devised  to  his  son  Q  for  life  "  my  cottage  and  land 
at  S,"  on  a  certain  special  condition  that  the  trees  should  not  be  cut  down, 
or  remored,  and  that  the  boundary  fences  and  plantations,  etc.,  shonld  be 
preserved  "  in  their  present  state  "  and  after  the  death  of  G,  to  his  son  with 
remainderB  over,  and  as  to  all  other  his  freehold  estate  and  the  residue  of  his 
personal  estate,  he  gave  the  same  to  trastees  npon  certain  trosts.  After  the 
date  of  the  will  the  testator  contracted  to  purchase  from  his  son  G,  a  mansion 
and  abont  10  acres  of  land  at  S,  but  the  contract  was  not  completed.  It  was 
held  that  this  property  contracted  for  passed  to  the  son  G-,  under  the  will,  as  the 
testator  had  not  shown  with  sufficient  clearness  an  intention  that  after  acqiiired 
property  should  not  pass  under  the  devise  to  G.  There,  although  the  words 
^  my  cottage  and  my  land  "  were  not  apt  in  a  devise  of  a  mansion  and  land,  yet 
the  word  '^  land  "  was  held  to  be  large  enough  to  include  them,  the  words  *^  in 
their  present  state  "  being  taken  to  refer  to  the  period  of  death. 

A  "  gift  of  the  house  I  now  live  in  "  was  held  to  be  a  g^ft  of  specific  pro- 
perty and  to  refer  to  the  house  occupied  by  the  testatrix  at  the  date  of  the 
will  and  not  at  the  time  of  her  death.^ 

In  QoodUxd  v.  Burnett,^  Wood,  V.  C,  said  : — "  When  I  refer  to  a  particular 
thing,  such  as  a  ring,  or  a  horse,  and  bequeath  it  as  *  my  ring '  or  ^  my  horse,* 
it  seems  to  me  there  might  be  considerable  difficulty  in  saying  that  the  '  con- 
trary intention '  to  which  the  24th  section  of  the  Wills  Act  refers,  does  not 
appear  on  the  face  of  the  will ;  but  when  a  bequest  is  of  that  which  is  generic — 
of  that  which  may  be  increased  or  diminished,  then,  I  apprehend,  the  Wills 
Act  requires  something  more  on  the  face  of  the  will  for  the  purpose  of  indicat- 
ing such  '  contrary  intention '  than  the  mere  circumstance  that  the  subject  of 
the  bequest  is  designated  by  the  pronoun  ^  my.' "  In  that  case  it  was  held,  that 
a  bequest  of  '  my  new  3J  per  cent,  annuities '  comprised  all  the  new  3^  per 
cents,  which  the  testatrix  had  at  her  death.'' 

In  Be  Qibsan,^  the  testator,  who  was  possessed  of  £1,000  guaranteed  stock 
in  the  N.  B.  Railway,  bequeathed, '  my  one  thousand  N.  B.  Railway  Preference 

•  L.  B.,  12  Ch.  D.,  22. 
«  L.  B.,  7  Ch.  D.,  428. 
4  Bear.,  525. 
I.  B.,  27  Ch.  D.,  600. 
VTUliams  y.  Owen,  9  L.  J.  N.  S.,  200. 
.  K.  and  J.,  348. 

iee  Douglas  v.  Douglas,  1  Kay.  400,  where  the  desGription  'all  the  stock  which   I  hare 
pun    -sed '  was  held  to  haye  reference  to  the  date  of  the  will,  and  not  to  the  date  of  the  death 
of  t  "-n  testotor.     See  Emusa  v.  8mUh,  2  DeG.  and  &.,  722. 
B.|  8  JEq.,  669. 
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Shares/  and  after  his  will  sold  his  guaranteed  stock,  and  snbseqnentlj  aoqnind, 
by  varions  purchases,  other  shares  and  stock  in  the  N.  B.  Railway;  it  was  held, 
that  nothing  passed  by  the  beqnest.* 

In  In  re  Rvsaell^  the  testator,  who  was  at  the  date  of  the  will  entitled 
to  a  third  share  in  a^  partnership  business,  bequeathed  all  his  share  and  interesi 
in  the  partnership,  and,  the  testator  having  before  his  death  acquired  the  entire 
business  of  the  firm,  it  was  held  that  the  will  operated  upon  the  whole  of  the  testa- 
tor's interest  in  the  business  at  the  time  of  his  death.^ 

Section  77  of  the  Indian  Succession  Act,  like  the  corresponding  section  of 
the  English  Act,  it  is  to  be  observed,  does  not  apply  to  the  object  of  the  testator^s 
bounty,  but  only  to  the  subject.     Accordingly,  where  the  testator  bequeathed 
certain  funds  to  A,   a   widow,  for  life,   or  until  her  marriage,  and,  after  her 
death  or  marriage,  amongst  her  children,  and  A  married  again  between  the 
date  of  the  will  and  the  death  of  the  testator,   and  he  was  aware  of  the 
marriage, — ^it  was  held,  that  A  was  not  entitled  to  the  income  of  the  fond, 
but  that  the  gift  upon  the    marriage  came  at  once    into  operation.^     The 
principle,  however,   which    governs  the  construction  of  expressions  descrip- 
tive of  a  specific  subject^  of  disposition,   applies  also  to    the  objects  of  the 
gift.     Thus,  if  a  testator  give  an  estate  or  sum  of  money  to  his  son  John,  the 
gift  will  take  efEect  in  favour  of  his  son  of  this  name  (if  any)  at  the  date  of 
the  will,  and  of  him  only.     If,  therefore,  such  son  should  die  in  the  testator's  life- 
time,  and  the  testator  should  afterwards  have  another  son  of  the  same  name, 
who  should  survive  him,  such  after-bom  son  would  not  be  an  object  of  the  gift* 
So,  a  devise  or  bequest  to  the  wife  of  A,  who  has  a  wife  at  the  date  of  the 
will,  relates  to  that  person,  notwithstanding  any  change  of  circumstances  whidi 
may  render  the  description  inapplicable  at  a  subsequent  period,  and  by  parity 
of  reasoning,  is  under  all  circumstances,  confined  to  her ;  but  if  A  have  no  wife 
at  the  date  of  the  will,  the  gift  embraces  the  individual  sustaining  that  charac- 
ter at  the  death  of  the  testator.''' 

The  will  is  held  to  speak  from  the  death  of  the  testator  in  reference 
to  gifts  to  classes,  or  fluctuating  bodies  of  persons,  as,  to  children  or  descen- 
dants, which  applied  to  the  persons  answering  the  description  at  the  death 
of  the  testator  irrespectively  of  those  to  whom  the  description  was  appli- 

^  Intestate  and  Testamentary  Sacoession  in  India,  p.  87. 

*  L.  B.,  19  Oh.  D.,  482. 

*  See  Bachwell  r,  ChUd,  Amb.,  260. 

^  Bullock  T.  S&nnett,  7  DeG.  M.  and  G.,  283  j  see  the  remarks  of  Turneb,  h,  J., .  ^ 

0  V.  Sriggst  8  DeG.  M.  and  G.,  891. 

*  As  to  specific  legacies,  see  ss.  128—136  of  the  Indian  Saocession  Act. 

*  1  Jarm.,  p.  828. 

*  1  Jann.,  p.  824. 
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oMo  at  the  date  of  tlie  will,  but  who  subsequently  died  in  the  testator's 
lifetime.^ 

In  the  absence  of  a  controlling  context,  a  gift  to  an  unmarried  woman  for 
life,  with  remainder  to  her  husband  in  fee,  vests,  it  has  been  held,  an  inde- 
feasible estate  of  inheritance  in  the  person  who  first  answers  the  description  of 
her  husband.* 

Under  s.  78  of  the  Indian  Succession  Act,  which,  however,  does  not  apply  to 
Hindus,  **  unless  a  contrary  intention  shall  appear  by  the  will,  a  bequest  of  the 
estate  of  the  testator  shall  be  construed  to  include  any  property  which  he  may 
have  power  to  appoint  by  will  to  any  object  he  may  think  proper,  and  shall  operate 
as  an  execution  of  such  power ;  and  a  bequest  of  property  described  in  a  general 
nuumer  shall  be  construed  to  include  any  property  to  which  such  description  may 
extend,  which  he  may  have  power  to  appoint  by  will  to  any  object  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power."  It  follows  s.  27  of  the 
English  Wills  Act.  In  the  English  Act  the  words  are  "  power  to  appoint  in 
any  manner  he  may  think  proper  "  instead  of  "  power  to  appoint  by  will  to  any 
object  he  may  think  proper." 

The  section  is  confined  to  general  powers.  Thus,  a  power  to  appoint  by 
will  amongst  children  in  such  manner  as  the  appointor  shall  think  proper,  is  not 
within  the  section.*  Nor  is  a  power  to  appoint  by  will  among  relations  or 
friends.^  But  a  power  to  appoint  by  will  only,  which  is  expressly  within  the 
words  of  the  Indian  section,  was  held  to  be  within  the  words  of  the  English  Act,^ 
the  words  "  in  the  manner  he  may  think  proper  "  being  taken  to  refer  to  the 
extent  of  the  power  in  regard  to  the  objects  and  not  to  the  mode  in  which  it  is 
to  be  exercised.^  So  a  power  in  a  marriage  settlement  to  appoint  by  deed  or 
will  to  all  and  every  "  person  or  persons,  child  or  childi^en "  is  within  the 
section.'^ 

A  general  power  given  to  the  survivor  of  two  persons  may  be  exercised  by 
a  general  devise  in  a  will  executed  by  the  ultimate  survivor  during  their  joint 
lives.' 

The  true  construction,  it  was  said,  of  the  English  Statute,^  coupling  ss.  24 

^  1  Jarm.,  326.    See  a.  98  of  the  Indian  Saooession  Act.     Intestate  and  Testamentary 
Snooetsion  in  India,  p.  86. 

idford  v.  WUle,  L.  R.,  7  Chan.,  7. 

ores  ▼.  Awdry,  12  Beav.,  604. 

e  Caplin'8  vjUI,  2  Dr.  and  Sm.,  527. 

e  PowelVs  Trusts,  39  L.  J.  Ch.,  188. 

lawthom  y.  8heddeni  3  Sm.  and  Gif.,  303. 

Tfield  v.  Potlardy  5  W.  R.  (Eng.),  774.     Shelford's  Real  Property  Statntes,  p.  626. 

homa9  v.  Jones,  2  Joh.  and  H.,  475 ;  see  Cave  v.  Cave,  8  De  G.  M.  and  G.,  181. 

'*ict.,  c.  26. 
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and  27  of  tlie  Statute  (which  correspond  with  ss.  77  and  78  of  ^e  Indian  Sno- 
cession  Act)  is,  that  a  will  may  operate  as  an  execntion  of  all  powers  vested  in 
the  testator  immediately  before  his  death.  A  person  guijims  must  be  held  to 
intend  his  will  to  operate  on  powers  which  he  had,  not  at  the  date  of  execatiBg 
it,  but  which  he  acquired  before  his  death.^  Thus,  general  powers  have  been 
held  to  have  been  executed  by  wills  dated  prior  to  the  creation  of  the  powers** 
But,  although  a  general  residuary  bequest  would  operate  as  an  execution  of  a 
power  in  a  subsequent  settlement,  still  the  Court  has  power,  where  the  testator 
is  himself  the  settlor,  in  construing  both  instruments,  to  consider  the  snrroimd- 
ing  circumstances  which  might  show  that  the  will  was  not  intended  as  aa 
execution  of  the  power.^  A  general  residuary  bequest  will  operate  as  an 
appointment,*  but  not  where  funds  have  been  ineffectually  appointed.^  In 
Boyes  v.  Gooh^^  A,  by  a  separation  deed,  settled  his  property,  reserving  to 
himself  a  general  power  of  appointment  by  will  over  one-third  of  it,  and 
declaring  trusts  as  to  the  remaining  two-thirds  of  it  for  his  wife  and  children. 
By  his  will,  executed  several  months  previously  to  the  separation  deed,  A 
devised  and  bequeathed  all  his  property  to  trustees,  upon  trust,  for  his  wife 
and  children.  It  was  held  (reversing  the  decision  of  Mat.tns,  V.  C),  that  the 
will  was  a  good  execution  of  the  power,  and  that  the  settlement,  and  the  cir- 
cumstances, under  which  it  was  executed,  could  not  be  looked  at  to  show  a 
contrary  intention.'' 

A  bequest  of  general  pecuniary  legacies  is  a  bequest  of  property  described 
in  a  general  manner,  and  operates  as  an  execution  of  a  power.^  In  B'C  Daviaf 
Trust,'^  WiCKENS,  V.  C,  said : — "  Where  a  testator,  with  a  general  power  of 
appointment,  gives  legacies  and  appoints  an  executor,  he  must  be  taken  as 
exercising  his  general  power  to  the  extent  to  which  the  fund  subject  to  it 
is  required  to  make  the  legacies  effective  ;  and  even  where  a  testator,  having 
such  a  power,  makes  a  will  directing  the  payment  of  his  debts  without  more, 
and  appointing  an  executor,  the  appointed  fund  is  liable  for  the  payment  of 

'  Thomas  v.  Joii^t  2  Job.,  and  H.,  482,  Per  Page  Wood,  V.  C. 

»  Stillmcm  V.  Weedon,  16  Sim.,  26  j  Fatch  y.  Shore,  2  Dr.  and  Sm.,  589. 

•  L.  R.,  14  Eq.,  267. 

•  Spoo7te^8  Trusts,  2  Sim.,  N.  S.,  129 ;  Attorney -Oeneral  y,  Braekenbury,  1  H.  and  C,  782  j 
Bee  Push  v.  Cowan,  32  Beay.,  228. 

•  Wilkinson  v.  Schneider,  L.   E.,  9  Eq.,  423  ;  ChandZer  v.  Pocock,  L.  B.,  16  Of       ~i^. 
C.  A.),  648.    Intestate  and  Testamentary  Suooession  in  India,  pp.  88  and  89. 

•  L.  E.,  14  Chan.  Div.  (0.  A.),  52. 

»  In  that  case  In  re  Buding*8  Settlement,  L.  R.,  14  Eq.,  266,  was  questioned.     E         re 
nark's  Estate,  L.  R.,  14  Chan.  Div,  (C.  A.),  422  ;  In  re  Hernando,  L.  E.,  27  Ch.  D.,  284 

•  In  re  Wilkinson,  L.  R.,  4  Chan.,  587 ;  see  Hurlstone  v.  Ashton,  11  Jnr.,   N.  S.,  7        lee 
Iso  Re  Davies^s  Trusts,  L.  E.,  13  Eq.,  166. 

•  L.  B.,  13  Eq.,  166. 
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his  debts,  if  his  own  estaie  is  insufficient.     The  same  rule  would,  I  conceive, 
apply  in  both  these  cases,  though  no  executor  were  appointed." 

It  has  not  been  decided  whether  an  appointment  of  an  executor  without  more 
would  make  the  fund  assets.^ 

Before  the  Wills  Act  it  was  necessary  to  show  the  intention  to  exercise  the 
power.  Under  that  and  the  Indian  Succession  Act  it  is  necessary,  it  will  be 
observed,  to  show  a  contrary  intention  in  order  to  exclude  the  execution  of  the 
power.*  In  Bcriven  v.  Sandom,^  Paob  Wood,  V.  C,  said  : — "  There  is  no  contrary 
intention  within  the  meaning  of  the  Statute,*  unless  you  find  something  in  the 
wUl  inconsistent  with  a  view  that  the  general  devise  was  meant  as  an  execution  of 
the  power."^  "  This,"  he  went  on  to  say,  "  is  the  only  safe  rule  for  discriminat- 
ing between  mere  conjecture  and  the  contrary  intent  required  by  the  Statute."^ 
In  ascertaining  whether  a  testator  has  shown  a  contrary  intention  not  to 
execute  a  general  power  by  a  residuary  gift,  it  makes  no  difference  whether 
the  settlement  creating  the  power  was  made  by  the  testator  himself  or  by 
a  stranger.'^ 

An  appointment  expressed  to  be  made  in  exercise  of  every  power  enabling 
the  appointor,  does  not  extend  to  property  which  the  appointor  cannot  appoint 
without  the  exercise  of  a  power  of  revocation,  if  there  be  other  property  to 
wbich  the  appointment  can  apply.  ^ 

In  England,  where  a  power  of  appointment  was  given  by  will,  and  no  pro- 
vision was  made  in  default  of  appointment  the  rule,  as  laid  down  in  Brown 
1.  Higga^  was  that,  if  the  power  was  one  which  it  was  the  duty  of  the  party 
to  execute,  made  his  duty  by  the  requisition  in  the  will  and  put  upon  him  as  such 
by  the  testator,  who  had  given  him  an  interest  extensive  enough  to  enable  him 
to  discharge  it,  he  is  a  trustee  for  the  exercise  of  the  power  and  not  as  having 
a  discretion  whether  he  should  exercise  it  or  not,  and  the  Court  will  adopt  the 
principle  as  to  trusts  and  will  not  permit  his  negligence,  accident  or  other  circum- 
stances to  disappoint  the  interests  of  those  for  whose  benefit  he  was  called  upon  to 
execute  it.  Adopting  that  principle  the  Indian  Legislature  has  enacted,  that 
where  property  is  bequeathed  to,  or  for  the  benefit  of,  such  of  certain  objects 

>  Aid. 

•  °ye  hake  v.  Cwrrie,  2  DeG.  M.  and  G.,  636,  648. 

fob.  and  H.,  743. 

.  27  of  the  Wills  Act. 

Joh.  and  H.,  p.  744. 

ee  Pet^inger  v.  Amhlvr,  L.  B.,   1  Eq.,  610. 
re  ClarVB  Estate,  L.  R.,  14  Bq.,  (0.  A.),  422* 

/mftet  y.  Perring,  6  DeG.  M.  and  G.,  776 ;  Intestate  and  Testamentary  Sncoession  in 
Indi      p.  89,  90. 

7es.,  708 ;  6  Ves.,  496  ;  and  8  Yes.,  661. 
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as  a  specified  person  shall  appoint,  or  for  the  benefit  of  oertain  objects  in  sach 
proportions  as  a  specified  person  shall  appoint,  and  the  will  does  not  provide 
for  the  event  of  no  appointment  being  made,  if  the  power  given  by  the  will  be 
not  exercised,  the  property  belongs  to  all  the  objects  of  the  power  in  equal 
shares  ;i  but  this  provision  does  not  apply  to  Hindus  or  other  persons  to 
whom  the  Indian  Succession  Act  is  not  applicable.  Accordingly,  under  that 
Act,  if  A,  by  his  will,  bequeaths  a  fund  to  his  wife  for  her  life,  and  directa 
that,  at  her  death,  it  shall  be  divided  among  his  children  in  such  proportions 
as  she  shall  appoint,  and  the  widow  dies  without  having  made  any  appointment, 
the  fund  shall  be  divided  equally  among  the  children.*  In  the  case  of  Brown  v. 
Higgs,^  there  was  a  bequest  "  to  such  children  of  my  nephew  S,  as  my  nephew  J 
shall  think  most  deserving,  and  that  will  make  the  best  use  of  it ;  or  to  the 
children  of  my  nephew  W,  if  any  such  there  are,  or  shall  be."  J  died  in  the 
lifetime  of  the  testator,  and  it  was  held,  that  all  the  children  were  entitled  under 
the  implied  trust.* 

Where,  however,  there  is  a  gift  over,  in  default  of  appointment,  to  the 
objects  of  the  power  or  to  other  persons,  of  course,  the  words  of  the  power 
cannot  operate  to  vest  any  estate  in  the  objects  of  it  by  implication,  if  there  is 
no  appointment.^ 

The  Indian  Succession  Act  appears  to  deal  only  with  the  case  of  a  "  power 
given  by  the  will  not  being  exercised,"  but  it  is  submitted  that  it  would  equally 
apply  to  the  case  of  a  power  being  exercised,  but  improperly  exercised.  In 
England,  it  has  been  held,  that  where  a  power  is  improperly  exercised,  what 
is  ill-appointed  goes  as  in  default  of  appointment.^  It  seems  that  the  donee 
of  a  power  may  execute  it  without  referring  to  it  or  taking  the  slightest 
notice  of  it,  provided  that  the  intention  to  execute  it  appear.'' 

It  is  well  settled,  that  a  gift  under  a  power,  embracing  objects  not  within 
the  line  of  perpetuities,  is  wholly  void,  and  that  the  fund  cannot  be  given  to 
those  to  whom  it  might  have  been  legally  appointed.^ 

Section  77  of  the  Indian  Succession  Act,  as  already  pointed  out,  does 
not  in  terms  apply  to  the  objects    of  the  testator's  bounty.     As  to  the  time 

'  Indian  Saocession  Aot,  8.  79.  This  section  does  not  apply  to  Hindas,  etc.,  under  the 
Hindu  Wills  Aot. 

■  Ihid,  illnstration ;  Qrieveson  v.  Kirsoppf  2  Keen.,  653. 

•  4  Ves.,  708 ;  5  Ves.,  495  ;  and  8  Ves.,  561. 

*  See  also  Borrough  v.  PhillcoK,  5  My.  and  Cr.,  72. 

»  1  Jarman,  652  ;  Smith  v.  DecUh,  5  Madd.,  371  j  see  per  Crompton  J.,  in  Boddy  itx- 

geraldf  6  H.  of  L.  Ca.,  856* 

•  Routledge  v.  Dorril^  2  Ves.,  357  j  see  Fehrsen  v.  Simpson,  I.  L.  B.,  4  Calc,  614. 
^  Sngden  on  Powers,  p.  289  (8th  edn.) 

*  Ihidf  p.  505 ;  see  Jee  y.  Audley,  1  Cox.,  324. 
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when  the  dass  to  take  m  default  is  to  be  ascertained,  the  general  principle 
seems  to  be  this :  If  the  instrument  itself  gives  the   property  to  a  class,  but 
gives  a  power  to  A  to  appoint  in  what  shares  and  in  what  manner  the  members 
of  that  class  shall  take,  the  property  vests  until  the  power  is  exercised  in  all 
members  of  the  class,  and  they  will  all  take  in  default  of  appointment ;  but  if 
the  instrument  does  not  contain  a  gift  of  the  property  to  any  class,  but  only  a 
a  power  to  A  to  give  it,  as  he  may  think  fit,  among  the  members  of  that  class, 
those  only  can  take  who  might  have  taken  under  an  exercise  of  the  power.     In 
that  case,  the  Court  implies  an  intention  to  give  the  property  in  default  of 
appointment  to  those  only  to  whom  the  donee  of  the  power  might  have  given  it.^ 
In  Lambert  v.  Thwaites^  certain  property  was  settled  on  A  and  B  for  their  joint 
lives,  and  on  the  death  of  the  survivor,  amongst  all  and  every  the  children 
of  A,  in  sucb  shares  as  he  might  by  will  appoint.     There  were  seven  children 
living  at  the  date  of  the  settlement,  one  of  whom  died  before  A,  who  died  with- 
out executing  the  appointment.    It  was  held,  that  the  representatives  of  the 
deceased  child  were  entitled  to  a  share.^      Similarly,  where  there  is  a  direct  gift 
to  the  younger  children  of  the  wife  of  C,  as  she  should  appoint,  it  is  a  present 
legacy  to  the  children  living  at  the  death  of  the  testator  subject  to  variation 
by  the   appointer.     The  gift  cannot  be  extended  to  the  children,  by  a  future 
husband,  bom  subsequently.^    If  the  gift  be  not  a  direct  gift,  but  in  remainder, 
«s  to  A  for  life  with  remainder  to  the  children  of  A  as  he  shall  appoint,  it  goes 
to  all  the  children  bom  in  the  testator's  lifetime  and  coming  into  being  before 
A's  death.^     In  the  case  of  an  implied  gift  created  by  means  of  a  power,  as  where 
property  is  given  to  A  for  life  and  after  his  death  to  such  children,  or  other  class 
of  persons,  as  he  shall  appoint,  and  there  is  no  gift  over  in  default  of  appoint- 
ment,  the   same  rule  is  followed  in  default  of  appointment.*      Thus,  where  the 
gift  of  a  fund  is  to  A  for  life  with  power  to  A  to  dispose  of  the  capital  among 
the  children  of  the  testator  as  he  might  appoint  by  will,  in  default  of  appoint- 
ment, aU  the  children  take  equally .^ 

In  Longman  v.  BrotoUy^  there  was  a  bequest  to  executors  in  trust  that  they 
should  pay  unto  and  amongst  the  testator's  two  brothers  and  his  sister,  or  their 

*  P^  KiNDSBSLBT,  Y.  C,  in  Lambert  v.  Thwaites,  L.  B.,  2  Eq.  155 ;   see  the  cases  there 
cited. 

\i.  B.|  2  Eq.,  158. 

Intestate  and  Testamentary  S  accession  in  India,  pp.  90,  91. 

CoUman  v.  BeymoWt  1  Yes.  Sen.,  209. 

7rone  v.  Odell,  1  Ball  and  Beo.,  449 ;  Lambert  v.  Thwaites,  L.  B.,  2  Eq.,  155  ;    Theobald 
cm  1   'lis,  p.  235. 

Srfwm  V.  HiggSf  4i  Yea.,  708  $  Bwrrough  ▼.  PhUlcow,  5  My.  and  Or.,  73. 

lrieve9on  ▼.  Kersopp,  2  Keen.,  653. 
ye8.jl24. 
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children,  in  sndi  sliarea  and  at  sncH  times  as  the  trustees  shall  think  propor, 
and,  in  default  of  appointment,  the  children  living  at  the  death  of  the  testator, 
to  the  exclusion  of  those  bom  afterwards,  were  held  to  be  entitled  with  their 
parents,  j7er  capita. 

In  the  case  of  a  gift  by  implication  arising  from  a  power,  the  gift  applies 
only  to  such  persons  as  are  objects  of  the  power,  and  accordingly,  i^ere  tiie 
power  is  to  be  exercised  by  will  and  no  appointment  is  made,  the  gift  takes 
effect  in  favour  of  those  who  are  alive  at  the  death  of  the  donee  of  the  power — 
or  in  other  words  only  those  of  the  class  can  take  who  could  have  taken  under 
the  appointment.  Thus,  where  there  was  a  gift  of  a  residue  to  the  wife  of  the 
testator  for  life  with  power  to  appoint  the  same  to  her  children,  it  was  held, 
that,  as  the  gift  was  only  through  the  power,  so  that  the  class  took  only  by 
implication,  only  those  who  survived  the  donee  of  the  power  could  take  in 
default  of  appointment.^  But,  if  instead  of  an  implied  gift  arising  from  a  power 
there  is  a  direct  gift  by  deed  or  will,  the  gift  will  not  be  confined  to  the  objects 
living  at  the  decease  of  the  donee  of  the  power .^ 

Where  the  words  of  a  will  clearly  point  to  a  personal  enjoyment  by  the 
objects  of  the  power  at  the  death  of  the  tenant  for  life,  there  is  good  ground 
for  holding  that  none  of  those  who  predeceased  the  tenant  for  life  should 
share  in  default  of  appointment.^  In  White*$  Trusts,^  there  was  a  bequest 
to  trustees  for  A  for  life,  and  if  he  should  die  childless,  upon  trust  to  apply  the 
sum  for  the  benefit  of  the  testator's  children  or  their  issue  as  the  trustees  should 
think  fit,  and  there  was  no  gift  in  default  of  appointment.  No  appointment  was 
made,  and  the  tenant-for-life  survived  the  donees  of  the  power  and  died  child> 
less,  and  it  was  held,  that  the  period  for  ascertaining  the  class  was  the  death  of 
the  tenant-for-life,  and  that  the  sum  should  accordingly  be  divided  among 
such  of  the  children  and  grandchildren  as  were  living  at  that  time. 

Where  a  testator  gave  £3,000  to  his  executors  upon  trusts  for  the  benefit 
of  M  during  her  life,  and  from,  and  immediately  after  her  death,  '^  in  trust  for 
the  benefit  of  her  children  to  do  that  which  they,  my  executors,  may  think  most 
to  their  advantage,"  and  the  executors  died  in  the  lifetime  of  M,  it  was  held, 
that  the  children  of  M  who  were  living  at  her  death  were  entitled  to  the  fond 
in  equal  shares^ 

In  England,  in  wills  prior  to  1838,  a  devise  of  lands  to  a  person  out 

*  Walsh  V.  Wallinger,  2  E.  and  M.,  78. 

*  Cast&rtcm  v.  SiUherlandt  9  Ves.,  445  ;  Falkner  v.  Wynford,  9  JtEr.,  1006. 

•  Per  Wood,  V.  C,  Re  Whitens  Trusts,  1  John.,  660. 

♦  1  John.,  656. 

■  In  re  Phene's  Trusts,  L.  B.,  5Eq.,  346  ;  see  Wilson  v.   Duguid,  L.  B.,  24  CK  24*1 

where  the  power  was  contained  in  a  deed  of  settlement. 
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aay  woTds  of  limitation  confers  an  estate  for  life  only.^  This  technical  rule 
baring  been  fonnd  generally  snbversiye  of  the  actual  intention  of  testators,  it 
was  enacted  by  s.  28  of  the  Wills  Act,  1  Vict.,  c.  26,  that  "  where  any  real 
estate  shall  be  devised  to  any  person  without  any  words  of  limitation,  such 
doidse  shall  be  construed  to  pass  the  fee-simple  or  other  the  whole  estate  or  interest 
whidi  the  testator  had  power  to  dispose  of  by  will  in  such  real  estate,  unless 
aoontrary  intention  shall  appear  by  the  will.**  The  Courts,  however,  had 
^ways  leaned  towards  enlarging  indefinite  devises  in  wills  prior  to,  or  not 
mbject  to,  that  Act^  and  laid  hold  of  any  indication  of  any  intention  that 
more  than  an  estate  for  life  was  meant  to  pass. 

Section  82  of  the  Indian  Succession  Act  follows  28  of  the  Wills  Act  in 
case  of  bequests  without  words  of  limitation.  It  enacts  that,  "  where  property 
is  bequeathed  to  any  person,  he  is  entitled  to  the  whole  interest  of  the  testator 
therein,  unless  it  appears  from  the  will  that  only  a  restricted  interest  was 
intended  for  him.'* 

Where  a  testator  gave  to  his  neice  the  house  she  lived  in,  and  grass  for 
a  cow  in  Gillfield,  it  was  held,  that  she  took  an  estate  in  fee-simple  in  the 
house.^  It  was  been  held  that  s.  28  of  the  Wills  Act  only  applies  to  estates  vested 
in,  or  in  the  power  of  the  testator,  and  not  to  estates  or  interests  created  de 
mow  by  the  will>  In  case  of  NichoUs  v.  Hawkes^  the  testator  devised  his  real 
estates  to  a  devisee  in  fee,  with  certain  annuities  or  annual  rent-charges  to  two 
annuitants,  and  it  was  held,  that  the  annuitants  took  the  annuities  for  life.  If 
the  testator  had  had  merely  the  rent-charge  in  fee,  a  devise  of  it,  without  words 
of  limitation,  would  have  passed  the  testator's  entire  interest. 

The  presumption  in  England  is  that  an  annuity  given  simply  is  for  life  only. 
"All  the  subsequent  cases,"   it  was  said  by  Wood,  V.  C,  "down  to  Kerr  y, 
Middlesex  HaspitaZy^  confirm  the   principle  that  a  gift  simpliciter  is  only  an 
annuity  for  life."     The  principle  enunciated  by  the  Vice-Chancellor  Wood  *    /. 
18  followed  in  the  Indian  Succession  Act,  which  directs  that  where,  an  annuity  jdpS^  fk 
is  created  by  will,  the  legatee  is  entitled  to  receive  it  for  his  life  only,  unless  '[^V^rVg 
a  contrary  intention  appears  by  the  will,   and  that  whether  the  annuity  be  ii/  (uii 
directed   to  be  paid  out  of  the  property  generally  or  that  a  sum  of  money   ^ '  ^J?^ 
is  bequeathed  to  be  invested  in  the  purchase  of  it.^    In  accordance  with  the  , 

>  w^wifc.,  130.  *i!lo^  "^ 

yiton  y.  Bolton^  L.  B.,  5  Ezoh.,  14&  ;  Pickwell  v.  Spicer^  L.  B.,  7  Ezch.  (Ezoh.  Ch.},  105,  * 

and       Marr%9cn*s  Estate,  L.  B.,  5  Ohan.,  408. 
idcnf  Y.  Bawlvnson,  29  Bear.,  88. 
cholls  y.  HawJcea,  22  L.  J.,  Chan.,  255 ;  (S.  C.)  10  Hare,  842. 
-  L.  I.  Oh.  256 }  (8.  0.)  10  Hare,  342. 
L.  I.  Ch.  855. 
lian  Succession  Act,  a,  160.    This  fieotion  applies  to  Hindus,  etc.,  under  the  Hindu 

wa 
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cases  decided  in  England,  a  different  principle  has  been  applied  bj  tita 
Indian  Succession  Act  to  bequests  of  the  interest  or  produce  of  a  fund. 
I  Under  s.  159  of  that  Act,  where  the  interest,  or  produce  of  a  fund  is  bequeathed 
■  to  any  person,  and  the  will  affords  no  indication  that  the  enjoyment  of  the 
bequest  should  be  of  limited  duration,  the  principal  as  well  as  the  interest 
belongs  to  the  legatee.  The  devise,  therefore,  of  the  income  or  of  the  rents 
and  profits  of  land  will  pass  the  fee.^  Before  the  Wills  Act  such  a  deTise 
without  words  of  limitation  would  have  passed  an  estate  for  life  only.  If 
the  gift  be  to  trustees  in  trust  for  others  the  cestuis  que  trmtent  take  the  whole 
estate  and  interest  of  the  testator  in  the  subject  of  the  gift.' 

An  intention  that  a  restricted  interest  is  to  pass  under  a  bequest  without 
words  of  limitation,  it  has  been  held,  is  not  shown  merely  because  another 
devise  in  the  same  will  contains  words  of  limitation.^  In  Qravenor  v.  WaikinSt^ 
a  contrary  intention  was  gathered  from  the  will  from  the  fact  that  an  estate  to 
one  devisee  could  not  come  into  existence  unless  another  estate  were  construed 
to  be  a  life- estate.^ 

According  to  the  general  Hindu  Law,  if  an  estate  be  given  to  a  nxan  simply 
without  express  words  of  inheritance,  or  if  there  be  added  to  such  a  gift  an  im* 
perfect  description  of  it  as  a  gift  of  inheritance,  it  will  pass  the  entire  estate  of 
the  testator,^  but,  as  pointed  out  by  Sir  Bobebt  Collieb,  in  Mahomed  Shwmsool  v. 
Shewhroump  in  construing  the  will  of  a  Hindu,  the  Court  may  take  into  considera- 
tion what  are  known  to  be  the  ordinary  notions  and  wishes  of  Hindus  with 
respect  to  the  devolution  of  property,  and  it  may  be  assumed  that  as  a  general 
rule,  women  do  not  take  absolute  estates  of  inheritance,  and  that  being  so,  it 
will  require  some  indication  in  case  of  bequests  to  women  of  an  intention  to  pass 
an  absolute  estate.  In  Koonjhehari  Dhur  v.  Frem  Ghand  Dutt^  it  was  said  to  be  a 
well-established  rule  that  a  Hindu  wife  takes  by  the  will  of  her  husband,  no  more 
absolute  right  over  the  property  bequeathed  than  she  would  take  over  sacb 
property  if  conferred  upon  her  by  gift  during  the  lifetime  of  her  husband,  and 
that  whether  in  respect  of  a  gift  or  a  will,  it  would  be  necessary  for  the  husband 
to  give  her  in  express  terms  a  heritable  right  or  power  of  alienatdon.  That, 
however,  is  in  respect  of  immoveable  property,  for  under  a  gift  of  moveables  she 
would  take  an  absolute  estate.  The  general  Hindu  Law  has  apparently  been 
modified  by  the  Hindu  Wills  Act,  for  Section  82  of  the  Indian  Succession  Act 

MawMm  v.  Qre^neTi  L.  B.,  14  Eq.,  456. 

ifoore  v.  Cleghom,  10  Bear.,  423. 

Wisden  ▼.  Wisden,  2  Sm.  and  Giff .,  396. 

L.  B.^  6,  C.  P.,  500. 

See  Brook  ▼.  Brook,  8  Sm.  and  Giff.,  280. 

Tagore  v.  Tagore,  B.  L.  B.,  p.  896 ;  per  WiLLES,  J^ 

L.  B.,  2  I.  A.,  7,  p.  14.    See  aiipra,  pp.  18,  69. 

L  L.  B.^  5  CaL,  684,  (S.  C.)«  6  C.  L.  B.,  661. 
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has  been  embodied  in  the  Hindu  Wills  Act.     Under  that  section  it  mnst 
appear  by  the  will  that  only  a  restricted  interest  is  to  pass. 

The  Legislature,  in  some  respects  following  the  decisions  of  the  Courts  in 
£ngland,  has  in  sections  80,  81,  84,  86  and  87  of  the  Indian  Succession  Act  laid 
down  certain  rules  for  the  construction  of  gifts  made  to  objects  under  particular 
designations  descriptive  of  relationship  or  of  membership  of  a  class.  It  is,  how- 
erer,  to  be  borne  in  mind  that  these  sections  of  the  Indian  Succession  Act  have 
Dot  been  embodied  in  the  Hindu  Wills  Act,  and  that  they  apply  only  to  the  wills 
of  such  persons  as  are  governed  by  the  former  Act. 

From  the  extent  of  the  words  "relations,"  "near  relations"  and  other 
words  descriptive  of  relationship,  it  had  been  found  necessary  by  the  Courts  in 
Engli»n<i  to  narrow  their  signification,  when  applied  to  objects  of  the  testator's 
hoonty,  by  a  construction  confining  them  in  each  case  to  the  next  of  kin  under  the 
Statute  of  Distributions,  by  which  in  England  the  succession  in  case  of  intestacy 
is  regulated.^  In  India,  the  Legislature  has  specially  determined  how  bequests  in 
favour  of  persons  or  classes  of  persons  described  merely  in  terms  descriptive  of 
indefinite  relationship  are  to  be  construed  in  respect  of  the  distribution  of  the 
property  bequeathed.  Thus,  under  s.  80  of  the  Indian  Succession  Act  where  a 
bequest  is  made  to  the  *  heirs,*  or  *  right  heirs,*  or  'relations,*  or  'nearest 
relations,'  or  'family,*  or  'kindred,*  or  'nearest  of  kin,*  or  'next-of-kin,' 
of  a  particular  person,  without  any  qualifying  terms,  and  the  class  so  de- 
gignated  forms  the  direct  and  independent  object  of  the  bequest,  the  property 
bequeathed  is  to  be  distributed  as  if  it  had  belonged  to  such  person,  and  he 
had  died  intestate  in  respect  of  it,  leaving  assets  for  the  payment  of  his  debts 
independently  of  such  property.  The  following  cases  are  given  as  illustrative 
of  the  section:  (a.)  A  leaves  his  property  "to  his  own  nearest  relations.** 
The  property  goes  to  those  who  would  be  entitled  to  it  if  A  had  died  intestate, 
leaving  assests  for  the  payment  of  his  debts  independently  of  such  property. 
(6.)  A  bequeaths  10,000  rupees  "  to  B  for  his  life,  and  after  the  death  of  B, 
to  his  own  right  heirs.**  The  legacy  after  B's  death  belongs  to  those  who 
would  be  entitled  to  it  if  it  had  formed  part  of  A*s  unbequeathed  property. 
(c.)  A  leaves  his  property  to  B,  but  if  B  dies  before  him,  to  B*s  next-of-kin  : 
B  dies  before  A  j  the  property  devolves  as  if  it  had  belonged  to  B  and  he  had 
died  intestate,  leaving  assets  for  the  payment  of  his  debts  independently  of  such 
property,  (d,)  A  leaves  10,000  rupees  "  to  B  for  his  life,  and  after  his  decease, 
to  the  heirs  of  C."  The  legacy  goes  as  if  it  had  belonged  to  C,  and  he  had  died 
intestate,  leaving  assets  for  the  payment  of  his  debts,  independently  of  the  legacy. 

Again  in  the  case  of  bequests  to  representatives  of  a  particular  person,  the 
Indian  Succession  Act  provides  that,  where  a  bequest  is  made  to  the  *  representa- 
tives/ or  '  legal  representatives,*  or  '  personal  representatives,*  or  '  executors  or 
administrators '  of  a  particular  person,  and  the  class  so  designated  forms  the 

^  Walter  y.  Mawnde,  19  Yea.,  424. 
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direct  and  independent  object  of  the  bequest,  the  property  beqneathed  shftll 
be  diatribnted  as  if  it  had  belonged  to  Bach  person,  and  he  had  died  int««tate 
in  respect  of  it."'  Thns,  if  a  bequest  is  made  to  the  "  legal  representatives  of 
A,"  and  A  has  died  intestate  and  insolvent,  B,  hia  administrator,  is  en  tilled 
to  receive  the  legacy,  and  moat  apply  it  in  the  first  place  to  the  discharge  ot 
sneh  part  of  A*s  debts  as  may  remain  nnpaid,  uid  if  there  be  any  surplns, 
B  mnst  pay  it  to  those  persons  who  at  A's  death  woald  have  been  entitle 
to  receive  any  property  of  A's  which  might  remain  after  payment  ot  his  debt.^. 
or  to  the  representatives  of  sach  personn.' 

The  terms  of  these  sections  of  the  Indian  Act,  however,  are  not  eshauat- 
ive,  and  the  following  cases  decided  by  the  English  Conrto  may  be  UKofiilly 
referred  to,  as  guides  of  eonatmction  in  cases  not  provided  for  by  the  sections. 

In  Gfyieer  v.  Mainwaring,^  the  words '  friends  and  relations '  were  held  by  Loan 
Hardwicke,  to  mean  '  relations,'  the  word  '  friends  '  being  taken  as  synonymous 
with  relations  ;  and  in  In  re  Caplin't  Will*  the  words  '  friends  or  relations  '  re- 
ceived the  same  construction. 

A  devise  to  the  testator's  '  nearest  relation  '  (in  the  singular)  was  held  tj 
be  to  the  nearest  relation  at  the  time,  or  where  there  were  more  persons  than 
one  in  the  same  degree,  to  all  snch  persons  in  eqnal  shares,'  the  word  '  relation " 
in  the  singular  nnmber  being  treated  as  a  nornen  colhdivum  in  the  same  sense  as 
'  kindj-ed.'*  In  the  case  of  Pyot  v.  Pyot  the  bequest  was  to  "  the  nearest  relatiun 
of  the  name  of  P.,"  and  it  was  held  there,  that  the  name  P.  stood  merely  for  the 
stock,  and  that  a  woman  otherwise  entitled  did  not  lose  her  right  by  a  change  of 
name  on  marri^eJ 

A  gift  to  be  divided  among  persons  related  to  the  testator  is  the  same  as  a 
gift  to  relations.'  And  a  ^ft  to  deserving  or  jwor  relations  will,  in  general, 
receive  the  same  construction  as  a  gift  to  relations.' 

'  Relations  by  blood  or  marriage '  was  held  to  include  those  who  are  mar- 
ried to  pei'sons  entitled  under  the  Statute  of  Distributions,'"  bat  relations  b; 
marriage  are  not  included  in  a  bequest  to  relations  generally." 

'  S.  81.     Tbia  section  in  not  applicable  to  Hindoa,  etc. 

*  ibid,  illostration. 

•  2  Yea.  Sr.,  87. 

■  2  Dr.  and  Sm.,  EB7  ;  (3,  C.)  3«  L.  J.,  Chan.,  676. 
'  Wavth  V.  iiarth,  1  Bro.  C.  C,  893. 

■  Pyot  V.  Pyot,  1  Tea.  Sr.,  886,  per  Lokd  Habdwickb. 
'  1  VcB.  s.  a,  836,  «9e  Leigh  i.  Leigh,  15  Ycb.,  92, 

*  Baynar  t.  Uaabray,  3  Bro.  C.  C,  £M. 

•  Widmore  T.  Woodroffe,  Amb.,  636. 
">  Devisna  v.  mlliih,  6  Yea.,  629. 
■■  Daviea  v.  Bail;/,  1  Yes.,  Sr.,  84 ;  Harvty  v.  Harvty,  6  Bear.,  1S4 ;  see  Av; Ity  v. . 

30  Iteav.,  168 ;  affiimed,  7  Jut.  (N.  3.),  349 ;  Eibbert  v.  Hibbert,  L.  B.,  IS  Eq.,  872. 
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In  England,  the  word  '  family  '  was  construed,  in  Cruwys  v.  Golman}  to  b© 
equivalent  to  kindred  or  relations  ;  also  in  White  v.  Briggs^^  and  Grant  v.  Lynam? 
In  subsequent  cases,  however,  it  has  been  held,  that  the  primary  meaning  of  the 
word  *  &bmily '  is  *  children,'  and  that  there  must  be  some  circumstances  arising 
either  in  the  will  itself,  or  the  situation  of  the  parties,  to  prevent  that  construc- 
tion.* These  later  cases,  however,  would  not  apply  in  the  Indian  Courts,  inas- 
much as  8.  80  of  the  Indian  Statute  expressly  treats  '  family '  as  equivalent  to 
'  relations.' 

A  testamentary  gift  by  a  married  man  to  his  ^  family,'  it  was  held  by  the 
Court  of  Chancery,  should  be  read  as  a  gift  to  his  children,  to  the  exclusion 
of  his  wife.^ 

A  gift  to  *  next-of-kin '  or  *  nearest  of  kin '  under  the  Indian  Succession  Act 
is  the  same  as  a  gift  to  relations.  It  is  otherwise  in  England,  where  a  gift  or 
limitation  to  next-of-kin  simpliciter,  is  construed  to  mean  the  nearest  of  kin  or 
nearest  blood-relations  of  the  testator,  irrespective  of  the  Statute  of  Distri- 
.bntions.^  Husband  and  wife  are  not  of  kin  to  each  other,  but  under  any  of 
the  limitations  provided  for  by  section  80  of  the  Indian  Succession  Act  they 
would  be  entitled  to  take.     In  England,  *  relation '  does  not  include  *  wife."' 

It  is  to  be  observed  that  the  bequests  referred  to  in  section  80  of  the  Indian 
Succession  Act  are  only  to  have  the  effect  provided  for  where  there  are  no  quaU- 
f  fy^^  terms.  The  limitations  are  in  themselves  vague  and  flexible,  and  may  be 
narrowed  or  enlarged  by  the  context :  thus,  'family '  may  in  some  instances 
mean  *  children,*^  or  *  heirs,'*  or  relations  by  marriage.^^  Primd  fade  "  the  mean- 
ing of  "  next-of-kin  "  is  next-of-kin  at  the  death  of  the  person  whose  next-of-kin  is 
spoken  of,"*^  and  this  construction  will  prevail,  although,  following  a  life-estate, 
there  is  a  gift  to  a  class,  and  if  none,  then  to  the  persons  who  would  then  be 
entitled  to  administer. i*  But  it  is  otherwise  when  the  context  requires  that 
the  word  '  then'  should  be  referred  to  the  death  of  tenants-for-life.*^ 

*  9  Ves ,  819. 

*  2  Ph.,  683. 

"  4  Rofls.,  292. 

*  In  re  Terry's  Will,  19  Beav.  680  ;  see  the   remarks   of  James,   V.  C,  in  Snow  v.   Teed, 
L.  R.,  9  Eq.,  624  j  Burt  v.  Eellycur,  L.  E.,  14  Eq.,  160. 

*  In  re  HutchinBony  L.  E.,  8  Chan.  Div.,  540. 

*  ^IfntUey  v.  Towng,  2  M.  and  K.,  780  j  Withy  v.  Mangles^   10  0.   and  F.,  215  ;  Halt  on  v. 
Fost      ^.  fi.,  3  OHan.,  505. 

^ten  y.  Howardy  1  Bro.  C.  0.,  31. 
irrwg  V.  Patch,  8  Vee.,  604. 
'right  v.  Atkyns,  17  Ves.,  266. 
TacLeroth  ▼.  Bacon,  5  Yes.,  169. 

*er  liORD  Cbanworth,  QvAndry  v.  Pennxger,  1  D.  M.  and  G.,  606. 
Jable  y.  Cable,  16  Beav.,  607  ;  Bullock  v.  Downes,  9  H.  of  L  Ca.,  1. 
VharUm  v.  Barker,  4  K.  and  J.,  483. 
W 
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In  England,  onder  a  power  to  appoint  to  sucb  of  tlie  ^family '  or  '  relations' 
of  a  person  as  he  shall  think  fit,  the  appointee  is  not  restricted  to  the  next-of« 
kin  under  the  Statute  of  Distributions.  But,  if  the  power  is  not  exercised, 
they  alone  will  take.^  So  a  power  to  appoint  to  '  the  family  or  next-of-kin '  is 
not  restricted  to  the  nearest  of  kin  or  statutory  next-of-kin.*  The  same  con- 
struction with  reference  to  the  rules  of  distribution  in  case  of  intestacy,  it  is  sub- 
mitted, would  apply  under  this  Act  in  case  of  similar  powers,  when^  no  appoint- 
ment is  made.  The  bequest  will  be  given  per  capita  and  not  per  stirpes,^  The 
case  of  Fope  v.  Witcamhe^^  is,  as  reported,  contra^  but  no  such  point  was 
decided.^  The  rule  as  to  distribution  in  case  of  intestacy,  in  the  construction  of 
bequests  of  the  nature  described  in  section  80  of  the  Indian  Succession  Act  has 
been  made  use  of,  not  for  the  purpose  of  regulating  the  distribution,  but  for  the 
purpose  of   ascertaining  the  objects. 

In  the  case  of  bequests  to  the  "  representatives  "  or  the  "  executors"  or  "  ad- 
ministrators" of  a  particular  person,  it  is  clear  that,  under  s.  81  of  the  Indian 
Succession  Act,  they  do  not  take  the  gift  beneficially,  but  hold  it  as  part  of 
the  estate  which  they  represent,^  and  the  same  rule  obtains  in  England.*^  A 
gift,  however,  to  "  persons  hereinafter  appointed  executors  "  in  equal  shares 
is  a  gift  to  them  as  individuals  and  beneficially.® 

An  ultimate  limitation  to  the  next  personal  representative  was  held  to 
mean  the  nearest  of  kin.^ 

>  Harding  y.  Qlyn,  1  Atk.,  469  j  5  Vea.,  601  j  Be  Caplin's  Will,  2  Dr.  and  Sm.,  537;  (S.C.) 
84  L.  J.,  Chan.,  578. 

*  Snow  y.  Teed,  L.  R.,  9  Eq.,  622. 

*  Indian  Succesaion  Aot,  a.  80  ;  Attorney -Oenerdl  v.  Doyley,  7  Ves.,  68n  ;  Harding  r.  Olyn, 
I  Atk.,  469. 

*  3  Mor.,  689. 

*  Siigden  on  Powera,  660. 

*  See  illaatration  to  the  aeotion. 

'  £e  Henderson,  28  Beay.,  656 ;  Stocha  y.  Dodeley,  1  Ke.,  825 ;  Long  y.  Watkinson,  17 
Beav.,  471. 

®  Re  Henahaw,  10  Jnr.,  N.  S.,  837 ;  aee  Harriaon  y.  Harrison,  ih.,  611 ;  where  ezeoaton 
were  held  to  take  beneficially,  there  being  no  diapoaition  of  the  reaidae. 

»  StocTcdaie  y.  Nicholson,  L.  R.,  4  Eq.,  359 ;  compare  Re  OrylVs  Trust,  L.  R.,  6  Eq.,  589 ; 
where  the  term  "  peraonal  repreaentativea  "  was  held  to  mean  atatntory  next  of  kin. 
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AlternatiTB  bequests — Bequests  to  "children"  "issue/'  eto. — Relationship  imports  legitima- 
cy—Presumption  of  legitimacy — Bequests  to  future  illegitimate  children — Reputation  of 
legitimacy — Construction  of  "  children,"  "  grandchildren,"  "  nephews,"  "  cousins  "  eto. — 
Boles  as  to  half-blood— Cumulative  bequests — Substitutional  bequests — Rule  against  double 
bequests— Residuary  bequests— Lapse  in  case  of  contingent  bequests — Survivorship — Pre* 
vention  of  lapse  in  case  of  bequests  to  children,  eto.  —Lapse  where  lapsed  share  goes  undis- 
posed  of — Gifts  to  class  under  general  description — Survivorship  in  case  of  gifts  to  described 
class — Bequests  to  a  person  by  particular  description  not  in  existence  at  testator's  death — Bo- 
quest  to  a  person  not  in  existence  at  testator's  death  subject  to  prior  bequest — Rule  against 
perpetuities  in  India — in  England — Principle  in  deciding  questions  of  remoteness— Bequests 
to  idols  under  Hindu  Law — Bequest  to  olass  in  respect  to  some  of  whom  it  is  inoperative — 
Leak*  t.  Eobinson — Rules  as  to  remoteness  in  England — Effect  of  gifts  over  before  time 
of  vesting — Grifts  vested  subject  to  being  divested — Bequests  to  take  effect  in  failure  of 
prior  bequests — Effect  of  directions  as  to  accumulation — Accumulations  under  Hinda 
Law — Bequests  to  religious  and  charitable  uses — Doctrine  of  cy  pris — Superstitious  uses. 

In  England,  under  a  gift  to  a  person  or  class  of  persons,  or  to  another 
person  or  class  of  persons,  *  or  *  was  formerly  read  *  and, '  the  legatees  taking 
cqually.i  The  principle,  however,  of  thiese  cases  has  not  been  followed,  and 
BOW,  in  such  cases,  '  or  *  is  considered  in  general  as  substitutional,  as,  in  a  gift 
to  A  or  his  issue  or  children,  A  will  be  entitled,  if  living  at  the  death  of  the 
testator  or  period  of  distribution  ;  if  not,  his  issue  or  children  will  be  entitled.* 
So,  under  a  gift  to  the  children  or  grandchildren  of  A,  if  all  the  children  of  A 
are  living,  they  alone  will  be  entitled.^  In  case  of  the  original  gift  being  to  a 
class  living  at  the  testator's  death,  with  a  substitutional  gift  confined  to  the 
children  of  the  persons  comprised  in  the  class,  the  substitution  will  have 
no  effect  in  regard  to  those  who  never  became  members  of  the  class.*  Again, 
where  the  gift  is  to  a  class  or  their  issue,  and  the  gift  is  clearly  substitutional, 
the  issue  of  members  of  the  class  who  were  dead  at  the  date  of  the  will,  will 
not  take.^ 

Section  83  of  the  Indian  Succession  Act,  which  deals  with  alternative  or  sub- 
stitutional bequests,  appears  to  contemplate  a  gift  being  made  in  the  first  instance 
to  a    '>rson  and  not  to  a  class  of  persons.     It  may  be  that  the  draftsman's  inten- 

scard  ▼.  Brooke^  2  Cox.,  213 ;  Eorridge  v.  Fergusson,  Jac.,  683. 

^oniague  ▼.  Nueetla,  1  Buss.,  165  ;  Qittings  v.  MacDermot,  2  M.  and  K.,  69 ;    Whitcher  v. 
Fetil      9  Beav.,  477  j  Blundell  v.  Chapman,  10  Jur.,  N.  S.,  332. 
fargitstm  v.  Hall,  10  Jur.,  N.  S.,  89. 

hergold  r.  Bone,  18  Ves.,  870  ;  Smith  v.  Farr,  3  Y.  aad  C,  Exch.,  828. 
ongreve  v*  Palmer,  16  Bear.,  485. 
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tion  was  to  assimilate  the  English  law.  The  illustrations  of  which  there  are  Beven, 
do  not  give  a  single  example  of  a  gift  in  the  first  instance  to  a  class.  The 
section  itself  is  as  follows  :  "  Where  property  is  bequeathed  to  a  person  (not  or 
class  of  persons)  with  a  bequest  in  the  alternative  to  another  person^  if  a  coniaraiy 
intention  does  not  appear  by  the  will,  the  legatee  first  named  shall  be  entitled 
to  the  legacy,  if  he  be  alive  at  the  time  wh^n  it  takes  effect :  but  if  he  be  then 
dead,  the  person  or  class  of  persons  (sic.)  named  in  the  second  branch  of  the 
alternative  shall  take  the  legacy.*'^  Thus,  if  a  bequest  is  made  to  A  or  to  B,  if 
A  survives,  B  takes  nothing,*  but  if  A  is  dead  at  the  date  of  the  will,^  or  dies 
after  the  date  of  the  will  and  before  the  testator,*  the  legacy  goes  to  B.  So,  if 
the  bequest  is  to  A  or  his  heirs,  or  to  A  or  his  nearest-of-kin,  A  takes  the  property 
absolutely,  if  he  survives  the  testator,^  but  if  he  dies  in  the  lifetime  of  the  teeksr 
tor,  the  bequest  to  his  heirs  or  his  nearest-of-kin,  takes  effect.  Again,  where  the 
bequest  is  to  A  for  life,  and  after  his  death  to  B  or  his  heirs,  if  A  and  B  surrive 
the  testator  and  A  survive  B,*  or  if  B  dies  in  the  testator's  lifetime  but  A^nrvives 
the  testator,^  upon  A's  death  the  bequest  to  the  heirs  of  B  takes  eff^t.  If,  how- 
ever, it  appears  from  the  will  that  the  original  and  substituted  legatees  are  to  take 
co-ordinately,  *  or  *  will  be  read  *  and '  as  where  the  gift  was  to  such  of  the 
testator's  daughters  or  daughters'  children  as  should  be  living  at  her  son's  death 
**  without  considering  any  superiority  or  eldership  whatever."*  Similarly,  where 
such  appeared  from  the  will  to  be  the  intention  of  the  testator,  a  gift  to  children 
living  at  the  period  of  distribution  or  their  legal  representatives  was  construed  a 
gift  to  children  then  living  and  the  issue  of  those  then  dead.^ 

By  the  English  law,  the  general  rule  is  that  where  personal  property  ia 
given  in  terms  that  would  carry  the  fee-simple  in  land,  the  gift  is  absolute.^ 
Thus,'  a  bequest  to  *  A  and  his  legal  representatives, 'i^  to   *  A  and  his  heirs  or 

^  Indian  Snccession  Act,  s.  83.      The  section  applies  not  to  HindoB,  etc.,  under  the  Hinda 
Wills  Act. 

*  Ibid,  illustration,  (a), 

'  Illnstration  (^),  see  Montague  v.  Nucella^  1  Buss.,   165  ;  Aiwood  v.  Al^ordi  L.  B.,  2  Sq., 
479. 

♦  Ibid, 

*  Ibid^  illnstrations,  (d)  and  (e). 

•  Ihidt  illustration,  (/).     See  Qirdlestone  v.  Doe^  2  Sim.,  225  j    Porter's  Trud,  4  K.  and  J., 
188  ;  Haberghcm  ▼.  Ridehalght  L.  R.,  9  Eq.,  395. 

*  Ibid.    Illustration,  (9),  Smith  v.  Smith,  8  Sim.,  353 ;    Be  Hotchkies'e  Trxuttf  L.  Eq., 
643  ;  Hcibergham  y.  RidehaZgh,  L.  B.,  9  Eq.,  895. 

•  Richardson  r.  Sprang,  1  P.  Wms.,  433. 

•  Ki'ng  v.  Cleveland,  4  DeG.  and  J.,  477  ;  Be  PhUp's  WUl,  L.  B.,  7  Eq.,  161  ;    Bi  M- 
lyar,  L.  B.,  14  Eq.,  160  j  see  Wingfield  v.  Wingfield,  L.  B.,  9  Chan.  Div.,  658. 

'^  Appleton  V.  Bowley,  L.  B.,  8  Eq.,  139. 
»»  Taylor  ▼.  Beverley,  1  Coll.,  108. 
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representatiTes,'^  gives  the  absolute  interest,  the  additional  words  being  merely 
words  of  Umitation,  and  not  of  purchase.  So  a  bequest  to  A  and  the  heirs  of 
of  his  body  will  pass  an  absolute  estate.^  Again,  if  there  be  a  gift  to  A  for  life, 
and  then  to  his  executors,  or  administrators,  or  to  his  personal  representative,^ 
or  to  A  for  life,  and  after  his  decease  to  the  heirs  male  of  his  body,  A  takes  an 
absolute  esiiate.^ 

By  English  law,  however,  where  there  is  a  bequest  to  *  A  and  his  children 
tmplicitery  and  there  are  no  children  living  at  the  date  of  the  will,  but  there 
are  at  the  testator's  death,  A  and  such  children  will  take  jointly.^  If  there  are 
no  children  then  living,  A  takes  absolutely,  though  he  may  afterwards  have 
children.^  But  it  seems,  that  a  slight  variation  is  sufficient  to  change  the  con- 
struction and  give  a  life-estate  to  the  parent  with  remainder  to  his  children,''' 
whether  bom  in  the  testator's  lifetime  or  after  his  decease.^  In  England,  where 
real  estate  is  devised  to  a  man  and  his  children,  he  having  none  at  the  time,  the 
word  '  children '  is  taken  as  a  word  of  limitation.  But  if  the  parent  has  children 
at  the  time  of  the  devise,  then,  primd  facie,  he  and  his  children  take  jointly. 

The  rule  under  the  Indian  Succession  Act  is  as  follows  :  "  Where  property 
is  bequeathed  to  a  person,  and  words  are  added  which  describe  a  class  of  person, 
but  do  not  denote  them  as  direct  objects  of  a  distinct  and  independent  gift,  such 
person  is  entitled  to  the  whole  interest  of  the  testator  therein,  unless  a  contrary 
intention  appears  by  the  will."' 

A  bequest  to  A  and  his  brothers  is  a  bequest  to  a  class,  of  whom  A  is  him- 
BeK  one,  and  is  not  within  the  meaning  of  the  rule,  and  A  and  his  brothers  will 
be  entitled  to  the  legacy.  The  following  bequests :  "  to  A  and  his  children," 
"to  A  and  his  children  by  his  present  wife "  "to  A  and  the  heirs  of  his  body," 
"to  A  and  his  issue,"  "to  A  and  his  descendants,"  and  similar  bequests  pass 
to  A  in  each  case,  the  whole  interest  which  the  testator  had  in  the  subject  of  the 
legacy.^®  But  where  the  bequest  is  to  A  for  life  and  after  his  death  to  his  issue, 
the  issue  of  A  are  the  direct  objects  of  a  distinct  and  independent  gift  and  all 

*  AppUton  y.  Bowley,  L.  B.,  8  £q.,  139 ;  Lugar  v.  Harman^  1  Cox,  250. 

•  SeaU  v.  Seale,  1  P.  W.,  290. 

*  Av9m  ▼.  Uwj^  L.  B.,  5  Eq.,  383 1  Alger  v.  Parrot^  L.  B.,  3  Eq.,  328. 
^  B%dtan  V.  Twining  8  Mer.,  179. 

•  Bu/or  V.  Bradford,  2  Atk.,  220 ;  De  Witter.  Be  Witte,  II  Sim.,  41;  Ma8(yn  v.  Clarkey 
17  ^v.,  126 ;  WUd^s  caw,  6  Bep.,  16b.,  17b ;  Campbell  v.  Bouskell  ,  27  Beay.,  825  j  Byng  y. 
By       10  H.  L.  Oa.,  171. 

"^zott  V.  Scott,  15  Sim.,  47 ;  WUd's  ease,  supra. 

^ard  y.  Orey,  26  Beay.,  486. 

'aughan  y.  3£arq.  of  Eeadford,  10  Sim.,  639,  642  ;  Jeffrey  y.  De  Vitre,  24  Beay.,  296. 
^dian  Snocession  Act,  8.  84.    See  the  illoBtrations.    This  section  does  not  apply  to 

Hi         etc. 

^id.f  illnstration,  (a). 
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persons  who  at  A's  death  answer  the  description  will  take  the  property  in 
equal  shares. 

In  England,  it  has  long  been  an  established  rule  that  a  gift  to  children,  sons, 
daughters  or  issue  imports,  primd  fade,  legitimate  children  or  issue,^  and  thia 
rule  it  was  said  will  not  yield  to  mere  conjecture  or  to  anything  short  of  the 
clearest  evidence  of  an  opposite  intention,  which  intention'  may  be  shewn  in 
the  will,  either  by  express  designation  or  by  necessary  implication.^  So  in 
India  under  the  Indian  Succession  Act  in  the  absence  of  any  intimation 
to  the  conti^ary,  in  the  will,  the  term  *  child,'  *  son,'  or  *  daughter,'  or  any 
word  which  expresses  relationship,  is  to  be  understood  as  denoting  only  a  1^* 
timate  relative,  or  where  there  is  no  such  legitimate  relative,  a  person  who  has 
acquired,  at  the  date  of  the  will,  the  reputation  of  being  such  relative.* 

It  is  to  be  observed  that  in  case  of  illegitimate  children,  the  reputation  of 
being  the  children  of  a  particular  person  must,  under  section  87  of  the  Indian 
Succession  Act  have  been  acquired  at  the  date  of  ths  wUL  Accordingly,  the 
cases  in  England  of  bequests  to  future  illegitimate  children  bom  between  the 
date  of  the  will  and  the  testator's  death,  being  held  good  as  to  children  who 
have  acquired  the  reputation  of  being  the  children  in  question,  do  not  apply.* 
According  to  illustration  (g.)  to  s.  87  of  the  Indian  Succession  Act,  a  bequest 

*  2  Jarm.,  217. 

«  Hill  V.  Crook,  6  H.  L.,  276 ;  per  LordChelmspord. 

*  Ibid. 

^  Indiaa  Snocession  Act,  8.  87. — ^This  seotion  does  not  apply  to  Hindas  etc.  The  Utter 
part  of  the  section  is  not  quite  clear,  as  the  last  words  *  snch  relative '  would,  on  a  strict 
grammatical  constrnction,  appear  to  mean  *  snch  legitimate  relative.'  If  this  be  the  proper 
ooustmction,  it  would  follow  that  where  there  were  no  legitimate  relatives  of  the  descriptioa 
in  the  will,  the  illegitimate  '  child,'  *  son,'  daughter,'  &o.,  must,  in  order  to  take  under  the  will, 
have  acquired  the  reputation  of  being  the  legitimate  '  child,'  *  son,'  or  '  daughter'  &o.,  at  the  date 
of  the  will.  That  such  was  the  construction  intended  by  the  Legislature  seems  to  be  indicated 
by  the  marginal  note  to  the  section,  that  "  words  expressing  relationship  denote  only  legitimate 
relatives,  or  failing  such,  relatives  reputed  legitimate."  This  construction,  however,  is  not  borne 
out  by  the  illustrations  to  the  section,  which  follow  the  rule  of  English  law,  that  where  there 
are  no  legitimate  relatives,  the  persons,  who  being  illegitimate  have  acquired  at  the  date  of  the 
will  the  reputation,  not  necessarily  of  legitimacy,  but  of  being  the  *  child,'  *  son,'  or  '  daughter/ 
kc.  (as  the  case  may  be)  of  the  particular  person,  will  take  under  the  description  of  'child,' 
'  son,  or  '  daughter,  &o., ;  see  illustrations  (d),  (e),  and  (/),  where  the  illegitimate  child'*"  of 
B  are  declared  to  take  under  the  description  of  *  children  of  B,'  where  they  are  reputed  m 
the  children  (not  legitimate  children)  of  B, ^- Wilkinson  r.  Adam,  1  V.  and  B.,  p.  452;  ^^  v. 
WU8(m,  17  Ves.,  528. 

*  See  Occleston  v.  Fullalove,  L.  B.,  9  Chan.,  147  ;  In  re  Ooodw%n*t  Tnutt,  L.  B.,  i«  U 
845  ;  In  re  Bolton  L.  B.,  81  Ch.  P.  542  ;  In  re  Hastie'e  Truste  L.  B.,  85  Ch.  D.,  728 ;  set  » 
the  judgment  of  Lord  Sblborne  and  the  dicta  of  Lords  Chblmsford  and  Colonsat  i  II 
T.  Crook,  L.  B.,  6  H.  of  L.,  278. 
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in  fiayoiir  of  the  cliild  to  be  bom  pf  a  woman,  who  never  becomes  the  wife  of 
the  testator  is  Toid,  for  in  snch  a  case  the  child  to  be  bom  could  not,  of  course,  at 
tho  date  of  the  will  haye  acquired  the  reputation  of  being  the  child  of  the 
testator. 

In  Occleston  y.  Fullalove^  the  testator  had  gone  through  a  ceremony  of 
mamage  with  M.  L.  his  deceased  wife's  sister,  who  had  two  daughters,  C.  and 
E.  bj  him,  and  who  was  enciente  with  a  third  at  the  date  of  the  will.  By  his 
will  he  gaye  a  moiety  of  his  property  to  trustees  in  trust  for  M.  L.,  for  life,  and 
after  her  death  for  his  reputed  children  C.  and  B.  and  all  other  children  which 
lie  might  haye  or  be  reputed  to  haye  by  M.  L.,  then  bom  or  thereafter  to  be 
bom.  The  third  child  was  bom  before  the  death  of  the  testator  and  was  ac- 
knowledged by  him  to  be  his  child.  It  was  held,  although  Lord  Selbobne  dissen- 
ted, that  the  after-bom  child  was  entitled  to  share  with  her  sisters  under  the 
wilL  "  I  am  of  opinion"  said  James,  L.  J.  "  on  the  whole  case  that  the  testators' 
intention  is  clear;  that  there  is  no  principle  of  public  policy  to  prevent  that  inten- 
tion being  effected  and  that  there  is  no  authority  to  prevent  my  giving  a  decision 
in  accordance  with  what  I  feel  to  be  the  truth,  the  honesty,  the  moralty,  the  jus- 
tice of  the  case  in  favour  of  tho  appellant's  (the  third  daughter's)  right  to 
share  with  her  sisters  in  the  bequest."  In  In  re  Hasties*  Trusts'^  where  the  tes- 
tators gave  a  fund  in  trust  for  my  four  natural  children  by  M.  E.  M.,  viz,y 
J.,  C,  B.,  and  J.  H.  and  all  and  every  other  children  and  child  which  may 
be  bom  of  the  said  M.  B.  M.  previous  to,  and  of  which  she  may  be  pregnant  at, 
the  time  of  my  death,  share  and  share  alike,  it  was  held  that  upon  the  con- 
struction of  the  will  the  word  children  must  be  taken  to  include  illegitimate 
children,  that  the  bequest  was  not  void  for  uncertainty  and  that  being  a  gift  by 
will  to  illegitimate  children  of  the  testator  to  be  in  esse  before  the  death  of  the 
testator  it  was  a  good  gift  within  the  rule  laid  down  in  Occleston  v.  Fullalove^  and 
that  the  children  who  came  into  esse  after  the  date  of  the  will  and  before  the 
death  of  the  testator  were  entitled  to  share  in  the  gift. 

In  England,  prior  to  the  decision  of  Occleston  v.  Fullalove,^  it  was  held,  that 
a  gift  to  prospective  illegitimate  children  was  void  as  being  against  public  policy,* 
and  apparently  that  case  leaves  untouched  the  rule  that  there  cannot  be  a  valid 
gift  to  future  illegitimate  children  described  only  by  reference  to  paternity.^  In 
India,  where  there  is  a  bequest  to  the  children  of  B,  who  had  illegitimate  children, 
btt  never  had  up  to  the  date  of  the  will  any  legitimate  children,  but  who  after 
thf  '  date  and  before  the  death  of  the  testator  had  other  illegitimate  children  bom, 

L.  E.,  9  Ch.  147. 
U  B.,  85  Ch.  D.,  728. 
L.  B.,  9  Chan.,  147. 

Medioorth  v.  Pope,  27  Beay.,  71 ;  Pratt  r.  Mattheto,  22  Beav.,  328. 
See  In  re  Bolton,  L.  B.,  31  Ch.  D.,  642,  p.  662. 
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wlio  acquired  the  repntation  of  being  B*s  children,  only  the  children  bom  at  the 
date  of  will  are  objects  of  the  bequest.^  A  child  en  ventre  sa  mere  may  aoquiiv 
the  reputation  of  being  the  child  of  a  particular  person  by  a  woman  to  whom 
the  reputed  father  is  not  married  and  such  a  child  may  take,^  but  although  a 
bequest,  without  reference  to  the  parent,  to  the  child  of  which  a  certain  womsn 
is  enciente  is  good,  it  would  seem  that  a  gift  to  a  child  of  which  a  woman  is 
endente  by  a  pa/rticular  person  is  void  for  uncertainty,  e.  g.^  a  bequest  to  such  child 
as  A  (not  the  wife  of  the  testator)  may  happen  to  be  enciente  by  me.* 

Extrinsic  eyidence  can  be  received,  in  case  of  bequests  to  the  children  of  i 
particular  person,  where  there  are  no  legitimate  children,  for  the  purpose  of 
showing  that  certain  persons  had  acquired  the  reputation  of  being  the  childreEO 
of  the  person  named  in  the  will^  and  that  the  testator  had  knowledge  of  tiu 
fact  of  the  reputation.^  If  illegitimate  children  are  identified  by  name,^  or  other 
sufficient  description,  they  will  be  entitled  to  take.7  Thus,  where  there  is  a  be* 
quest  to  the  children  of  A  now  Uving,  and  A  has  only  illegitimate  children,^  or  to 
the  children  of  a  deceased  person  who  had  only  illegitimate  children,'  or  to  the 
children  (pi.)  of  a  deceased  person  who  had  but  one  legitimate  child  and  an  ille- 
gitimate child,^^  the  illegitimate  children  will  take  under  the  will.  In  Samge  t* 
Eoherston^^  the  gift  was  to  the  testator's  sister,  by  her  maiden  name,  and  her 
children,  who  were  illegitimate,  and  the  children  were  held  to  be  entitled.  In  WU- 
hinson  v.  Adam^^  the  testator,  who  was  a  married  man,  but  had  illegitimate  chil- 
dren by  A,  after  making  specific  devises  to  his  wife,  and  also  to  A,  devised 
the  whole  of  his  estate  in  trust  for  the  children  he  might  have  by  the  said  A, 
and  the  illegitimate  children  at  the  date  of  the  will  were  held  to  be  entitled.^ 

The  intention  to  include  illegitimate  children  need  not  be  expressed  in  lan- 
guage which  is  necessarily  susceptible  of  only  one  interpretation,  but  it  is  snffi- 
cient  if  it  is  indicated  in  a  way  that  excludes  the  probability  of  an  opposite  in- 

^  Indian  Saccession  Act,  a.  87}  Ulnstration  (0). 

'  Ihid,  illastration  (b). 

■  Earle  v.  Wilson,  17  Ves.,  628. 

^  Wilkinson  v.  Adanit  1  V*  and  B.,  422 ;  SweAne  v.  Eennerley,  »&.,  409. 

•  Re  Berbert*8  Trust,  1  John  and  H.,  121 ;  fytler  v.  Dalrymple,  2  Mer.,  419. 

'  See  Clifton  ▼.  Qoodbv/n,  L.  E.,  6  Eq.,  278 ;  Meredith  ▼.  Fair,  2  T.  and  C,  525. 
»  Meiham  v.  D.  of  Devon,  1  P.  Wma.,  529. 

•  Dover  v.  Aleaea/nder,  2  Hare,  252 ;  per  Wiobam,  V.  C. 

'  Tytler  y.  Dalrymple,  2  Mer.,  419 ;  SdmiMds  v.  Feesey,  29  Beav.,  223  ;  Indian  > 
Act,  8.  87,  Illustration  (d). 

*•  Qill  V.  Shelley,  2  Rass.  and  My.,  836  ;  Leigh  v.  Byron,  1  Sm.  and  Giff.,  486. 

**  L.  B.,  7  Eq.,  176 ;  see  Laker  v.  Hordem,  L.  B.,  1  Chan.  Dir.,  664. 

»»  1  V.  and  B.,  422. 

>"  See  aUo  Lepine  v.  Bean.,  L.  B.,  10  Eq.,  160.     Intestate  and  Testamentai^  S«<^        ^  ^ 
India,  p.  106. 
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te&tion  having  existed  in  the  mind  of  the  testator.^  In  Hill  v.  Crook  the  testa- 
toFs  daughter  had  gone  through  the  marriage  ceremony  with  A,  her  deceased 
tister's  husband,  and  the  gift  was  to  my  "  daughter  B,  the  wife  of  A,"  and  then 
for  "the  ehildren  of  my  said  daughter  B."  B  had  children  before  the  date  of 
the  will,  and  they  were  held  to  be  entitled  under  the  description  in  the  will. 
There,  there  could  be  no  possibility  of  A  and  B  having  legitimate  children  between 
them,  as  the  marriage  was  invalid.  The  same  rule,  apparently,  would  not  apply 
if  A  and  B,  though  unmarried  at  the  date  of  the  will,  might  have  married  and 
had  legitimate  children.*  Again,  illegitimate  children  will  take  with  legitimate 
mider  a  bequest  to  the  children  legitimate  or  illegitimate  of  A;  the  latter  class^ 
however,  being  confined  to  those  bom  at  the  date  of  the  will.^  If  it  is  once 
ttBcertained  that  illegitimate  children  are  to  take  with  legitimate  children,  a 
releirenoe  to  the  ^  said  children  *  will  comprise  both  classes>  Thus,  also,  a 
natural  daughter,  included  by  description  in  a  prior  class  of  daughters,  was 
held  entitled  to  take  with  legitimate  daughters  under  a  subsequent  general 
gift  to  '  my  daughters.'^ 

A  bequest  by  an  unmarried  man  or  woman  to  his  or  her  children  can  only 
take  effect  (if  at  all)  in  favour  of  illegitimate  children,  since,  under  s.  56  of  the 
Indian  Succession  Act,^  a  will  not  made  in  exercise  of  a  power  of  appointment 
is  revoked  by  the  testator's  marriage.  This  case  is  analogous  to  the  cases  where 
there  is  no  possibility  of  legitimate  children  to  satisfy  the  terms  of  bequest.^ 

Where  the  testator  had  three  illegitimate  children  and  one  legitimate  child, 
a  bequest  to  all  and  every,  his  child  and  children,  at  his  death,  was  held  not  to 
include  the  illegitimate  children,  though  there  was  a  direction  to  pay  each  child 
one-fourth  part  of  the  income  of  his  property.^  So,  in  Dorin  v.  Dorin,^  the 
testator,  who  had  two  illegitimate  children  by  a  certain  woman,  married  her, 
and  the  day  after  his  marriage  made  a  will,  in  which,  after  leaving  her  his  real 
and  personal  property  for  life,  he  said, — "  I  leave  her  at  liberty  to  direct  the 
disposal  of  the  property  amongst  our  children  by  will  at  her  death  in  such 
manner  as  she  shall  think  fit,  and  should  she  make  no  will  I  desire  that  the 
property  shall  be  divided  equally  among  children  by  her."     He  had  no  child  bom 

*  Per  LoKD  CHSLicsroBD,  in  Hill  v.  Crooh,  L.  R.,  6  H.  of  L.,  277. 

*  See  In  re  Ayl^  Trust,  L.  E.,  1  Chan.  Div.,  282. 

*  K4m«tt  ▼.   Tugwell,  31   Beav.,  232 ;  8  Jur.,  N.  S.,  787.    See  In  re  Hazeldine,  L.  R.,  81 
CIl  ]     Al.    Intestate  and  Testamentary  Succession  in  India,  p.  106. 

'  wen  ▼.  BeyarU,  2  DeG.  M.  and  G.,  697  ;  see,  however,  Bagley  v.  Mollard^  1 B.  and  M.,  681. 

'  'wis  V.  Cvhbit,  19  Beav.,  421 ;  Tugwell  v.  Scott,  24  Beav.,  141. 

*  le  8. 18  of  the  Wills  Act,  1  Vict.,  o.  26.    It  is  otherwise  in  case  of  persona  to  whom  the 
Hind  rilla  Act  is  applicable. 

»  PraU^y,  Matthew^  22  Beav.,  328. 
'       rhtrright  v.  Vawdry,  5  Ves.,  630 ;  Re  WelU,  L.  B.,  6  Eq.,  599. 

*  ft.,  7  H.  of  L.,  668. 
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after  the  date  of  the  will,  but  he  lived  for  some  time  after  making  it,  and  alirayft 
treated  the  two  illegitimate  children  as  his  own  children.  The  Conrt  held,  th«t 
subject  to  the  life-interest  of  the  wife,  the  real  and  personal  property  of  the 
testator  was  undisposed  of,  on  the  ground  that  there  was  nothing  on  the  faoe 
of  the  will  to  show  that  illegitimate  children  were  intended  to  take.  The  testator 
might  have  had  legitimate  children.^  So,  where  there  is  a  bequest  to  the  childrea 
of  a  person  who  has  illegitimate  children  at  the  time  of  the  will,  the  fact  that 
that  person  is  not  likely  from  old  age  or  any  other  cause  to  have  other  children,  i« 
of  course  not  sufficient  to  entitle  the  illegitimate  children  to  take  under  a  bequest 
to  their  mother  and  her  children.* 

In  the  case  of  Barlow  v.  Orde^  in  which  the  Court  had  to  consider  the 
meaning  of  the  word  *  children  '  in  the  will  of  a  CoL  Skinner,  who.«^e  origin  was 
unknown,  and  who  died  in  1841,  leaving  illegitimate  children  whom  he  had  a) 
recognized,  the  Privy  Council  held  that  English  law  did  not  apply  to  him,  and 
that  from  the  text  and  surrounding  circumstances  the  word  *  children  '  might  be 
interpreted  as  referring  to  illegitimate  children.  The  case  of  Barlow  v.  Orde  was 
a  case  to  which  the  Succession  Act  did  not  apply,  and  the  will  was  oonstraed 
according  to  the  principles  of  justice,  equity  and  good  conscience.* 

If  the  testator  having  enumerated  his  children  and  named  one  of  them  who 
is  illegitimate  leaves  a  legacy  to  his  "  said  children,"  there  is  a  sufficient  indica- 
tion in  the  will  of  an  intention  that  the  illegitimate  child  should  take  with  the 
legitimate  children.^  But,  even  where  the  bequest  is  to  'all  the  children  of  A/ 
and  there  are  both  legitimate  and  illegitimate  children,  the  latter  are  excluded, 
and  no  extrinsic  evidence  is  admissible  to  show  the  intention  of  the  testator.*  In 
Laker  v.  Hordem^  the  testator  gave  all  his  property  to  his  daughters,  and  there 
were  illegitimate,  but  no  legitimate,  daughters,  and  Bacon,  V.  C.  held,  that  the 
illegitimate  daughters  took  under  the  bequest ;  but  the  case  was  dissented  from 
by  Mallins,  V.  C,  in  Ellis  v.  Houaton^^  on  the  ground,  following  Bimn  v.  Boring 

^  Intestate  and  Testamentary  Saccession  in  India,  p.  107. 

•  Paul  V.  Child/rmj  L.  E.,  12  Eq.,  16;  In  re  OverhilVs  Trust,  1  Sm.  and  Giif.,  868,  per 
Stdart,  V.  C. 

•  5  B.  L.  R.,  (P.  C),  1. 

*  Intestate  and  Testamentary  Suoceasion  in  India,  p.  105.  As  to  oases  in  which  Oovrtt 
are  to  be  guided,  in  oonstming  wills,  by  the  rules  of  justice,  equity  and  good  consoieac  tee 
Brougkton  v.  Pogose,  ]2  B.  L.  R.  (F.  B.)  74  ;  Abraham  v.  Abraham^  9  M.  I.  A.  195:  Ore  ray 
V.  Hogg,  Bourke's  Rep.  Pt.  VII,  p.  133,  Reg.  Ill  of  1793,  s.  21  j  Reg.  II  of  1802  (Mad.)  r       . 

*  Indian  Saooession  Act,  s.  87,  illustration  (c). 

«  Ellis  V.  Houston,  L.  R.,  10  Chan.  Div.,  236  ;  CaHwright  v.  Yawdry,  5  Ves.,  680. 
f  L.  R.,  1  Chan.  Div.,  644. 
»  L.  B.,  10  Oh.  D.,  236. 
»  L.  R.,  7  H.  L.,  668. 
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that  as  the  testator  was  married,  there  was  a  possibility  of  his  having  legitimate 
danghters,  who  wonld  take.^ 

Where  a  testator  made  a  special  and  distinct  provision  for  J.  M.,  the  illegiti- 
mate child  of  his  daughter  A.  J.,  the  Court  of  Appeal  held,  that  this  was  incon- 
sifltent  with  an  intention  to  include  J.  M.  in  a  subsequent  general  gift  to  A.  J.'s 
children.*  In  In  re  Humphries^  the  testatrix  bequeathed  to  "  A,  the  eldest  daugh- 
ter of  my  deceased  daughter,  S,  my  gold  watch  "  and  she  bequeathed  other  pro- 
perty "  in  trust  for  such  of  the  children  of  my  deceased  daughter  S,  who  shall 
attain  twenty-one,  absolutely  share  and  share  alike,  the  shares  of  such  of  them  as 
shall  be  daughters  to  be  for  their  sole  and  separate  use."  S  had  two  legitimate 
children  and  she  had  also  one  illegitimate  daughter  who  was  the  person  spoken 
of  as  "A,  the  eldest  daughter "  of  S.  The  Court  held  that  there  was  sufficient 
indication  of  an  intention  that  A  should  be  included  in  the  description  of  ^'the 
ddldi'en  of  S." 

Section  86  of  the  Indian  Succession  Act  lays  down  the  following  apparently 
hard-and-fast  rules  of  construction.  The  word  *  children '  in  a  will  applies  only 
to  lineal  descendants  in  the  first  degree  ;  the  word  *  grandchildi-en '  applies  only 
to  lineal  descendants  in  the  second  degree  of  the  person  whose  *  children '  or  'grand- 
children '  are  spoken  of  ;*  the  words  *  nephews '  and  '  neices  '  apply  only  to  the 
children  of  brothers  or  sistei^s  ;  the  words  *  cousins'  or  '  first  cousins,'  or  'cousins- 
german '  apply  only  to  children  of  brothers  or  of  sisters  of  the  father  or  mother 
of  the  person  whose  *  cousins,'  or  *  first  cousins,'  or  *  cousins-german '  are  spoken 
of ;  the  words  '  first  cousins  once  removed  '  apply  only  to  children  of  cousins- 
german,  or  to  cousins-german  of  a  parent  of  the  person  whose  *  first  cousins  once 
removed  '  are  spoken  of ;  the  words  *  second  cousins'  apply  only  to  gi'andchildren 
of  brothere  or  of  sisters  of  the  grandfather  or  grandmother  of  the  person  whose 
*  second  cousins'  are  spoken  of ;  the  woi^ds  *  issue'  and  *  descendants*  apply  to  all 
lineal  descendants  whatever  of  the  person  whose  '  issue '  or  *  descendants '  are 
spoken  of.*  Words  expressive  of  collateral  relationship  apply  alike  to  relatives 
of  full  and  of  half-blood.  All  words  expressive  of  relationship  apply  to  a  child 
in  the  womb  who  is  afterwaixis  born  alive.* 

These  rules  in  the  main  are  in  accordance  with  the  rules  of  construction  ap- 
plied by  the  Court  in  England  in  respect  of  the  same  terms.  The  corresponding 
mU  1  in  England,  however,  seem  more  elastic,  and  have  in  some  cases  been  modi- 

^teetate  and  TestameBtary  Succession  in  India,  p.  105. 

lieggon  r.  Emdle,  L.   R.,  15  Chan.  Div.,  See  Bagley  v.  Mollard,  1  Rnss.  and  My.,  581— 
586     ^Ukinwn  v.  Adam,  1  V.  and  B.,  422—468 ;  In  re  Humphries,  L.  R.,  24.  Ch.  D.,  691. 
[i.  R.,  24  Ch.  D.,  691. 

Oxford,  {Earl  of)  ▼.  Churchill,  3  V.  and  B.,  59. 
Leigh  r.  Norhury,  18  Ves.,  340. 
Section  86  of  the  Indian  Sncc^ssion  Act  does  not  apply  to  Hindos. 
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fied  acGording  to  circumstaiiGes  indicating  an  extended  or  restricted  meaning  as 
the  case  may  be.  For  instance,  tliongli  in  England,  nephews  and  neices  meaa 
pnm&fade  the  children  of  brothers  and  sisters  including  those  of  the  half-blood,' 
.  yet,  if  the  testator  at  the  date  of  his  will  and  death  had  no  nephews  and  neices 
of  his  own,  nephews  and  neices  of  his  wife  will  take,  even  though  the  testator 
had  brothers  and  sisters  liying  at  the  date  of  his  will>  In  Beeves  v.  Brymei* 
there  is  a  dictum  of  Lobd  Alyanlet  that  children  may  mean  grandchildrai, 
where  there  can  be  no  other  construction,  and  in  Crooke  v.  Broohein^  the 
Lords  Commissioners,  while  they  held  that  grandchildren  could  not  take 
under  a  gift  to  children,  went  to  say  that  if  there  were  no  child,  grandchildraa 
might  have  taken.  In  Berry  v.  Berry^  there  was  a  gift  to  the  children  of  the 
testator's  deceased  brother,  and  in  another  clause  of  the  will  there  was  a  gift 
to  the  issue  of  the  same  brother.  The  brother  had  only  one  son,  who  died 
in  the  testator's  lifetime  leaving  four  children.  Following  the  dicta  referred  to, 
and  apparently  relying  upon  the  grandchildren,  as  issue  of  the  brother,  being 
objects  of  the  testator's  bounty,  it  was  held  that  the  grandchildren  took  the  gift 
to  the  children  of  the  brother.*  In  a  very  recent  case,  in  which  these  cases 
just  quoted  were  considered,  under  a  gift  to  children,  where  there  were  no  children 
living  at  the  date  of  the  will,  grandchildren  were  allowed  to  take.^  The  principle 
upon  which  the  English  Courts  act  appears  to  be  this — that  if  the  testator  gives 
a  legacy  to  the  children  of  a  deceased  person  mentioning  that  person  to  be  dead, 
and  at  the  date  of  the  will  there  were  no  children  of  that  person,  but  their 
grandchildren,  then  the  Court,  on  the  principle  ut  res  magis  valeat^  holds  that  the 
gift  takes  effect  in  favour  of  the  grandchildren. ^ 

In  England,  the  word  "  issue"  has  been  restricted  to  mean  children  and  not 
other  lineal  descendants  where  it  appeared  that  the  testator  intended  so  to  use  it, 
as  where  the  word  was  coupled  with  the  word  parent,®  but  the  words  "issue 
lawfully  begotten  "  will  not  limit  a  bequest  to  the  children.  i<^  Those  who  take 
under  a  bequest  to  issue  or  descendants  of  a  particular  person  take  per  capita*^ 

^  Qrieves  ▼.  Bawlet/,  10  Hare,  63. 

»  aheratt  v.  Mowntfield,  L.  R.,  8  Ch.,  928  ;  Hogg  v.  CooJt,  82  Beav.,  641.     See  In  rs  Taylor, 
L.  K.,  84  Ch.  D.,  225  j  see  supra,  pp.  144, 149. 
»  4  Ves.,  698. 

♦  2  Vera.,  p.  106 ;  Hussy  y.  Dillon,  Amb.,  603  j  WytU  v.  Blackman,  1  Ves.,  196. 

*  3  Giff .,  134. 

•  See  Fenn  v.  Death,  23  Beay.,  78. 

^  In  re  8mith,  L.  E.,  35  Ch.  D.,  669. 

»  Ibid,  per  Kay,  J. ;  see  Radcliffe  v.  Buckley,  10  Ves.,  195. 

•  Sibley  V.  Perry,  7  Ves.,  522  j  Martin  v.  Holgate,  L.  B.,  1  H.  L.,  176 ;  Hensfnan '         ^ 
U.,  7  Ch.,  276 ;  2  Jarm.,  106. 

"  Evans  v.  Jones,  2  Coll.,  516. 

»*  Crossly  v.  Clare,  Amb.,  897  j  BuUer  v,  Stralton,  3  Bro.  C,  C,  367, 
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A  gift  to  o&prixig  has  been  held  to  be  a  gift  to  children  to  the  exclusion  of 
gmndchildren.^  In  In  re  Blower*s  Trust,^  Stuaet,  V.  C,  allowed  great-nephews 
and  neices  to  be  included  in  a  gift  to  nephews  and  neices,  but  on  appeal,  the 
Court  confined  the  words  nephews  and  neices  to  their  primary  signification.^ 

Under  English  law,  ^*  cousins "  and  "  cousins-german  "  are  held  to  mean, 
primd  faciej  first  cousins  and  do  not  include  the  descendants  of  first  cousins.^ 
So,  it  has  been  held,  that  "  second  cousins"  will  not  include  children  or  grand- 
children of  first  cousins^  or  first  cousins  once  removed^  but  in  another  case,  where 
iliere  were  no  second  cousins  either  at  the  date  of  the  will  or  at  the  date  of 
the  testator's  death,  first  cousins  once  removed  were  held  entitled  under  a  gift  to 
**mj  second  cousins.^ 

According  to  the  rule  as  to  half-blood,  which  is  the  same  in  India  as  in 
England,  gifts  to  brothers  and  sisters  generally  will  include  half-brothers  and 
nstei'8,  and  their  children  will  take  under  gifts  to  nephews  and  neices.^  There 
most,  however,  be  a  blood-relationship,  so  that  widows  or  widowers  of  deceased 
brothers  or  sisters  will  not  be  entitled  under  such  gifts.^ 

As  we  have  seen,  "  children  '*  or  "  issue  "  may  be  used  as  words  of  limitation 
merely,  as  where  there  is  a  gift  to  "  A  and  his  children"  or  "  to  A  and  his  issue.  ^^ 

There  is  nothing  in  the  rule  in  the  Succession  Act  now  under  discussion 
which  would  prevent  a  gift  to  "  children "  simpliciter  including  children  by 
any  marriage.^^ 


Where  a  legatee  is  given  by  a  will,  or  by  a  will  and  the  codicils  to  such 
will,  more  than  one  legacy,  the  question  arises  whether  they  are  to  be  treated  as 
cumulative  or  substitutional.  If  the  will  affords  no  indication,  as  to  whether 
the  second  bequest  was  intended  to  be  in  stead  of,  or  in  addition  to,  the  first,  and 
the  question  is  raised,  the  following  rules  of  construction,  which  closely  foUow 

*  Lister  y,  Tidd,  29  Beav.,  618 ;  Thompson  v.  Beasley,  3  Drew.,  7. 
■  L.  B.,  11  Eq.,  97. 

*  Ibid,  6  Ch.,  361. 

^  Qtoddart  v.  Nelson,  6  De6.  M.  and  G.,  68 ;  Sanderson  v.  Bayley,  4i  M.  and  C,  56. 
»  In  re  ParJcer,  L.  B.,  17  Ch.  D.,  262. 

*  ^^ridgnorth  {Corporation  of)  v.  CoZZtfis,  .15  Jim.,  641. 

re  Bonner,  L.  B.,  19  Ch.  D.,  201 ;  Blade  ▼.  Foohs,  9  Sim.,  386. 

Aevee  ▼.  Bawley,  10  Ha.,  63,  66. 

^ussey  ▼.  BerJeley,  2  Ed.,  194. 

ndian  Sucoession  Act,  s.  84.  ^ng  v.  Byr^,  10  H.  L.  C,  171 ;  SleUer  v.  Dangerfield, 
16  ]        id  W.,  268. 

>ritekell  ▼.  Taynton,  1  B.  and  My.,  641 ;  Slavers  v.  Barnard,  2  Y.  and  C*,  639 1  see  Isaac 
y.  1        >«,  L.  B.,  9  Eq.,  191. 
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the  English  law,^  apply^  under  the  Indian  Succession  Act :  First, — If  the  same 
specific  thing  is  bequeathed  twice  to  the  same  legatee  in  the  same  will,  or 
in  the  will  and  again  in  a  codicil,  he  is  entitled  to  receive  that  specific  thing 
only.^  Thus,  if  A  having  ten  fihai*es,  and  no  more,  in  the  Bank  of  Bengal, 
make  his  will,  containing  near  ite  commencement,  the  words  "  I  bequeath  my 
ten  shares  in  the  Bank  of  Bengal  to  B,"  and  after  other  bequests,  the  will 
concludes  with  the  words  '^  and  I  bequeath  my  ten  shares  in  the  Bank  of 
Bengal  to  B.*'  B  is  entitled  simply  to  receive  A's  ten  shares  in  the  Bank 
of  Bengal ;  or  if,  having  one  diamond  ring,  which  was  given  him  by  B,  A 
bequeathed  to  0  the  diamond  ring  which  was  given  him  by  B,  and  after> 
wards  by  a  codicil  to  his  will,  he,  after  giving  other  legacies,  bequeathed  to  C 
the  diamond  ring  which  was  given  him  by  B,  C  can  claim  nothing  except 
the  diamond  ring  which  was  given  to  A  by  B>  Second, — Where  one  and  the 
same  will,  or  one  and  the  same  codicil,  purports  to  make  in  two  places  a 
bequest  to  the  same  person  of  the  same  quantity  or  amount  of  anything,  he 
is  entitled  to  one  such  legacy  only.^  Thirds — Whei'e  two  legacies  of  unequal 
amount  are  given  to  the  same  person  in  the  same  will,  or  in  the  same  codicil, 
the  legatee  is  entitled  to  both.'''  Fourth, — Where  two  legacies,  whether  equal 
or  unequal  in  amount  are  g^ven  to  the  same  legatee,  one  by  a  will  and  the 
other  by  a  codicil,  or  each  by  a  different  codicil,  the  legatee  is  entitled  to  both 
legacies.^ 

Tl;^  first  rule  it  will  be  observed  applies  only  in  case  of  specific  bequests, 
I.  e.,  bequests  of  specified  property  distinguished  from  all  other  property  of 
the  testator.^ 

The  rule  against  double  gifts  being  cumulative  does  not  apply  to  cases 
where  a  residue  or  a  share  of  a  residue  is  given  to  a  person  to  whom  a  specific 
or  pecuniary  gift  has  been  made.'  The  intention  of  the  testator,  as  has  been 
already  indicated,  where  it  can  be  collected  from  the  will,  or  the  will  and 
codicils,  must  over-ride  the  rules  stated  above.^®     Even  where  there  is  hut  one 

^  See  notes  to  Hooley  v.  Hattonf  2  Wh.  and  Tad.,  L.  C,  321. 

'  Indian  Sacoession  Act,  s.  88.    This  section  applies  to  Hindus  etc.  under  the  Hinda  Willfl 

Act. 

'  See  Duke  of  8t.  Alhans  v.  BeaucUrk^  2  Atk,,  638 ;  Suisse  y,  Lowther,  2  Hare,  482. 

*  Indian  Succession  Act,  s.  88,  illustrations  (a),  (b}. 

*  Holford  V,   Wood,  4i  Ves.,  76  ;  Oarth  v.  Meyrickf  1  Bro.,  C.  C,  30 ;  Manning  v.  2V««rr, 
3  U.  and  K.,  29 ;  Early  ▼.  MiddlBton,  14  Beav.,  453. 

*  Cvrry  v.  File,  2  Bro.  C.  C,  226. 

1  Hooley  v.  Hatton,  1  Bro.  CO.,  389n. ;  Creeeweil  r,  Cresswell,  L.  B.|  6  £q.,  69 ;   TTt        v. 
0'  Leary,  L.  E.,  12  Eq.,  625 ;  L.  E.,  7  Chan.,  448.  •  ' 

*  For  definition  of  speoifio  legacies,  see  Indian  Saccession  Act,  s.  129. 

*  Kirkpatriek  ▼.  Bedford,  L.  E.,  4  Ap.  Ca.,  96 ;  Ledger  v.  Booker,  18  Jar.,  481. 
>•  Jocknejf  ▼.  Uaneard,  3  Hare,  620. 
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testMnentaiy  paper,  legacies  of  the  same  amouiit  will  be  cumulative  if  the 
testator  connects  a  different  motive  in  regard  to  each  legacy,  for  by  so  doing  he 
intimates  an  intention  that  the  legatee  should  take  the  second  legacy  in  addition 
to  the  other.^  So,  where  the  gift  was  to  trustees,  and  the  legacies  which 
wesre  of  equal  amount  and  g^ven  by  the  same  will,  were  introduced  by  the  words 
'  upon  trust  to  pay,'  and  '  upon  further  trust  to  pay,'  the  legatee  was  held 
entitled  to  both.^  On  the  other  hand,  where  legacies  of  equal  amount  are  given 
by  different  instruments  they  may  be  construed  to  be  substitutional  if  expressed 
to  be  given  from  the  same  motives.^  Generally,  it  may  be  said,  a  difference 
in  the  way  in  which  two  gifts  are  given  is  in  favour  of  their  being  cumulative.* 
Thug,  wh^Tc  A  by  his  will  bequeaths  to  B  the  sum  of  Rs.  5,000  and  also  be- 
qneaths  to  him  the  sum  of  Rs.  5,000,  if  he  shall  attain  the  age  of  18,  B  is  entitled 
absolutely  to  one  sum  of  Rs.  5,000  and  takes  a  contingent  interest  in  another 
sum  of  Rs.  5,000.  «^ 

In  Bussell  v.  Dickson^  the  testator  gave  by  his  will  "  to  my  natural  or  re- 
puted daughter  M.  S.  £2000  for  her  own  sole  or  separate  use,  the  interest 
tbereof  at  5  per  cent,  to  be  expended  on  her  education,"  and  entrusted  the  care 
and  charge  of  her  to  his  brother.  In  a  codicil  executed  five  years  afterwards 
he  said  "  I  add  £3000  to  the  £2000  to  which  M.  S.  is  entitled  under  my  will  by 
which  she  becomes  entitled  to  £5000."  About  a  year  afterwards  and  about  ten 
days  before  his  death  he  made  a  further  codicil  in  which  he  said  "  not  having 
time  to  alter  my  will,  and  to  guard  against  any  risk,  I  hereby  charge  the  w^ole  of 
my  estate  and  property  in  the  funds  with  the  sum  of  £20,000  for  my  daughter 
M.  D."  in  this  instance  giving  her  his  own  name  as  if  she  was  a  legitimate 
daughter.  The  circumstances  were  held  to  be  sufficient  to  rebut  the  presump- 
tion in  favour  of  the  last  legacy  being  treated  as  an  additional  legacy. 

In  England,  legacies  given  by  different  instruments  have  been  held  to  be 
substitutional  and  not  cumulative  where  there  was  ground  for  treating  the  second 
instrument  as  intended  to  be  in  substitution  of  the  former,^  as  where  the  second 
instrument  was  described  as  the  last  will  and  testament.^      The  contents  of  the 

'  Indian  Snooeflsion  Act,  a.  88,  illostration,  (g), 

•  Barkenskato  v.  Hodge,  22  W.  R.,  (Bng.)  484,  cited  in  Theobald  on  Wills,  p.  108. 

•  B^nyon  Y.Bewyon,  17  Ves.,  34;  Eurst  v.  Beaeh,   5  Madd.,   858;  see  Wilson  v.  (yLeary, 
L.  ]      /  Ch.,  448. 

Masters  v.  MasterSy  1  P.  W.,  523  ;  Hodges  v.  Peacock,  3  Ves.,  785  ;  Indian  Saccession 
Act  ».  88,  illustrations  (g),  (h)  and  (i). 

Indian  Sncoession  Act,  s.  88,  illustration  (t). 

4  H.  L.  Ca.,  293. 

DuJke  of  8t,  Albans  y.  Beauclerh,  2  Atk.  636. 

Hemming  v.  Olutterhricjc,  1  Bli.,  N.  S.,  479,  2  S.  and  S.,  311  j  see  Wilson  v.  (TLeary 
L.  ]    ,7  Ch.,  448,  p.  455 ;  Tackey  ▼.  Henderson,  33  Beav.,  174. 
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mstraments  may  rebut  the  primd  fade  intention  and  show  that  cnmnlatdon  wae 
not  intended,  bnt  mere  repetition,  as  in  Whyte  v.  Whyte,^  where  the  testator 
executed  two  instrnments  at  the  same  time  containing  a  legacy  of  precisely 
the  same  amount  to  the  same  individual.  In  Barclay  y.  WainwrigKt^^  the  role 
against  cumulative  legacies  under  difEerent  instruments  was  repelled  by  internal 
evidence  by  the  circumstance  that  all  the  legatees  by  the  first  instrument  w«?e 
legatees  in  the  second,  except  those  who  were  dead  or  had  quitted  the  testa- 
tor's service. 

In  England,  the  rules  as  to  substitutional  or  cumulative  gifts  are  treated 
as  rules  of  presumption  rather  than  rules  of  construction,  and  parol  evidence 
is  admissible  to  rebut  the  presumption  that  a  subsequent  gift  in  the  same  will, 
or  in  a  later  testamentary  document,  is  substitutional  and  not  cumulative.  It 
is  admissible  when  the  Court  itself  raises  the  presumption  against  double 
legacies,  to  show  that  the  testator  intended  the  legatee  to  take  both,  for  that  is 
in  support  of  the  apparent  intention  of  the  will.  But  where  the  Court  does  not 
raise  the  presumption,  as  where,  for  instance,  legacies  of  equal  amount  ore  given 
simpliciter  by  difEerent  instruments,  parol  evidence  is  not  admissible  to  show 
that  the  testator  intended  the  legatee  to  take  one  only,  for  that  is  in  opposition 
to  the  will.^  Thus  in  Hurst  v.  Beach,^  where  a  legacy  of  £300  was  given  by  a 
will  and  a  legacy  of  £500  by  a  codicil,  evidence  was  tendered  to  show  that  the 
testatnx  did  not  mean  the  second  legacy  as  a  further  gift  of  £500.  Sir  Joffii 
Leach,  M.  R.,  said, — "  Such  evidence  cannot  be  received  without  breaking  in 
upon  the  primary  rule,  that  parol  evidence  is  not  admissible  against  the  expressed 
effect  of  a  written  instrument.''^  It  is  not  clear,  having  regard  to  the  language 
of  s.  88  of  the  Indian  Succession  Act,  whether  parol  evidence  would  be  allowed 
under  s.  62  of  the  same  Act,  under  circumstances  where  it  would  be  admissible 
in  England. 

I  pass  now  to  a  consideration  of  the  law  as  to  residuary  bequests. 

A  residuary  legatee  may  be  constituted  by  any  words  that  show  an  inten- 
tion on  the  part  of  the  testator  that  the  person  designated  shall  take  the  surplus 
or  residue  of  his  property.^  It  is  sufficient  that  the  intention  of  the  testator  be 
plainly  expressed  in  the  will  that  the  surplus  of  his  estate,  after  payment  of 

*  L.  R.,  17  Eq.,  60. 

*  3  Yea.  462 ;  see  Allan  v.  Callow^  Ihid,  289. 

*  2  White  and  Tud.,  L.  C,  336. 
«  5  Madd.,  351. 

»  See  Qay  v.  Sharps  1  My.  and  K.,  589 ;  Hall  v.  Hillf  1  Dr.  and  War.,  94^  116  ;  «ki  v. 

^ain,  4  Hare,  216. 

*  Indian  Succession  Act,  s.  89.    This  section  appUea  to  Hindus,  etc.,  under  the        Iv 
drills  Act. 
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debts  and  legacies  shall  be  taken  by  a  person  designated. ^  Thus,  where  A  made 
her  will  consisting  of  several  testamentary  papers,  in  one  of  which  were  con- 
tained the  following  words :  "I  think  there  will  be  something  left,  after  all 
funeral  expenses,  <fcc.,  to  give  to  B,  now  at  school,  towards  equipping  him  to  any 
profession  he  may  hereafter  be  appointed  to,"  B  was  constituted  residuary  legatee.* 
So,  if  A  makes  his  will,  with  the  following  passage  at  the  end  of  it,  "I 
believe  there  will  be  found  sufficient  in  my  banker's  hands  to  defray  and  dis- 
charge my  debts,  which  I  hereby  desire  B  to  do,  and  keep  the  residue  for  her 
own  use  and  pleasure,"  B  is  constituted  the  residuary  legatee.*  Again,  under 
a  bequest  of  all  the  testator's  property  to  B,  except  certain  stocks  and  funds 
which  are  bequeathed  to  C,  B  is  constituted  residuary  legatee.* 

Under  a  residuary  bequest,  the  legatee  is  entitled  to  all  property  belonging 
to  the  testator  at  the  time  of  his  death,  of  which  he  has  not  made  any  other 
testamentary  disposition  which  is  capable  of  taking  effect.^  In  other  words,  a 
residuary  bequest  will  comprise  all  property  which  is  not  effectually  disposed  of 
by  the  will,  whether  by  reason  of  lapse,  remoteness  of  the  bequest,  or  otherwise.® 

Where  a  testatrix  made  a  will  which  she  declared  to  be  her  '  last  will  and 
testament,'  and  thereby  appointed  an  executor,  and  after  giving  legacies,  pro- 
ceeded as  follows  :  "  After  these  legacies  and  my  doctor's  bills  and  funeral  ex- 
pences  are  paid,  I  leave  (sic)  to  my  sister  M.  P.,"  this  was  held  to  be  a  good 
gift  of  the  residue  to  M.  P.7  So,  where  a  will,  after  making  a  number  of 
bequests,  directed  that  "  should  there  be  any  surplus  after  the  above  expendi- 
ture," that  surplus  should  go  in  a  certain  and  legitimate  way,  it  was  hold,  that 
the  gift  of  the  *  surplus  *  was  a  gift  of  the  residue,  and  that  the  preceding  be- 
quests would,  in  the  event  of  their  proving  invalid,  fall  into  the  residue,  and 
pass  with  it  under  the  will.^ 

In  some  cases  it  was  considered  that  the  expressions  "  et  cetera  "  and  "  and 
other  effects  "  after  an  enumeration  of  particular  things  were  not  sufficient  to  pass 
the  general  residue  but  must  be  confined  to  things  ejusdem  generis^  the  meaning 


*  WilliamB  on  Execators,  p.  1460 ;  Heame  ▼.  Wigginton^  6  Madd.,  120. 

'  Indian  Sacceasion  Act,  8.  89,  iUastration  (a),  following  the  case  of  Leighton  v.  Bailiet  3 
tf.  and  K.,  267. 

'  Ibid,  illiutration  (b),  following  the  case  of  Boys  v.  Morgan,  9  Sim.,  289. 

*  Jhid,  illnBtration  (e). 

'  Indian  Bnccession  Act,  s.  90.  This  section  applies  to  Hindas,  etc.,  under  the  Hinda 
Wills  Act. 

*  Bernard  v.  MvnshnUly  1  John.,  276 ;  see  Leake  y.  Robinson,  2  Mer.,  392. 

*  Re  Baesett's  Estate,  L.  B.,  14  Eq.,  54. 

*  Ihearlcanath  Bysaek  v.  Surroda  Persaud  Bt/sacTcy  1  C.  L.  B.,  566 ;  (S.  0.)  T.  L.  B.,  4  Calc 
its  ;  Chapman  v.  Brown,  6  Ves.,  404 ;  Mitford  v.  Reynolds,  1  Ph  ,  185  ;  Fish  v.  AHorneg -General, 
L.  R.,  4  Eq.,  521 ;  Sadler  t.  Turner,  8  Ves.,  617. 
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being   "  and  all  other  things  like  the  preceding,"^  but  in  more  recjent  cases  the 
tendency  seems  to  be  to  give  the  widest  signification  to  snch  expressions. 

In  Hodgson  v.  Jex,^  where  the  testator  after  devising  certain  •  freehold  pro- 
perty, devised  "  all  my  furniture,  plate,  linen  and  other  effects  that  may  be  in 
my  possession  at  the  time  of  my  death,"  Jessel,  M.  R.,  said,  "  It  is  alleged  that 
the  words  *  other  effects  '  are  to  be  cut  down  so  as  to  mean  that  which  is  Bome- 
thing  like  furniture,  plate  or  linen.  But  the  answer  is  that  the  words  of  a  will 
ought  to  have  their  natural  meaning  given  to  them,  unless  there  is  some  contrary 
intention  appearing  in  the  will.  The  mere  fact  that  the  testatrix  enumerates 
some  items  before  the  words  'effects '  does  not  alter  the  proper  meaning  of  these 
words."  Again,  where  the  devise  was  of  all  my  money,  cattle,  farming  imple- 
ments etc.,"  Jessel,  M.  R.,  held  the  words  "  et  cetera  "  passed  the  whole  residuary 
estate.^  Where  general  words  are  used  in  making  a  bequest  followed  by  a 
specification  of  the  property  of  the  testator,  introduced  by  such  words  as  "  ns," 
"  namely,"  "  consisting  of,"  a  similar  construction  is  appHed,  the  later  words 
being  treated  as  not  restricting  the  general  words  but  as  added  by  way  of  enu- 
meration or  description  of  the  chief  particulars  of  which  the  estate  consisted-* 

In  a  case  where  the  testator  bequeathed  the  "  whole  residue  of  money  "  to 
A  "  except  such  things  as  the  under-mentioned,"  it  was  held  that  the  word 
"  money,"  having  regard  to  the  context,  was  used  in  its  general  sense,  and  that 
it  was  sufficient  to  pass  the  residue.^ 

Since  a  will,  as  we  have  seen,  speaks  from  the  death  of  the  testator,*  it  follows 
that  where  property  has  been  specifically  bequeathed,  but  at  the  death  of  the 
testator  has  ceased  to  answer  the  terms  of  the  specific  bequest,  as  where  stock 
specifically  given  has  been  converted,  it  falls  into  the  residue.*^ 

When  all  except  certain  property  is  given  by  a  residuary  clause,  and  the 
excepted  property  is  given  to  a  legatee  who  dies  in  the  lifetime  of  the  testator, 
or  the  gift  of  the  excepted  property  fails  for  remoteness,  the  excepted  property 
will  pass  under  the  residuary  clause.^ 

*  Neunnan  v.  Newman,  26  Beav.,  220  ;  Bamahy  v.  Tassel,  L.  R.,  11  Eq.,  368.     See  wpr% 
pp.  152,  153. 

•  L.  R.,  2  Ch.,  122. 

•  Chapman  v.  Chapman,  L.  R.,  4  Oh.  D.,  800. 

•  Bridges  v.  Bridges,  8  Vin.  Abr.  Devise,  295,  pi.  13  ;  Dean  ▼.  Gibson,  L.  R.,  «  t?^  '^8 ; 
Chalmers  y.  Storil,  2  V.  and  B.,  222  ;  King  v.  George,  L.  R.,  4  Ch.  D.,  486  ;  8idgni9e9  -  wer, 
L.  K.,  15  Ch.  D.,  594. 

•  In  the  goods  of  Wfiite,  L.  R.,  7  P.  D.,  65. 

•  Indian  Snccession  Act,  s.  77. 

'  Mayfield  v.  Newton,  2  Coll.,  520  note. 

«  Evaus  V.  Jones,  2  Coll.,  516  j  Thompson  y.  WhUelock,  4  DeG.  and  J.,  4©0  ;  Bligi,.  M' 
noil,  L.  B.,  23  Ch.  D.,  218. 
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In  England,  where  a  testatrix  gave  certain  lands  in  the  parish  of  H  to  A, 
B,  and  C,  as  joint  tenants-in-fee,  and  devised  to  the  plaintiff  "  the  rest  of  my 
freehold  hereditaments  in  the  parish  of  H.  and  all  my  freehold  hereditaments 
in  the  parishes  of,  &c."  the  devise  to  A,  B,  and  C  having  been  declared  void, 
it  was  held,  that  the  lands  comprised  in  that  devise  did  not  pass  nnder  the 
gift,  which  was  a  specific  gift,  of  the  "  rest  of  my  freehold  hereditaments  in  the 
parish  of  H,"  but  was  undisposed  of.^  That  case  was  decided  under  s.  25  of  the 
Wills  Act,  which  is  similar,  as  to  real  property,  to  s.  90  of  the  Indian  Succession 
Act.  It  enacts  that — "  Unless  a  contrary  intention  shall  appear  by  the  will  such 
real  estate  or  interest  therein  as  shall  be  comprised  in  any  devise  in  such  will 
contained,  which  shall  fail  or  be  void  by  reason  of  the  death  of  the  devisee  in  the 
lifetime  of  the  testator,  or  by  reason  of  such  devise  being  contrary  to  law  or 
otherwise  incapable  of  taking  efEect,  shall  be  included  in  the  residuary  devise 
(if  any)  contained  in  the  will."  Hellish^  L.  J.,  was  of  opinion,  that  the  section 
only  applied  where  there  was  **  what  might  be  called  a  universal  residuaiy 
devise, — that  is  to  say,  a  devise  of  all  the  residue  of  the  testator's  lands." 

A  residuary  gift  passes  property  over  which  the  testator  has  a  general 
power  of  appointment  under  s.  56  of  the  Indian  Succession  Act,  and  which  he 
has  not  appointed,  or  has  ineffectually  attempted  to  appoint.  Thus,  where  a 
testatrix,  having  a  power  of  appointment  over  a  sam  of  stock,  appointed  the  stock 
to  her  sons,  A  and  B,  and  she  left  the  residue  of  her  property  to  A,  and  B  died 
before  her, — it  was  held,  that  A  was  entitled  as  residuary  legatee  to  the  share 
intended  for  B.*  In  England,  where  a  testator  shows  an  intention  not  to  include 
certain  property  in  a  residuary''  bequest,  effect  will  be  given  to  his  intention.^ 
In  the  case  of  Davers  v,  Dewes^  the  testator  by  his  will  declared  his  intention  to 
dispose  of  his  household  goods  by  a  codicil  and  devised  the  rest  of  his  personal 
estate  not  disposed  of  by  the  codicil  to  his  wife.  He  afterwards  made  a  codicil 
bat  did  not  thei'eby  dispose  of  his  household  goods,  and  it  was  held  that  the 
residuary  legatee  was  not  entitled  to  the  household  goods,  but  that  they  went  to 
those  entitled  under  the  Statute  of  Distributions.^  Here,  apparently,  if  the 
bequest  is  really  residuary  (and  whether  it  is  or  not,  depends  simply  upon  the 
will  showing  the  intention  of  the  testator  to  pass  by  the  gift  the  residue  of  his 
property),  property  excluded  from  the  residue  and  not  otherwise  disposed  of 
most  pass  by  the  residuary  bequest. 


jfingett  y.  Jewnings,  L.  B.,  6  Ohan.,  333. 
tooner'a  Truat,  2  Sim.,  N.  S.,  129. 

cuiit  V.  Pwry,  23  Beav.,  276  j  Davers  v.  DeweSf  3  P.  Wms.,  40. 
J,  Wms.,  40. 
*       ie  Oreen  ▼.  Pertwee,  5  Ha.,  249  ;  Cunningham  v.  Man-ay,  12  Jar.,  517  ;  Evans  r.  Jones 
2Cc       '16. 
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In  Blight  v.  Hartnoll^  the  testator  gave  to  C.  FT.  all  her  personal  property, 
except  a  certain  warf  which  she  bequeathed  to  purposes  which  failed,  and  it 
was  held  that  the  wharf  fell  into  the  residue  belonging  to  C.  H.  But  in 
that  case,  it  was  considered,  there  was  no  intention  to  exclude  the  wharf  from 
the  residue.* 

It  is  hardly  necessary  to  point  out  that  under  a  residuary  bequest,  a  l^aiee 
in  this  country  is  entitled  to  immoyeable  as  well  as  moveable  property.' 

Before  leaving  the  subject  of  residuary  bequests  it  is  necessary  to  deal  with 
what  is  known  as  the  doctrine  of  lapse  for  where  a  legacy  lapses  it  falls  into 
the  residue  of  the  testator's  estate,  unless  the  testator  has  guarded  against  this 
by  directing  that  it  should  go  to  some  other  legatee. 

The  law,  it  is  said,  always  leans  in  favour  of  early  vesting  of  estates  bequeath- 
ed or  devised.*  The  efEect  of  this  principle  "  seems  to  be  that  property  which  is  the 
subject  of  a  disposition,  whether  testamentary  or  otherwise,  will  belong  to  the 
object  of  gift  immediately  on  the  instrument  taking  efiEect,  or  so  soon  afterwards 
as  such  object  comes  into  existence,  or  the  terms  thereof  will  permit.  As, 
therefore,  a  will  takes  efPect  at  the  death  of  the  testator,  it  follows  that  any 
devise  or  bequest  in  favour  of  a  person  in  esse, — i,  e.,  without  any  indmation  of 
a  desire  to  suspend  or  postpone  its  operation,  confers  an  immediately  vested 
interest."*  In  the  case  of  a  legacy  given  in  general  terms,  without  specifying' 
the  time  when  it  is  to  be  paid,  the  legatee  has  a  vested  interest  in  it  from  the 
day  of  the  death  of  the  testator,  and  if  he  die  without  having  received  it,  there 
is  no  lapse  but  the  legacy  passes  to  his  representatives-^  If,  however,  the 
legatee  does  not  survive  the  testator,  the  legacy,  whether  of  moveable  or  immore- 
able  property,  cannot  take  effect,  but  is  said  to  lapse  and  forms  part  of  the  residue 
of  the  testator's  property,  unless  it  appears  by  the  will  that  the  testator  intend- 
ed that  it  should  go  to  some  other  person.     Accordingly,  in  order  to  entitle  the 


»  L.  R.,  23  Ch.  Div.,  218. 

'  See  L.  R.,  23  Ch.  Div.,  p.  224 ;  per  Lindlet,  L.  J.,  distingnisliiiig  Dav€r$  y,  Demff  Z 
P.  W.,  40  J  Winman  v.  Fieldy  Kay,  507. 

*  Munmohun  Ohoscd  y.  Pureshnath  Roy,  22  W.  R.,  174. 

*  Duffield  V.  DujgHeld,  3  Bligh,  N.  S.,  260. 

*  1  Jarm.,  799. 

^  Indian  Snccession  Act,  s.  91.  This  section  applies  to  Hindus,  etc.,  nnder  in  io<lo 
Wills  Act.  The  use  of  the  words  *  to  be  paid '  in  the  section  would  seem  to  confine  iU  ert- 
tion  to  pecuniary  legacies  $  bat  it  is  submitted  that  the  same  principle  which  has  vayf 
guided  the  English  Courts  would  be  applied  here  in  the  case  not  only  of  bequests  of  inds 
of  moveable  property,  but  also  of  devises  of  immoveable  property. 

The  subject  of  vestiiig  in  case  of  legacies,  where  the  payment  or  possession  is  pt  n^j 
or  where  the  legacies  are  contingent  on  a  specified  uncertain  event,  is  dealt  with  late 
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representatives  of   the   legatee  to  receive  the  legacy,  it  must  be  proved  that  he 
survived  the  testator. ^ 

The  doctrine  of  lapse,  under  the  Indian  Succession  Act,  as  in  England, 
applies,  not  only  to  personal  estate,  but  also  to  real  estate,*  and  to  cases  of 
appointments  by  way  of  bequest  or  devise,  under  powers.*  In  case  of  powers, 
the  appointee  must  survive  the  donee  of  the  power  in  order  to  take.* 

In  Elliot  V.  8mitk^  where  the  testator  left  legacies  to  three  persons  and 
directed  that  if  any  of  them  died,  his  share  should  go  to  the  others,  and  one  of  the 
legatees  and  the  testator  were  drowned  at  the  same  time,  it  was  held,  it  was 
said,  in  accordance  with  a  long  series  of  cases,®  that  the  word  **  die  "  meant  "  die 
in  the  lifetime  of  the  testator  "  and  that  the  legacy  of  the  legatee  who  died, 
became  part  of  the  residue. 

A  devise  or  bequest  will  lapse  if  the  legatee  be  dead  before  the  making  of 
the  will,  and  in  such  a  case  it  has  been  held  that  parol  evidence  is  not  admissible 
to  show  that  the  testator  knew  at  the  time  of  the  making  of  the  will  that  the 
legatee  was  dead^  so  as  to  raise  a  presumption  that  he  intended  there  should 
be  no  lapse. 

A  bequest  to  a  debtor  of  the  debt  due  from  him  lapses  like  any;  other  legacy,^ 
Thus,  if  the  testator  bequeaths  to  B  Bs.  500  which  B  owes  him,  and  B  dies 
before  the  testator,  the  legacy  lapses.^ 

We  have  already  seen  that  under  such  bequest  as  "  to  A  and  his  children  " 
and  "  to  A  and  his  executors  or  administrators,"  A  takes  the  whole  interest,^^ 
and  accordingly,  if  A  dies  before  the  testator  or  happens  to  be  dead  at  the  date 
of  the  will,  the  bequest  lapses.^^  Even,  if  such  a  legacy  be  confirmed  by  a 
subsequent  codicil,  in  case  of  the  death  of  the  legatee  since  the  date  of  the  will, 
the  lapse  is  not  prevented  so  as  to  give  the  legacy  to  his  children  or  his 
representatives.^* 

If  a  bequest  is  in  the  alternative,  as  to  A  or  his  heirs,  or  to  A  or  his  issue, 

•  Ibid.,  92.    This  section  also  applies  to  Hindns,  etc.,  nnder  the  Hinda  Wills  Act. 

•  Ooodrighi  v.  Wrigkty  1  P.  Wms.,  397  ;  Brett  v.  Rigden,  Plow.,  340. 

•  D.  of  Marlborough  v.  Ld.  Godolphiuy  2  Ves.  Sen.,  61, 

•  Freeland  v.  Pearson,  L.  B.,  3  Eq.,  658. 
»  L.  R.,  22  Ch.  D.,  237. 

•  Bindon  v.   Earl   of  Suffolk,   1  P.  Wms.,  96 ;  Tvme  v.  Moore,  6  Ves.,  666  j  Camhridffe  v. 
Ruo8,  8  Ves.,  12 ;  (yMahoney  v.  Bv/rdett,  L.  E.,  7  H.  L.,  338. 

'  MaybanJc  v.  Brooks,  1  Bro.  C.  C,  84. 

•  Elliot  V.  DevenpoH,  1  P.  Wms.,  84. 

*  Indian  Snocession  Act,  s.  92,  illustration  (a). 
-'  Supra,  p.  181 ;  Indian  Succession  Act,  s.  84. 

"  Indian  Succession  Act,   s.  92,  illustration  (b)  ;  Appleton  v.  Rowley,  L.  B.,  8  Eq.,  139  j 
H     hank  v.  Brooks,  1  Bro.  C.  C,  84. 

^  Maybank  v.  Brooks,  1  Bro.  C.  C,  84  j  Hutcheson  ▼.  Ha/mmond,  3  Bro.  C.  C,  127. 
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or  to  A  or  his  children,  the  *or*  is  in  general  construed  as  substitutional,^  and 
the  bequest  will  not  lapse  by  reason  of  A*8  death  in  the  lifetime  of  the  testator.* 
But  where  a  substitutionary  gift  follows  a  life-interest  as  where  there  is  a  bequest 
of  a  life-interest  to  A,  followed  by  a  bequest  to  B  or  his  heirs,  this  has  reference 
to  B's  dying  in  the  lifetime  of  A,  and  not  of  the  testator,  and  if  B  predeceases 
the  testator,  the  bequest  will  lapse.^ 

A  mere  declaration  that  the  gift  shall  not  lapse  is  not  effectual  to  preyent 
lapse  if  the  legatee  die  in  the  lifetime  of  the  testator,  unless  it  is  dear  thai  it 
is  to  go  to  his  estate  in  that  event  ;^  but  if  the  testator,  after  such  a  declaratian 
against  lapse,  gives  a  legacy  to  A  and  his  executors  and  administrators  this  wiU 
be  sufficient  to  show  that  the  executors  and  administrators  were  to  take  in  the 
event  of  A's  death.^  A  declaration,  however,  that  the  legacy  is  to  vest  from  the 
date  of  the  will  has  been  held,  in  the  case  of  a  similar  legacy,  not  to  be  sufficient 
to  prevent  a  lapse.*  In  Browne  v.  Hope^  the  testator  gave  by  will  the  residue  of 
his  estates  to  trustees,  to  pay  the  same  to  seven  legatees  named,  in  equal  shares, 
as  tenants  in  common,  and  their  respective  executors,  administrators,  and  aa- 
signs,  and  declared  that  such  shares  should  be  vested  in  each  legatees  immediately 
upon  the  execution  of  the  will.  It  was  held,  that  the  share  of  one  of  the 
legatees  who  died  after  the  date  of  the  will,  but  before  the  testator,  did  not 
belong  to  her  legal  representative,  but  had  lapsed.  Wigeam,  V.-C,  said, — "  A 
testator  may  prevent  a  legacy  from  lapsing,  but  the  authorities  show  he  must 
do  one  of  two  things  :  he  must  in  clear  words  exclude  lapse,  or  he  must  clearly 
indicate  who  is  to  take  in  case  the  legatee  should  die  in  his  lifetime.'*^  Thus,  a 
bequest  to  such  persons  as  A  shall  by  deed  or  will  appoint,  and,  in  default,  to 
his  next-of-kin,  will  go  to  the  next-of-kin  in  the  event  of  A  predeceasing  the 
testator,*  for  a  gift  over  in  default  of  appointment  does  not  fail  by  the  death  of 
the  donee  of  the  power  in  the  lifetime  of  the  testator. 

Where  there  is  a  devise  of  an  estate  subject  to  the  payment  of  an  annuity, 
or  of  a  debt  to  a  creditor,  the  death  of  the  intended  devisee  will  not  defeat  the 
gift  of  the   annuity  or  of  the  debt,  for  the  estate  remains  charged.  ^^     So,  where 

^  See  B.  83  and  illoBtration  (e)  to  that  seotion,  su^a^  p.  180. 

*  Qettings  v.  McDermott,  2  M.  and  K.,  69  j  Ee  Porter's  TrustSy  4  K.  and  J.,  188. 

'  Corhyn  ▼.  French^  4  Yes.,  418,  435 ;  see  Ridwell  v.   Ariel,  3  Madd.,  404,    as  qualified  by 
Be  Porter's  Trusts,  4  K.  and  J.,  188. 

*  Pickering  ▼.  Stamford,  8  Yes.,  493  j  Underwood  v.  Wing,  4  D.  M.  and  G.,  638 ;  see  Asvi- 
nail  Y.  Ihichworth,  85  Beay.,  307. 

»  8ihley  v.  Cook,  3  Atk.,  572. 

•  Broione  v.  Hope,  L.  R.,  14  Eq.,  343. 
^  L.  B.,  14  £q.,  343. 

•  Ihid,,  p.  347. 

'  Edwards  ▼.  Saloway,  2  Ph.,  625 ;  Jones  v.  Southall,  32  Bear.,  31. 

*"  Wigg  y.  Wigg,  1  Atk.,  382  ;  Hills  v.  Wirley,  2  Atk.,  606  i  Oke  v.  Heath,  1  Yea.  Se  5  j 

lee  Indian  Saccession  Act,  s.  97. 
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&  testator  devised  an  estate  at  M  to  his  son  on  the  express  condition  that  he 
slionld,  within  three  months  after  the  testator's  death,  relinquish  all  claim  to 
a  sum  of  £3,400  due  to  him  hj  the  testator,  and,  after  devising  other  lands  for 
sale  for  specific  purposes,  declared  that  the  debt  should  not  be  paid  ont  of  the 
residue,  it  was  held,  that  although  the  son  predeceased  the  testator  and  there 
was  oousequentlj  a  lapse  of  the  devise  to  him,  the  condition  bound  the  estates 
aaid  that  the  debt  of  £3,400  must  be  discharged  from  it.^ 

The  doctrine  of  lapse  applies  to  contingent  bequests.  Thus,  if  a  sum  of 
money  is  bequeathed  to  A  on  his  completing  his  eighteenth  year,  and  in  case  he 
should  die  before  he  completes  his  eighteenth  year,  to  B,  and  A  completes  his 
eighteenth  year,  and  dies  in  the  lifetime  of  the  testator,  the  legacy  to  A  lapses, 
and  the  bequest  to  B  does  not  take  efPect.' 

In  England,  where  there  is  a  bequest  to  trustees  in  trust  for  the  payment  of 
debts  to  creditors,  although  the  debts  may  have  been  discharged  by  a  certificate 
in  bankruptcy*  or  barred  by  limitation,  there  will  be  no  lapse  in  the  case  of  cre- 
ditors who  do  not  survive  the  testator;*  but  their  representatives  will  take. 
In  Ooppin  v.  Ooppin^  it  was  held  that  where  creditors  had  released  their 
debt^  they  must  claim  as  voluntary  legatees,  and  that  their  legacies  must  be 
subject  to  the  general  rule,  but  it  is  difficult  to  support  this  case  upon  principle. 

The  rule,  that  in  order  to  entitle  the  representatives  of  a  legatee  to  receive 
the  legacy,  it  must  be  proved  that  he  survived  the  testator,  would  cause  a  legacy 
to  lapse  if  the  testator  and  the  legatee  perished  in  the  same  catastrophe,  as  in 
the  same  shipwreck  or  fire  and  there  was  no  evidence  to  show  which  died  first.* 

According  to  si  93  of  the  Indian  Succession  Act  "  if  a  legacy  is  given  to  two 
persons  jointly  and  one  of  them  dies  before  the  testator  the  other  legatee  takes  the 
whole."  It  will  be  observed  that  the  section  in  terms  provides  only  for  the  case 
of  a  bequest  to  two  persons,  but  it  is  submitted  that  the  section  is  equally  appli- 
cable to  the  case  of  a  bequest  to  any  number  of  persons  jointly. '^  In  England,  the 
principle  is  applied  not  only  where  one  of  the  joint  legatees  dies  in  the  lifetime 
of  the  testator,  but  where  the  gift  to  one  is  revoked^  or  where  one  of   the  joint 


»  In  re  Kirh,  L.  E.,  21  Oh.  D.,  431. 

*  ^Tidian  Snocession  Act,  8.  92,  illnBtTation  (e).    This  was  the  oase  of  Humherstone  v. 
8ta        ,  1  y.  and  B.,  386  ;  see  Williama  v.  Jones,  1  Rnss.,  517. 

5  amoerhy's  Trusts,  2  K.  and  J.,  630 ;  Twner  v.  MaHm,  7  D.  M.  and  G.,  429. 
lilips  T.  Philips,  3  Hare,  281 ;  Williamson  v.  Naylor,  3  Y.  and  C,  208. 
P.  W.,  295. 

jdian  Saccession  Act,  s.  92,  illustration  (/) ;  see  Elliot  v.  Smith,  L.  R.,  28  Ch.  D.,  287. 
»  Morley  v.  Bird,  3  Ves.,  628. 
imphrey  v.  Taylewr,  Amb.,  136. 
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tenants  is  incapable  of  taking,  as  for  instance,  where  he  was  witnessed  the  will.^ 
In  England,  where  there  is  a  gift  to  legatees  as  tenants-in-conunon,  as  where 
a  fund  is  to  be  divided  among  them  nominatim,  in  equal  shares,  if  any  of  them 
die  before  the  testator,  what  was  intended  for  them  will  lapse  into  the  residue.' 
So,  under  the  Indian  Succession  Act  if  a  legacy  is  given,  not  to  legatees  jointly 
but  to  legatees  in  words  which  show  that  the  testator  intended  to  give  them  dis- 
tinct shares  of  it,  then,  if  any  legatee  dies  before  the  testator,  so  much  of  the 
legacy  as  was  intended  for  him  will  fall  unto  the  residue  of  the  testator's  pro- 
perty,s  as  if  a  sum  of  money  is  bequeathed  to  A,  B,  and  C  to  be  equally  divided 
between  them  and  A  dies  before  the  testator,  B  and  0  will  take  only  so  much  as 
they  would  have  had  if  A  had  survived  the  testator* 

It  may  be  said  generally  that  all  expressions  importing  division  by  equal 
or  unequal  shares,  or  referring  to  the  devisees  as  owners  of  respective  or  distinct 
interests,  and  even  words  simply  denoting  equality,  will  operate  to  create  a 
tenancy-in-common.  Thus,  it  has  long  been  settled,  that  the  words  *  equally 
to  be  divided,'^  or  *  to  be  divided,**  will  create  a  tenancy-in-common.  So  a 
de\'i8e  or  bequest  to  several  persons  *  equally  amongst  them,'^  or  *  equally  **  or 
'  in  equal  moieties,**  or  '  share  and  share  alike  *i^  or  *  respectively,'^*^  or  with  a 
limitation  to  their  heirs  '  as  they  shall  severally  die,*i*  or  to  *  several,'  *  between,* 
or  *  amongst '  them,'^^  or  *  to  each  of  their  several  heirs,*^*  or  to  '  each  *  of  several 
persons,^^  has  been  held  to  make  the  objects  tenants-in-common.^*  In  all  these 
cases,  on  the  death  of  any  legatee,  so  much  of  the  legacy  as  was  intended  for 

•  Toung  v.  Dartes,  2  Dr.  and  Sm.,  167  ;  9  Jar.,  N.  S.,  399  ;  Fell  v.  Biddolph,  L.  B.,  IOC. 
P.,  701;  In  re  Coleman,  L.  R.,  4  Ch,  D.,  165. 

•  Bagwell  v.  Dry,   1   P.   Wma.,  700 ;  Page  v.  Page,  2  P.  Wms.,  4S8 ;    Appleton  v.  iZoirf^, 
L.  R.,  8  Eq.,  139 ;  see  Humble  v.  Shore,  7  Hare,  247  j  In  re  Rhoades,  29  L.  R.,  Oh.  D.,  142. 

•  Indian  Snccession  Act,  b.  94.    This  section  applies  to  Hindiu,  etc.,  under  the  Hindu 
Wills  Act. 

^  Ibid,  illustration. 

'  Doe  d.  Liver  sage  v.  Vaughan,  5  B.  and  Aid.,  464. 

•  Peat  V.  Chapman,  1  Ves.  Sen.,  542 ;  Ackerman  v.  Burrows,  3  V.  and  B.,  54. 

•  Warner  v.  How,  1  Bq.,  Ca.  Ab.,  293. 

•  Denn  v.  Qasken,  2  Cowp.,  667. 

•  Harrison  v.  Foreman,  6  Ves.,  207. 
»•>  Heathe  v.  Heathe,  2  Atk.,  122. 

"  Folkea  v.  Western,  9  Ves.,  456. 
»*  Sheppard  ▼.  Gibbons,  2  Atk.,  441. 

»•  Lashbrook  ▼.  Cock,  2  Mer.,  70 ;  Attorney- General  v,  Fletcher,   L.  R.,  13  Eq.,  128  •        •?• 
bell  V.  Campbell,  4  Bro.  CO.,  15. 

»♦  Gordon  v.  Atkinson,  1  DeQ.  and  S.,  478. 
»*  Hatton  V.  Fvnch,  4  Beav.,  186. 
»•  2  Jarman  on  Wills,  257. 
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liim  will  fall  into  the  residue,  nnless,  the  bequest  be  to  the  objects  as  a  class, 
in  which  case  the  individuals  composing  the  class  at  the  death  of  the  testator, 
or  at  the  period  fixed  for  distribution  are,  as  we  shall  see,  entitled,  among 
them,  whatever  be  their  number,  to  the  entirety  of  the  subject  of  the  gift.^ 

So  far  do  the  Courts  always  lean  in  favour  of  a  tenancy-in-common,*  that 
in  the  case  of  Booth  v.  AUngton,^  where  the  bequest  was  upon  trust  to  pay,  assign, 
and  divide  the  same  upon  the  death  of  the  testator's  daughter,  unto  and  equally 
between  all  her  children,  if  more  than  one,  as  joint  tenants,  and  if  but  one  then 
to  such  child,  Stuart,  V.  C,  held,  on  the  context  of  the  will,  that  the  use  of 
the  words  '  joint  tenants  '  should  not  be  allowed  to  control  the  intention  of  the 
testator  to  create  a  tenancy-in-common  previously  expressed  in  the  words  *  pay,' 
*  assign,'  and  divide.'*  Of  course,  if  the  bequest  is  to  tenants-in-common,  with 
a  clause  of  survivorship,  as  to  A  and  B,  share  and  share  alike,  and  if  either 
should  die  without  leaving  issue,  his  share  to  go  to  the  survivor,  the  share  of 
A  predeceasing  the  testator  will  not  lapse.  ^ 

Where  a  testator  bequeathed  a  fund  to  the  children  of  B,  as  tenants-in-com- 
mon, and  directed  that  the  shares  of  any  members  of  the  class  who  died  before 
him  leaving  issue  should  not  lapse,  it  was  held  that  the  direction  against  lapse 
in  the  case  of  those  dying  leaving  issue  did  not  have  the  effect  of  causing  the 
shares  of  those  who  died  without  issue  to  lapse,  but  that  the  whole  went  to  the 
survivors.* 

No  question  of  lapse  arises  where  a  bequest  is  made  to  a  described  class 
of  persons,  as,  in  that  case,  the  legacy  will  go  only  to  such  as  shall  be  alive 
at  the  testator's  death.''  Even,  if  the  gift  is  of  a  particular  sum  to  each  member 
of  a  class,  or  to  a  class  of  persons  as  tenants-in-common,  the  class  will  be  ascer- 
tained at  the  death  of  the  testator,  or  at  any  other  fixed  period,  and  those  answering 
the  description  at  the  time  fixed  will  take  the  whole  notwithstanding  the  death 
of  any  of  the  class  in  the  lifetime  of  the  testator.*     But,   if  the  gift  is  of  a 

'  See  Shaw  v.  WMahon,  4  Dr.  and  War.,  431 ;  Knight  v.  Oould,  2  My.  and  K.,  295  ;  Re 
Solemtm,  L.  R.,  4  Chan.  Div.,  165 ;  2  Jarman  on  Wills,  264.  Intestate  and  Testamentary  Sao- 
cecsion  in  India,  pp.  116,  117. 

*  JoUiffe  V.  Easty  3  Bro.  0.  0-,  25 ;  see  p«r  Lord  Thuelow,  p.  26. 

•  27  L.  J  ,  Chan.,  117. 

*  Intestate  and  Testamentary  Snccession  in  India,  pp.  116,  117* 

•  MaekifMon  v.  Peach,  2  Keen,  555 ;  Baekham  v.  De  la  Mare,  10  Jnr.,  N.  S.,  190. 
'  AMpinall  ▼.  DuckuHyrth,  35  Bear.,  307. 

*  Indian  Snccession  Act,  s.  98.  This  section  is  embodied  in  the  Hindn  Wills  Aot,  bnt  in 
upplylng  it  nnderthe  latter  Aet  "  son,"  "  sons,"  "  child"  and  "children"  inclnde  an  adopted 
son ;  and  the  word  *'  grandchildren  "  includes  the  children  whether  adopted  or  natural  bom 
of  a  child  whether  adopted  or  natural  bom,  and  the  expression  "  daughter-in-law  "  includes 
the  wife  of  an  adopted  son— Act  XXI  of  1870,  s.  6. 

•  Sihigrwe  t.  Bramham,  2  C^x.,  384 ;  Butler  r.  Lowe,  10  Sim.,  817  ;  ShatUewoHh  y.  Qreaves, 
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particular  portion  of  the  whole  to  each  of  a  class,  in  that  case  the  sarviron 
will  take  only  their  original  shaz^a  and  the  shares  of  those  who  predecease  the 
testator  will  go  as  undisposed  of.^ 

In  Christopherson  y.  Naylor^  a  rule  was  laid  down  that,  where  there  was  a  gift 
to  a  class  and  then  a  substitutionary  gift  of  the  share  of  any  one  of  the  class 
who  should  die  in  the  lifetime  of  the  testator,  no  one  could  take  under  the  sabsti- 
tutionary  who  was  not  able  to  predicate  that  his  parent  might  have  been  one  of 
the  original  class,  and  consequently,  if  his  parent  was  dead  at  the  date  of  tke 
will,  and  therefore,  by  no  possibility,  could  have  taken  as  one  of  the  original  dass' 
his  issue  would  be  unable  to  take  under  the  substitutionary  g^t.  That  rule 
was  followed  in  the  Court  of  appeal  in  Hunter  v.  Gheshir^  and  in  Wes^  v.  Oit> 
It  was  also  followed  in  In  re  Webster*8  Estate^  where  there  was  a  bequest  to  "  all 
the  children  of  M,  or,  in  the  event  of  their  decease,  to  their  descendants,  share  and 
share  alike/'  M  had  six  children,  of  whom  fire  were  living  at  the  date  of  tlie 
will  and  at  the  date  of  the  testator's  death,  and  one  had  died  prior  to  the  date  of 
the  will  leaving  issue.  ELat,  J.  held  that  the  issue  of  the  child  of  M,  who  died 
before  the  date  of  the  will,  were  not  entitled  to  a  share  in  the  property  be- 
queathed, but  that  it  went  to  the  five  children  who  survived  the  testator. 

Both  under  the  English  Wills  Act^  and  the  Indian  Succession  Acf^  special 
provision  is  made  to  prevent  a  lapse  in  case  of  bequests  to  the  children  or 
other  lineal  descendants  of  the  testator.  The  provisions  of  section  96  of  the 
Indian  Succession  Act  are  as  follows :  "  Where  a  bequest  shall  have  been  made 
to  any  child  or  other  lineal  descendant  of  the  testator,  and  the  legatee  shall 
die  in  the  lifetime  of  the  testator,  but  any  lineal  descendant  of  his  shall  survive 
the  testator,  the  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  oC 
the  legatee  had  happened  immediately  after  the  death  of  the  testator,  unleRs 
a  contrary  intention  shall  appear  by  the  will."  They  are  practically  the  same 
as  those  of  s.  33  of  the  Wills  Act,  the  words  '^  other  lineal  descendant**  being 
substituted  for  "  other  issue." 

4  ^Ty.  and  Cr.,  38 ;  Leigh  v.  Leighy  17  Beav.,  605 ;  Fitzroy  v.  Dujk#  of  Richmond,  27  Beav.,  186; 
Ramsay  v.  SkelTtierdale,  L.  R.,  1  Eq.,  129  ;  Dimond  v.  Bostockf  L.  B.,  10  Gb ,  358 

•  Page  v.  Page,  2  P.  W.  489. 
»  1  Mer.,  320. 

•  L.  R..  8Ch.^751. 

•  L.  R.,  8  Ch.  D.,  60. 

•  L.  B.,  23  Ch.  D.,  737. 

•  1  Viot.,  o.  26,  8.  33. 

^  S.  96.    This  section  is  embodied  in  the  Hindu  Wills  Aot,  bat  in  applying  it  .  U» 

latter  Aot  *'  son,"  "  sons,"    "  child "    "  children "   inolnde  an  adopted  son ;   and   tl  ord 

*' grrandohildren*'  inolndes  the  children  whether  adopted  or  natural  bom  of  a  ckild  r  li«r 

adopted  or  natural  bom,   and  the  expression  "  dan^hter-in-law "  inolndes  the  wi"*  tti 
adopted  son— Apt  ZXI  Qf  1870,  s.  6, 
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Neither  the  English  nor  the  Indian  Act  substitntes  for  the  pi^edeceased 
legatee  the  lineal  descendant  whose  existence  is  the  event  or  condition  which 
excludes  the  lapse,  but  it  renders  the  subject  of  the  gift  the  absolnte  property 
of  the  predeceased  legatee,  and  therefore  disposable  by  his  will,  notwithstanding 
his  death  before  the  death  of  the  testator.^  The  legacy  is  a  vested  interest  in 
the  legatee.'  In  Ed  itf(uon'«  IFtZZ,^  it  was  considered  donbtful  by  Romillt,  M.  R., 
wheUier  the  will  of  a  legatee  who  predeceased  his  father,  the  testator,  should 
be  oonstmed  acoording  to  the  event,  or  whether  it  should  be  construed  as  if  the 
legatee  had  survived  the  testator,  or,  in  other  words,  as  if  the  testator  had 
predeceased  the  legatee.  If  the  legatee  has  not  made  a  will,  the  property  will 
devolve  as  his  own  property  would,  on  his  intestacy.* 

It  seems  that  to  prevent  the  lapse  of  a  legacy,  it  is  not  necessary  under 
s.  33  of  the  English,  or  s.  96  of  the  Indian  Act,  that  the  lineal  descendant,  who 
is  aUve  at  the  death  of  the  testator,  should  be  the  same  lineal  descendant  who 
was  alive  at  the  death  of  the  legatee.  It  is  sufficient  that  any  lineal  descendant 
— e.  jr.,  a  grandchild  of  the  legatee — should  be  in  existence  at  the  death  of  the 
testator.^  "  I  think,"  said  Sir  C.  Cbesswell  in  the  case  of  In  the  goods  of 
Parker^  "  it  is  a  fair  presumption  that  the  intention  of  the  Act  was  to  preserve 
the  legacy  whenever  there  might  be  any.  issue  of  the  legatee  alive  at  the  death 
of  the  testator.^ 

Under  Hindu  law  and  under  s.  99  of  the  Indian  Succession  Act,  which  applies 
to  Hindus,  a  person  to  be  capable  of  taking  under  a  will  must  either  be  in 
existence  in  fact  or  in  contemplation  of  law.  It  appears  to  follow,  therefore,  that, 
in  the  case  of  a  Hindu  will  coming  within  the  circumstances  stated  in  s.  96  of 
the  Indian  Succession  Act,  the  legatee  dying  in  the  lifetime  of  the  testator 
leaving  a  lineal  descendant  must,  in  order  to  be  able  to  take  the  legacy  without 
offending  against  the  principles  of  Hindu  law,  be  treated  as  a  person  in  existence 
in  contemplation  of  law — or  as,  having  a  statutory  existence.? 

It  would  seem  that  section  96  of  the  Indian  Succession  Act,  like  s.  33  of  the 
Wills  Act,^  would  apply   in  a  case  where  a  testator,  in  providing  for  an  absent 

*  Johnson  y.  Johnson,  8  Hare,  157. 

•  In  the  goods  of  Parker,  1  Sw.  and  Tr.,  523. 

■  84  Beav.,  495.  ^ 

^inter  v.  Winter,  5  Hare,  306  j  Wisden  v.  Wisden,  2  Sm.  and  GKff.'  396  ;  Mower  y.  Ort^ 
7  H        478. 

n  the  goods  of  Parker,  1  Sw.  and  Tr.,  523. 

^bid^  p.  525.     Intestate  and  Testamentary  Saccession  in  India,  pp.  110,  119. 

Hub  construction  has  been  pat  npon  s.  96  of  the  Indian  Saccession  Act  in  a  case  decided 
on  c  2ad  April  1889,  while  these  Lectares  were  going  throagh  the  press — Reg.  Appeal  No.  97 
•f  1  "^'i  Tottenham  and  Goradaas  Banerjee,  JJ. — JUu  Lai  Mahta  t.  Binda  Bibee» 

'''inter  v.  Winter,  5  Hare,  306;  Moicer  v.  Orr^  7  Hare,  473. 
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child,  was  ignorant  of  his  death,  for  the  intention  of  the  Legislature  in  England 
in  framing  s.  33,  which  that  section  closely  follows,  was  to  prevent  a  portion  given 
by  a  testator  to  a  child  going  from  the  estate  of  snch  child,  and  his  family  from 
being  left  portionless  by  reason  only  of  the  death  of  the  child  nnder  certain  cir- 
cnmstances.i  It  seems,  also,  that  the  provisions  of  the  Indian  Act  would  applj 
to  a  testamentary  appointment  nnder  a  general  power,  though  there  is  a  g^f  t  over 
in  default  of  appointment,*  but  not  under  a  special  power.^  They  do  not  apply 
to  a  gift  to  a  clasSy*  but  only  to  a  strict  lapse,  for,  under  a  gift  to  a  class,  tbe 
share  to  which  a  child  would  have  been  entitled,  had  it  survived,  does  not  lapse 
in  consequence  of  his  death  in  the  testator's  lifetime. 

The  provisions  against  the  lapse  of  legacies  to  children  render  it  necessary 
for  a  testator  intending  that  a  legacy  to  one  child  shall  go  over  to  another,  in  the 
event  of  the  death  of  the  first  legatee,  to  express  that  meaning  by  his  will.^ 

Where  the  deceased,  a  legatee  under  the  will  of  her  father,  died  in  bis 
lifetime,  leaving  issue  living  at  his  death  and  also  a  husband,  who  died  before 
the  father,  having  made  a  will,  the  Court  granted  administration  to  the  son 
of  the  deceased  as  if  she  had  died  immediately  after  the  death  of  the  testator.^ 
In  the  case  of  In  re  HensUr^'^  a  father  devised  a  freehold  house  to  his  son,  and  his 
residuary  estate  to  trustees  in  trust  for  other  persons.  The  son  died  in  bis 
father's  lifetime  leaving  issue  living  at  his  father's  death  and  having  by  his 
will  devised  all  his  real  estate  to  his  father,  and  it  was  held  that,  as  nnder  s.  33 
of  the  Wills  Act,  the  son  must  be  deemed  to  have  survived  the  father,  the  house 
passed  to  the  son  absolutely  under  the  father's  will  and  became  subject  to 
the  testamentary  disposition  by  the  son,  but  that,  as  by  the  will  of  the  son  the 
property  was  devised  to  his  father,  the  devise  by  the  son  failed  and  his  heir  at 
law  was  entitled  to  the  property. 

If  a  bequest  is  made  to  one  person  for  another,  the  legacy  does  not  lapse  by 
the  death  in  the  testator's  lifetime  of  the  person  to  whom  the  bequest  is  made.' 
Thus,  if  a  bequest  is  made  to  a  man  in  trust  for  another,  the  legacy  will  not 

*  See  Winter  v.  Wilder,  7  Hare,  p.  813 ;  per  WiOBAM,  y.  0. 

*  Ecclee  v.  Cheyne,  2  K.  and  J.,  676. 

*  Qriffithe  v.  QaUy   12  Sim.,  354;   FreeiLand  v.   Peafaon,  L.  B.,  3  £q.,  658;  EtiyloMdv, 
ewin,  L.  B.,  26  Cb.D.,266 

^  Olney  ▼.  Bates,  8  Drew.,  323  Browne  v.  Hammond,  Johns.,  215. 

*  In  re  More*s  Trust,  10  Hare,  178.    See  Fullford  y.  Fullford,  16  Beav.,  565. 

<  In  the  goods  of  CounceU,  L.  B.,  2  P.  and  D.,  314 ;  See  In  re  Rime's  TnuU,  L.  B.,       *b. 

D.,  668. 

»  19  Ch.  D.,  612. 

'  Indian  SncooBsion  Act,  s.  97.    Thia  section  applies  to  Hindas,  etc.,  nnder  ths         in 
Vin  Act. 


UPSE   in  case  Of  SHi&E  Of  BESIDlT^.  205 

kfMe  bj  the  death  of  the  trustee  in  the  testator^s  lifetime,^  or,  if  there  is  a  gift 
to  A  charged  with  a  legacy  to  B,  and  A  dies  in  the  lifetime  of  the  testator, 
B  will  be  entitled  to  the  legacy.*  On  the  other  hand,  a  devise  of  the  legal 
estate  or  interest  to  a  trastee  will  not  be  rendered  void,  although  the  cestui 
tpa  trust  predecease  the  testator.^  So,  where  there  is  a  devise  to  A  charged 
with  a  legacy  to  B,  provided  B  attain  a  particular  age,  the  devise  to  A  is 
absolute,  unless  B  attain  that  age> 

Although  a  share  of  a  legacy,  which  has  been  given  to  different  per- 
sons in  distinct  shares,  lapses  and  falls  into  the  residue,  yet  where  the  share 
that  lapses  is  a  part  of  a  general  residue  bequeathed  by  the  will,  the  share  is 
treated  as  undisposed  of,  aod  does  not  enure  to  the  benefit  of  the  other  residuary 
legatees,  but  goes  to  the  next  of  kin.^  This  inile,  which  has  been  adopted 
by  the  Indian  Succession  Act,  is  the  well-known  rule  which  is  illustrated 
in  the  case  of  Skrymsher  v.  Northcotefi  There,  the  testator  gave  his  residuary 
estate  to  his  two  daughters,  but  directed  that  if  either  of  them  should  die 
leaving  no  issue,  out  of  the  moiety  of  her  so  dying,  £500  should  be  paid  to  H, 
and  that  "  the  remainder  of  that  moiety  *'  should  be  paid  to  the  other  sister. 
The  testator  revoked  the  gift  of  £500  without  making  any  fresh  disposition 
of  it,  and  one  of  the  sisters  died  leaving  no  issue.  It  was  held,  that  the  £500 
went  to  the  next-of-kin.  Sib  J.  Plumer,  M.  R.,  said :  "  It  seems  clear,  on 
i^e  authorities,  that  a  part  of  the  residue,  of  which  the  disposition  fails,  will 
Bot  aocrue  in  augmentation  of  the  remaining  part  as  a  residue  of  a  residue, 
but  instead  of  resuming  the  nature  of  residue,  devolves  as  undisposed  of. 
Residue  means  all  of  which  no  effectual  disposition  is  made  by  the  will  other 
tha»  the  residuary  clause ;  but  when  the  disposition  of  the  residue  itself  fails, 
to  the  extent  to  which  it  fails,  the  will  is  inoperative.  "^ 

It  frequently  happens  that  testators  devise  the  residue  of  their  property 
in  certain  shares  and  direct  that  in  a  certain  event  a  share  shall  fall  into  the 
residue.  In  such  a  case  the  direction  is  mere  surplusage  and  the  share  is 
disposed  of  according  to  law.^     In  Hurnble  v.  Shore,^  there  was  a  g^t  in  the 

*  EaZes  v.  England,  2  Yern.,  468  j  Oke  v.  Seath,  1  Yes.  Sen.,  140. 

*  Wigg  V.  Wigg,  1  Atk.,  382. 

*  Doe  V.  Sdliny  4  Ad.  and  E.,  582. 

•  ^  Treg<yMoeU  v.  Sydenham^  3  Dow.  H.  of  L.  Hep.,  194. 

'  Indian  Snccession  Act,  a.  95,  which,  with  certain  explanations,  applies  to  Hindns,  etc., 
under  the  Em^u  Wills  Act—Act  XXI  of  1870,  88.  2,  6  ;  Skrymsher  y.  Northcote,  1  Swanst., 
566;  Lightfoot  v.  Bwratall,  10  Jar.,  N.  S.,  308  ;  Sykea  v,  8ykes,  L.  K.,  3  Ch.,  301 ;  Crawshaw  r, 
CrwfshaWj  L.  B.,  14  Ch.  D.,  817. 

*  1  Swanst.,  566. 

*  Ibid.,  p.  570;  see  also  Syhes  v.  Sykes,  L.  B.,  3  Chan.,  301 

*  See  HimHe  v.  Shore,  7  Hare,  247. 

*  7  Hare,  247  ;  see  In  re  Barker's  Estate,  L.  B.,  15  Ch.  D.,  635. 
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will  of  one-sixth  of  the  testator's  residuary  estate  to  S.  W.  but  this  gift  was 
revoked  by  a  codicil  which  gave  the  same  one-sirth  to  the  S.  W.  for  life,  with 
a  direction,  that,  after  her  decease,  a  legacy  should  be  paid  thereout,  and  that 
the  remainder  of  such  sixth  should  sink  into  the  residue.  It  was  held,  that 
the  remainder  of  the  sixth  of  the  residue  was  not  thereby  given  to  the  other 
residuary  legatees  but  was  undisposed  of.  The  decision  proceeded  upon  the 
ground  that  there  was  a  distinct  and  separate  share  given  to  be  applied  ai 
directed  by  the  will,  and  that  share  lapsed. 

In  In  re  Bhoades^  the  testator  bequeathed  the  residue  of  his  personal  estate 
to  his  wife  for  life,  and  after  her  death  to  his  sister  and  three  brothers  in  equal 
shares,  but  directed  that  in  the  event  of  his  sister  dying  unmarried  in  his  wife's 
lifetime  (which  event  happened)  her  one-fourth  share  should  fall  into  the  residue ; 
it  was  held  that  there  was  no  intestacy  as  to  the  sister's  one-fourth,  but  that  the 
whole  residue   was  on   the  widow's  death  divisible  in  thirds  between  the  three 
other  legatees,  the  testator  being  treated,  in  disposing  of  the  residue,  ae  having 
meant  to   say  that  it  should  be  divided  into  four  shares,  but  that  in  an  erent 
which  might  happen  another  division  might  be   necessary,   namely,   a  division 
into  thirds — ^in  other   words  that,  if  there  should  be  four  pei^sons,  it  should  be 
rendered  into  four,  if  only  three  persons,  into  three  parts.     Somewhat  similar 
reasoning  was  applied  in  the  case  of  In  re  Spiller.^      Thei*e  the  testator  gave 
the  residue  of  her  estate  equally  between  a  number  of  persons,  whom  she 
named,  and  suclf  of  the  children  of  J.  G.  as  were  living  at  the  date   of  her  will. 
J.  G.  had  died  before  the  date  of  the  will  leaving  no  children.     It  was  held  that 
there  was  no  lapse  as  tbere  had   in  fact  been  no  gift,  and  that  the  residue  was 
divisible  among  the  other  persons  named.     The  direction  to  divide  the  residoiB 
w^as  treated  as  in  effect  a  direction  to  divide  it  among  the   persons  named 
and  the  children  of  J.   6.,  if  there  were  any  such  living  at  the  date  of  the  wilL 
In  In  re  Boberts,^  the   testator  bequeathed  the  residue  of  his  personal  estate 
to  trustees  upon  trust  for  a  nephew  and  three  neices,  by  name,  equally  between 
them,  and  he  declared  that  his  trustees  should  retain  the  share  of  each  of  the 
neices,  upon  trust,  to  pay  the  income  to  her  during  her  life  for  her  separate  use, 
and  after  her  decease,  as  to  the  capital  thereof,  upon  trust  as  she  should  by  will 
appoint,  and  in  default  of  appointment,  upon  trust   for  her  child  or  children, 
sons  at  twenty-one  and  daughters  at  twenty-one  or  marriage,  equally  between 
them,  if  more  than  one. .  One  of  the  neices  married  and  died  before  the  t       lior 
leaving  an  infant  daughter,  and  it  was  held  that  her  share  lapsed  and  thF^       ire 
was  an  intestacy  in  respect  of  it. 

»  L.  B.,  29  Ch.  D.,  142. 
«  L.  B.,  18  Ch.  D.,  6U. 

*  L.  B.,  27  Ch.  Di7.,  345  ;  following  Steivart  v.  Jonex,  3   De6.  and  J.,  583 ;   aei  rfi 

V.  Spealman,  L.  B.,  4  Ch.  D.,  620. 
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There  may  be  a  particular  residue  as  distinguished  from  a  general  residue, 
ftnd  the  particular  residuary  legatee  may  be  entitled  to  the  benefit  of  any 
faQore  of  gift  out  of  the  particular  residue.  Thus,  under  a  gift  of  certain 
specified  property  to  A,  after  payment  of  particular  legacies,  and  of  the  general 
residae  to  B,  A  is  entitled  to  the  legacies  which  fail.^  It  is  a  general  rule  that 
where  a  will  disposes  of  a  variety  of  property  belonging  to  the  testator  and 
winds  up  with  a  gift  of  the  remainder  or  of  the  residue,  the  gift  is  to  be  treated 
as  a  gift  of  the  general  residue,  but  each  case  must  depend  upon  the  particular 
otrcamstanoes  and  the  framing  of  the  will.^  In  the  case  of  Ommaney  v.  Butcher ^^ 
the  testator  after  bequeathing  to  A  and  B  legacies  of  stock  and  giving  several 
legacies  to  public  charities  appointed  A  and  B  his  executors  and  after  directing 
his  books,  jewels  and  furniture  to  be  sold,  gave  various  small  sums  as  legacies 
to  different  persons,  and  concluded  his  will  thus  :  ''In  case  there  is  any  money 
remaining  I  shdtild  wish  it  to  be  given  in  private  charities."  It  was  held,  that 
this  reftidnary  clause  did  not  comprehend  the  general  residue  of  the  testator's 
estate  consisting  of  leaseholds  and  money  in  the  funds,  but  was  confined  to  the 
residue  of  the  produce  of  the  articles  which  the  testator  directed  to  be  sold.  So, 
in  Wrench  v.  Jutting,'^  where  the  testator  bequeathed  to  A  his  household  f  umi- 
tare  and  other  like  things  ''  and  all  other  goods  of  whatever  kind,"  and  directed 
that  certain  specified  monies  should  be  divided  in  a  particular  manner  after 
si)  his  debts  should  be  paid  ofE,  and  he  then  specified  certain  legacies  and  pro- 
ceeded thus  "  £3000  to  £4000  or  whatever  remaining  sum  or  sums  to  A," 
it  was  held  that  A  did  not  take  the  general  residue.^ 

In  Ohatitpney  v.  Bavy^^  a  testatrix  bequeathed  certain  specified  portions  of 
her  personal  estate  to  trustees  upon  trust  for  sale  and  conversion,  payment  of 
debts  and  legacies,  investment  and  payment  of  the  income  to  her  mother  for  life, 
and,  after  her  death,  as  to  £2000,  part  of  the  fund,  to  pay  the  same  to  the  Vicar 
of  M,  to  be  disposed  of  at  his  discretion  "  in  or  about  restoring,  altering,  etc.,  the 
ehurdi,  parsonage  and  school  "of  M,  and,  as  to  the  residue  thereof,  upon  the 
ti*nstB  afterwards  declared  by  the  will  concerning  moneys  to  arise  from  the  sale  of 
her  real  estate.  The  testatrix  then  gave  "  all  the  rest,  residue  and  remainder  of 
her  personal  estate "  to  her  mother  absolutely  and  devised  her  real  estate  to 
the  same  trustees  in  trust  for  sale,  and  directed  them  to  hold  the  sale  moneys 
and  the  residue  of  said  trust  money,  stocks,  funds,  shares  and  securities  in 
trui  ^    ^or  the  children  of  G  absolutely.    An  inquiry  was  directed  as  to  what 

;  Trafford  y.  Tempest,  21  Bear.,  564. 

M  T.  Jacohsy  L.  R.,  3  Ch.  D.,  708. 

.  and  R,,  260. 

Beav.,  521. 

M  Boys  y.  Aforpon,  8  M.  and  C,  661 ;  ACarhham  t.  Ivait,  20  Beav.,  579. 

\am]^n$if  y,  Vavyy  L.  B.,  11  Cb.  D.,  9^9* 
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Bums  would  be  required  in  restoring,  altering,  etc.,  the  church,  parsonage  and 
school,  and  it  was  held,  that  the  legacy  for  that  purpose  was  valid  to  the  eactent 
of  the  money  ascertained  to  be  required  and  that  so  much  of  the  £2000  as  failed 
passed  to  the  legatees  of  the  particular  residue  of  the  fund  out  of  which  it  was 
given  and  not  under  the  general  gift  of  residuary  personal  estate.  In  dealing 
with  this  case  Hall,  Y.  G.  expressed  an  opinion  that  the  construction  of  a 
particular  residuary  gift  was  unaffected  by  the  absence  or  presence  of  a  genenJ 
residuary  gift. 

If  a  general  residue  be  undisposed  of  it  must  be  divided  among  all  the  next- 
of-kin,  notwithstanding  that  the  testator  has  by  his  will  directed  that  one  of 
them  shall  take  no  share  in  his  property.^ 

Where  a  bequest  is  made  to  a  class  of  persons  under  a  general  description 
only,  it  is  a  rule  that  no  one  to  whom  the  words  of  the  description  are  not  in 
their  ordinary  sense  applicable  is  entitled  to  the  legacy.^ 

There  is  this  distinction  as  pointed  out  by  Lord  Cottenham  between  a  gift 
to  a  class  and  a  gift  to  individuals.  The  former  implies  an  intention  to  benefit 
those  who  constitute  the  class  and  to  exclude  all  others,  while  a  gift  to  individuals 
by  their  several  names  and  descriptions,  though  they  may  together  constitute 
a  class,  implies  an  intention  to  benefit  the  individuals  named.^  Questions,  how- 
ever, frequently  arise  as  to  whether  a  gift  is  a  gift  to  a  class  or  to  indivi- 
duals. A  gift  to  "  my  daughters  A,  B  and  C  (by  name)  and  their  issue  \ 
simpUdter,  is  merely  a  gift  to  the  persons  named  and  if  any  one  should  have  died 
in  the  lifetime  of  the  testator  there  would  have  been  a  lapse  of  his  share.^  But 
if  the  gift  is  to  "  my  daughters  A,  B  and  C  (by  name)  and  their  issue,*'  and 
the  will  contains  a  further  direction  that  any  daughter  bom  subsequently  should^ 
participate  equally  with  those  names,  it  is  a  gift  to  a  class  consisting  of  the 
daughters  named  and  all  other  daughters  thereafter  to  be  bom.^  A  gift  to  my 
*'  nine  children  "  is  not  a  gift  to  a  class.^  Where,  however,  the  bequest  of  a 
residue  was  to  a  son  and  four  daughters,  nominatim,  the  testator  having  two 
sons  and  four  daughters  all  of  age  at  date  of  will,  and  "  such  of  my  child  or 
children,  as  should  attain  21  years  or  marry,  in  equal  shares  as  tenants-in- 
common,  but  subject,  as  to  the  share  of  any  daughter,  whether  now  living  or  a 
child  hereafter  to  be  bom  to  the  trusts  following — "the  share  of"  such 
daughter  being  settled,  it  was  held  that  the  five  named  took  as  a  class  and  not 
as  individuals  and  that  the  whole  i*esidue  was  divisible  among  the  threr      lo 

^  4  Bear.,  318. 

'  Indian  Snccession  Act,  8. 85.  This  section  applies  to  Hinda8,etc.,  under  the  Hindu  1^         si. 

•  Per  Loan  Cottenham,  Barber  v.  Barber,  3  My.  and  Cr.,  688. 

•  Be  Stanhope's  Trusts,  27  Bear.,  201,  p.  203. 

•  Be  Staaihop^s  Trusty  27  Beav.,  201. 

9  Jnre  Smithes  Truets,  L.  R.,  9  Ch.  D.,  117  ;  Jn  re  Stansfield,  L.  R.,  16  Ch.  D.,  84, 
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snmyed  the  testator,  the  other  two  having  died  without  issue.  ^  The  testator 
in  that  case  had  in  efEect  treated  the  fire  persons  named  as  a  class.  Any  persons, 
not  Btrictlj  constituting  a  class  may  be  so  treated  by  the  testater  as  te 
ocnutitnte  a  class.  Thus,  a  gift  to  A  and  the  daughters  of  B  and  a  gift  te  the 
daughters  of  A  and  the  daughters  of  B  are  both  gifte  te  a  class.* 

In  Shaw  V,  M'Mahon^  the  gift  was  "  amongst  all  my  children  living  at  my 
death,  including  my  sons,  B  and  W,"  and  by  a  codicil  the  gift  te  W  was  revoked,* 
and  the  gift  was  held  by  Lord  St.  Leonards,  te  be  a  gift  to  a  class.*  A  gift,  how- 
ever, to  H  for  life  and  at  his  death  te  be  equally  divided  between  his  surviving 
children  and  his  neice  R,  is  not,  it  was  held  in  Drakeford  v.  Brakefard}  a  gift  to  a 
class,  because  a  class,  though  not  the  number  constituting  a  class,  must  be  ascer- 
tained at  one  and  the  same  time.  R  having  died  in  the  lifetime  of  the  testater, 
there  was  a  lapse.^  In  AspinaU  v.  Duckworth,'^  where  the  gift  was  unte  and  equally 
amongst  the  testator's  nephew,  A  (A  not  being  a  child  of  B)  and  the  children  of 
liis  sister  B,  or  their  respective  executers,  it  was  held  that  the  gift  was  to  a  class, 
and  that  if  one  of  them  happened  to  die  in  the  testator's  lifetime,  the  survivor 
or  survivors  would  take  the  whole. ^  If  there  is  a  direction  in  the  will  that  the 
gift  is  to  be  vested  at  the  testater's  death,  then,  in  the  case  of  a  bequest  to  all 
the  children  of  J.  D.  and  to  R.  A.,  there  will  be  no  lapse,  as  in  the  case  of 
Drakeford  v.  jyrakeford?  but  the  gift  will  go  to  those  who  survive.*®  A  gift 
to  all  the  nephews  and  neices  of  the  late  husband  of  the  testatrix  who  were 
living  at  the  time  of  his  decease,  except  A  and  B,  was  held  to  be  a  gift  to  aclass.*^ 

Both  according  to  English  Law  and  the  Indian  Succession  Act,  where  there 
is  a  bequest  simply  to  a  described  class  of  persons  the  thing  bequeathed  will 
go  4Xd1j  to  such  as  shall  be  alive  at  the  testator's  death.^*  But  this  rule  is  sub- 
ject, under  the  Indian  Act,  to  this  exception,  that  if  property  is  bequeathed  to  a 
clafis  of  persons  descnbed  as  standing  in  a  particular  degree  of  kindred  to  a 

»  In  re  Jackson,  L.  E.,  26  Ch.  D.,  162  j  Be  Stanhope's  Trust,  27  Beav.,  201. 
«  Re  Stanhope's  Trusts,  27  Beav  ,  201  j  In  re  Jackson,  L.  B.,  25  Ch.  D.,  162. 

•  4  D.  and  W.,  431. 

♦  Clark  ▼.  FhUlips,  17  Jur.,  886. 

*  83  Beav.,  43  ;  see  Jn  re  Feather  store's  Trusts,  L.  B.,  22   Ch.  D.,  Ill ;  in  re  Ann  Wood^a 
WiU,  81  Beav.,  323  ;  Re  Chaplin's  Trusts,  33  L.  J.,  Ch.  163 ;  Wilson  v.  Atter,  4A  L.  T.,  N.  S.,  240. 

•  Ihrdkeford  v.  Drakeford,  33  Beav.,  43. 

;  Beav.,  307. 

oe  In  re  Featherstone's  Trusts,  L.  B.,  22  Ch.  D.,  111. 
pra. 

I  re  Featherston^s  Trusts,  L.  B.,  22  Ch.  D.,  111. 
^mand  v.  Bostoek,  L.  E.,  10  Ch.,  858  ;  Viner  v.  Francis,  2  Bro.  C.  C,  655  ;  Lee  v.  Pain, 
4  H     e,  201 ;  Leigh  v.  Leigh,  17  Beav.,   605 ;    but  see   Cruse  v.  Howell,  4  Drew.,  215,  per  Kin- 

PBE      ^Y,  V.  0. 

idian  Saccession  Act,  s.  98.   This  seotioa  applies  to  Hindaa  etc.  with  certain  necessafy 
moc        fttions— Act  XXI  of  1870,  ss.  2,  6. 
U 
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specified  individual,  bnt  their  possession  of  it  is  deferred  until  a  time  later  than 
the  death  of  the  testator,  by  reason  of  a  prior  bequest  or  otherwise,  the  propeity 
will  at  that  time  go  to  such  of  them  as  shall  be  then  alive,  and  to  the  vepm- 
sentatives  of  any  of  them  who  have  died  since  the  death  of  the  testator.^ 
In  England,  generally  speaking,  every  person  who  at  the  time  of  the  tedaiar'i 
death  falls  within  the  described  class  will  be  entitled ;  but  where  it  appean 
from  express  declaration,  or  clear  inference  upon  the  will,  that  the  testator  intra* 
ded  to  oonfine  his  bequest  to  those  only  who  answered  the  description  at  the  <late 
of  the  instrument^  such  intention  must  be  carried  into  effect.^  A  Court  of  Equity, 
however,  is  always  anxious  to  include  all  children  in  existence  at  the  time  of 
the  testator's  death,  and  particularly  when  he  stands  in  the  relation  of  parent 
to  child.  Presuming  that  a  testator  intended  to  do  his  duty  in  providing  for 
all  his  children  at  his  death,  the  Court  will  lay  hold  of  any  general  expreasian 
to  give  effect  to  his  presumed  intention,  and  will  not  permit  such  general  ex- 
pression to  be  narrowed  by  the  context.* 

A  child  en  ventre  sa  mere  is  considered  to  be  in  existence  at  the  testator's  deatii* 
and  will  be  included  in  a  simple  bequest  to  children.  But  children,  not  en  ventre 
sa  mere  J  but  bom  afterwards  will  not  be  included  where  a  bequest  is  immediafee 
to  children  as  a  class,  although  the  bequest  be  to  children  ^'  begotten  or  to  be 
begotten  "  or  "  that  maybe  bom."^  Similarly,  where  the  period  of  distribution 
is  subsequent  to  the  testator's  death  although  a  child  who  falls  under  the  descrip- 
tion then  is  entitled,  although  not  bom  at  the  testator's  death,  no  child  bom  aftear 
the  period  is  entitled,*  and  that,  also,  even  where  the  words  "  bom  or  to  be  bora  " 
or  similar  words  are  added."^ 

According  to  English  law,  in  the  case  of  an  immediate  gift,  if  there  are  im> 
children  bom  at  the  death  of  the  testator,  or,  where  a  prior  interest  is  given,  at 
the  period  of  vesting  in  posseBsion,  all  children  subsequently  bom  are  let  in  ;* 
but  under  section  90  of  the  Indian  Succession  Act  if  there  be  no  object  in  h&ag 
answering  to  the  description  of  the  class,  the  bequest  is  void.* 

•  Ihid ;  see  Hughes  v.  Hughes,  14  Ves.,  256. 

■  Sherer  v.  Bishopf  4  Bro.  C.  C,  55. 

■  Matchwick   v.    Cock,   7  Ves.,   609 ;  Freemantle  v.  Taylor,  15  Vea.,  363  ;  In,  re  Deightvm'i 
Trust,  L.  E.,  2  Ch.,  Div.,  783 ;  Williams  on  Executors,  p.  1098—4. 

•  Clarke  v.  BlaJce,  2  Bro.  C.  C,  819  ;  Pearce  v.  Carringto^n,  L.  K.,  8  Chan.,  969 ;  see  /•  ft 
Eviery*8  Estate,  L.  R.,  3  Chan.  Div.,  300. 

•  Sprackling  v.  Banier,  1  Dick.,  844 ;  Early  v.  Middleton,  14  Beay.,  453  ;  Storrs  y         hov, 
2  M.  and  K.,  46,  (S.  C.)  3  DeG.  M.  and  G,,  390. 

•  QimleH  v.   Purton,   L.  E.,  12  Eq.,  427  ;  see  Iredell  v.  Iredell,  25  Beav.,  485 ;  B'        m  t. 
Gray,  L.  E.,  6  Eq.,  215. 

'  Whithread  v.  St.  John,  10  Ves.,  152  j  Parsons  v.  Justice,  34  Beay.,  598. 

•  Williams  on  Executors,  p.  1096.     See  Weld  v.  Brcidbury,  2  Ver.,  75 ;  Shepherd  y.        na«s 
^mb.,  448  ;  Eutcheson  v.  Jones,  2  Madd.,  124  j  Wyndham  v.  Wyndham,  3  Bro.  C.  C,  i 

»  See  illustrations  (h)  and  (/)  to  s.  93  of  the  Indian  Succession  A<?t, 
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In  the  case  of  Ba/m  LaU  Sett  v.  Kanai  LaU  Sett,^  which  was  a  case  on  the 
eomtnictioii  of  a  deed,  Wilson,  J.  had  occasion  to  examine  the  authorities' as  to 
gifts  to  a  class  generally  and  gifts  to  a  class  tainted  with  the  vice  of  remoteness, 
which  will  be  dealt  with  later.  '^  In  dealing  "  he  said,  *^  with  a  gift  to  a  class  you 
inqnire,  first,  at  what  period  the  class  is  to  be  ascertained — it  may,  in  the  case 
of  a  will,  be  on  the  death  of  the  testator,  or  at  a  later  period.  If  the  class  is  to 
be  ascertained  on  the  death  of  the  testator  no  question  of  remoteness  can  arise 
and  the  general  rule  is  that  the  gift  takes  effect  in  favour  of  such  of  the  class 
ns  are  then  capable  of  taking.  If  the  ascertainment  of  the  class  is  deferred  to 
a  later  date,  those  who  become  members  of  the  class  within  the  extended  period 
are  admitted  and,  subject  to  any  question  of  remoteness,  those,  who  are  thus  ca^ 
pable  of  taking,  take.  In  either  case,  if  any  members  of  the  class  are  incapable 
of  taking  because  bom  after  the  date  of  ascertainment,  they  are  simply  excluded 
and  the  rest  take  the  whole,  and  this  is  so  even  if  the  gift  to  be  persons  bom  and 
to  be  bom.*  If  any  die  in  the  testator's  lifetime  they  are  simply  excluded  and 
the  rest  take  the  whole  ;^  if  the  gift  to  one  is  revoked  by  codicil  he  is  simply  ex- 
cluded and  the  rest  take  the  whole .^  If  one  is  incapacitated  because  he  has 
attested  the  will  he  is  simply  excluded  and  the  rest  take  the  whole.<>  In  many  of 
the  cases  the  decision  was  based  upon  the  special  doctrines  of  English  law  appli- 
cable to  joint  tenancy,  but  Fell  v.  Biddolph^  and  In  re  GolemarO  show  that  the  rule 
is  the  same  where  no  joint  tenancy  comes  in.  The  Indian  Suecession  Act  in 
a  96  declares  the  law  applicable  to  wills  governed  by  that  Act  in  accordance 
substantially  with  the  view  I  have  explained." 

The  rule  laid  down  by  the  section  refenred  to,  it  seems,  would  apply  where 
the  gift  is  of  a  particular  sum  to  each  member  of  a  class,  and  the  class  is  fixed 
at  the  death  of  the  testator.^ 

If  there  be  a  preceding  life  or  other  interest,  as  in  the  exception  to  section 
W  of  the  Indian  Succession  Act,  the  distribution  of  the  fund  is  suspended,  and 
the  class  entitled  will  be  the  children,  or  as  the  case  may  be,  living  at  the  death 
of  the  testator,  and  also  those  bom  afterwards,  but  before  the  determination  of 
the  life   or  other  prior  interest.^      It  is  because  the  interests  vest  in  each 

»  I  L.  B.,  12  Cal.,  663,  p.  679. 

•  Sprackling  v.  Raniery  1  Dick.,  844 ;  Ayton  v.  Ayton,   1  CoX.,  327 ;  Whithread  v.  Lord  St. 
John.  10  Yee ,  152 ;  Mann  v.  Thompson,  Kay,  688. 

Stewart  ▼.  Shefieid,  13  East,  526 ;  Be  Coleman,  L.  R.,  4  Ch.  D.,  167. 

?fcaw  T.  McMahms,  4  Dr.  P.  W.,  431, 

'oun^  v.  Pat'w,  2  Dr.  and  S.,  167  j  Fell  v.  Biddolph,  L.  B.,  10  0.  P.,  701. 

u  B.,  10  0.  P.  701. 

i.  B.  4  Ch.  D.  167. 

linqro9€  ▼.  Bramham,  2  Cox,  884  $  BiUler  v.  Lowe,  10  Sim.,  817. 

)£iddleton  ▼.  Messenger,  5  Yes.,  186;  Walker  v.  Shore,  15  Ves.,  122  ;    Bamdhy  Vk  taseell 
L.  1     11  Bq.,  363. 
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member  of  the  class  as  he  comes  into  being  that,  if  he  die  before  the  period  of 
distribution,^  the  representatives  of  snch  as  have  died  since  the  death  of  the  tes- 
tator will  be  entitled  along  with  those  alive  at  the  period  of  distribution.* 
Where  the  distribution  is  to  be  made  when  all  attain,  or  when  the  youngest 
attains,  a  particular  age,  all  children  will  be  admitted,  and  not  merelj  those  who 
happen  to  be  living  when  the  youngest  attains  the  particular  age.^  But  where 
the  period  of  distribution  is  postponed  until  the  members  of  a  class — e.  g,,  cliil' 
dren-— attain  a  particular  age,  the  rule  is  to  let  all  in  until  there  must  be  a  dis- 
tribution of  a  share  to  one.  Accordingly,  if  any  member  of  the  class  has  attained 
that  age  at  the  death  of  the  testator,  the  class  is  then  ascertained  >  If  no  child 
has  attained  that  age,  the  class  is  ascertained  as  soon  as  any  one  child  does,  and 
all  members  of  the  class  bom  at  the  death  of  the  testator,  or  coming  into  exis- 
tence before  the  first  attains  the  particular  age,  are  entitled,  to  the  exclusion  of 
those  bom  afterwards.^  In  Locke  v.  Lanib^^  there  was  a  bequest  of  a  sum  of 
stock  to  be  divided  between  all  the  children  of  A.  B.,  as  they  should  attain  his 
or  her  age  of  21  years  ;  and  it  was  held  that  the  fund  was  to  go  to  such  of  the 
children  of  A.  B.  as  were  living  when  the  first  attained  21,  and  who  had 
attained  or  who  should  attain  21.  If  the  testator  merely  declares  that  the 
interests  are  to  be  vested  at  21,  the  class  is  ascertained  at  his  death.*^ 

In  Berkeley  v.  Swinhov/me^^  the  testator  bequeathed  his  residue  in  trust  for 
his  mother  for  life,  with  remainder  in  trust  for  the  children  of  his  two  sisters 
in  equal  shares  as  tenants-in-common,  to  be  vested  interest,  in  the  sons  at  twentj- 
one,  and  in  the  daughters  at  that  age  or  on  marriage.  The  testator's  mother 
died  a  few  months  after  him,  and  his  sister  had  several  children  some  of  whom 
were  bom  after  the  death  of  his  mother.  It  was  held  that  the  mother's  death 
was  the  period  at  which  the  shares  vested  and  consequently  that  after-bom 
children  were  not  entitled  to  participate  in  the  funds. 

In  Maseyk  v.  Fergusson?  Pontifex,  J.  expressed  an  opinion,  that  s.  98  <rf 
the  Indian  Succession  Act  applied  only  to  vested  interests. 


•  Attomey-Qeneral  v.  Crispin^  1  Bro.  C.  C,  386;  Middleton  v.  Messenger,  5  Ves.,  136. 
'  See  illustrations  (d)  and  (e)  to  s.  98  of  the  Indian  Saccession  Act. 

'  Mainwaring  t.  Beevor,  8  Hare,  44 ;  Hughes  v.  Htighes,  14  Yes.,  256. 

•  Hogger  v.  Payne^  28  Beav.,  474. 

»  Andrews  v.   Partington,  3  Bro.  C.  C,  401  j  JBarr%ngton  v.  Tristram,   6  Ves.,  «»- 

eim  V.  Uenry,  10  Hare,  441  ;  Whithread  v.  Si.  John,  10  Vee.,  152. 

•  L.  R ,  4  Eq.,  372. 

'  Berkeley  v.  Swinhoums,  16  Sim.,   275.    Intestate  and  Testamentary  Snccofisiob  -        ii»i 
p.  122. 

•  16  Sim.,  275. 

•  I.  L.  R.,  4  Gal.,  304. 
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It  has  already  been  pointed  out  in  dealing  with  the  subject  of  lapsed 
bequests  that  if  the  legatee  does  not  snryive  the  testator,  the  bequest  lapses  and 
forms  part  of  the  residue  of  the  testator's  estate,  unless  it  appeai*s  by  the  will 
that  the  testator  intended  that  it  should  go  to  some  other  person.  It  may  happen, 
howeyer,  that  a  bequest  is  given  under  a  particidar  description  to  a  person  not 
yet  oome  into  existence  either  at  the  date  of  the  will  or  of  the  testator's  death, 
and  in  such  case  there  is  no  lapse. 

Section  99  of  the  Indian  Succession  Act,  after  laying  down  the  rule  thftt 
a  bequest  is  void  when  made  to  a  person  by  a  particular  description,  and  no 
person  answering  the  description  is  in  existence  at  the  testator's  death,  allows 
an  exception  when  such  person  stands  in  a  paiiicular  degree  of  kindred  to  a 
specified  person,  but  his  possession  is  deferred  by  reason  of  a  prior  bequest 
or  otherwise.  The  exception  expressly  declares  that  the  gift  is  to  take  effect  if 
any  person  answering  the  description  comes  into  existence  between  the  death 
of  the  testator  and  the  time  to  which  possession  is  referred. 

If  section  99  of  the  Indian  Succession  Act,  as  pointed  out  by  Wilson,  J.,' 
stood  alone,  it  would  absolutely  and  without  restriction  empower  a  testator  to 
whom  it  was  applicable^  to  give  his  property  to  unborn  persons  standing  in 
any  particular  degree  of  kindred,  provided  those  persons  came  into  existence 
before  the  gift  is  to  take  effect  in  possession.  Sections  100  and  101  of  the  Indian 
Succession  Act,  which  like  s.  99,  are,  however,  embodied  in  the  Hindu  Wills 
Act,^  lay  down  restrictions  upon  the  power  conferred  by  s.  99.  Section  100  pro- 
vides, in  effect,  that  the  deferred  bequest  must  comprise  the  whole  of  the 
remaining  interest  of  the  testator  in  the  thing  bequeathed,^  and  section  101, 
which  is  general  in  its  terms,  invalidates  any  bequest  which  delays  the  vesting 
beyond  a  life  or  lives  in  being  and  the  minority  of  the  donee,  who  must  be 
living  at  the  close  of  the  last  life.  Under  the  general  Hindu  Law  which 
applies  in  cases  to  which  the  Hindu  Wills  Act  is  not  applicable,  a  gift  to 
persons   unborn  at  the  death  of  the  testator  is  void,^  and  this  is  also  true  under 

'  AlangamaT^ori  Dahee  v.  Sonamoni  Ddbeey  9  G.  L.  B.,  121 ;  I.  L.  R.,  8  Cal.,  167.  Seo  swpra 
p.  203,  note  (7). 

'  It  applies  to  Hindns,  etc,  under  Act  XXI  of  1870,  b.  2. 

*  See  Alangamaiyori  Dahee  v.  Soriamoni  Dahest  I.  L.  B.,  8  Cal.,  687  and  Ram  Led  Sett  t« 
Kanai  Lai  8ett^  I.  L.  B.,  12  Cal.,  p.  669  as  to  whether  ss.  100,  101  and  102  have  any  application 
to  r'—'n  wills,  regard  being  had  to  the  s.  3  of  the  Hindu  Wills  Act. 

Ttion  100  is  as  follows  : — Where  a  beqnest  is  made  to  a  person  not  in  existence  at  the 
tixt  le  testator's  death   subject  to   a  prior  bequest   contained  in   the   will,   the  later 

bee  .est  shall   be  Yoid,  unless  it  comprises  the  whole  of  the  remaining  interest  of  the  testator 
in  I  le  thing  bequeathed. 

igore  v.  Tagore,  9  B.  L.  B)  377 ;  Kherodemoney  Dossee  v.  Doorgamaney  Dosaee,  I.  L.  B., 
4  C  .,  'JSS,  (S.  CJ,  S  C.  L.  B.,  315  ;  Alangamanjori  Dabee  v.  Sonamoni  Dabee,  10  C.  L  B.,  4i69 
(8.      *  I.  L.  B.,  8  Cal.,  637. 
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the  Hindu'^ Wills  Act,  which  was  passed,  shortly  before  the  decision  of  the  Priry 
Council  in  the  Tagore  case,  for  the  purpose  of  providing  roles  for  the  execution, 
attestation,  revocation,  revival,  interpretation  and  proof  of  the  wills  of  Hindas. 

In  the  case  of  Alangwmanjori  Bahee  v.  Sonamumi  Dahee.^  Wilson,  J.  consider- 
ed that  in  case  of  wills  to  which  the  Hindu  Wills  Act  applies,  viz.j  wills  made 
after  the  1st  of  September,  1870,  ss.  99 — 101  of  the  Succession  Act  being  em- 
bodied in  the  later  Act  must  be  allowed  to  have  their  full  effect,  and  he  held, 
that,  under  these  sections,  a  gift  to  the  unborn  children  of  the  testator's  three 
unmarried  daughters,  to  take  effect  when  these  children  attained  their  majoriiyt 
was  a  valid  gift.  It  was  argued,  in  that  case,  that  the  gift  was  invalid  by  reason 
of  the  last  proviso  of  s.  3  of  the  Wills  Act,  which  provided  that  nothing  in  the 
Act  contained  "  shall  authorize  any  Hindu,  Jaina,  Sikh,  or  Buddhist  to  create  in 
property  any  interest  which  he  could  not  have  created  before  the  first  day  of  Sep- 
tember, 1870."  Wilson,  J.,  however,  was  of  opinion,  that  to  give  this  effect  to  s. 
3  of  the  Hindu  Wills  Act  was,  wholly  or  partially,  to  overrule  ss.  99 — 101  of  the 
Succession  Act,  as  embodied  in  s.  2  of  the  Wills  Act ;  and  in  order  to  avoid  §o 
doing,  he  considered  himself  bound  to  hold  that  the  words  *  create  any  interest,* 
in  the  last  proviso  of  s.  3,  must  be  read  as  referring  to  the  estate  or  interest 
which  could  be  given,  without  reference  to  the  further  question  to  whom  it 
could  be  given,  that  being  a  view  which  gave  a  meaning  to  the  words  of  that 
section,  while  at  the  same  time  it  allowed  the  sections  embodied  in  s.  2  of  the 
Hindu  Wills  Act  to  take  effect.  « 

If  the  decision  of  Wilson,  J.,  had  been  upheld  by  the  Court  of  Appeal  the  law 
as  laid  down  in  the  Tagore  case,  which,  as  already  mentioned,  had  not  at  the 
date  of  the  passing  of  the  Hindu  Wills  Act  been  decided  by  the  Privy  Council, 
would  have  been  materially  altered.  The  decision  of  Alangamanjori  Pa5ee  v. 
Sonamoni  Bahee  was,  however,  first  dissented  from  by  Pontifex,  J.,  in  the  case  of 
KaUynath  Ncmg  Ohowdhry  v.  Chunder  Nath  Naug  Chowdhry,*  and,  subsequently, 
overruled,  on  appeal,  by  Gabth,  C.  J.,  and  White,  J.,^  who  held  that  a  gift  bj 
will  to  Hindus  unborn  at  the  time  of  the  death  of  the  testator,  whether  made  prior 
or  subsequently  to  the  passing  of  the  Hindu  Wills  Act,  was  void. 

Under  the  exception  to  s.  99  of  the  Indian  Succession  Act,  a  bequest  to  the 
eldest  son  of  C,  who  had  no  son  at  the  death  of  the  testator,  to  be  paid  to  him 
after  the  death  of  B  would  be  a  valid  gift  to  a  son  of  C  bom  during  B's  lifetime 
and  alive  at  B's  death .^ 

Section  101  of  the  Indian  Succession  Act  is  a  restriction  on  the  I'ul        to 

»  9  C.  L.  R.,  121,  (S.  C),  I.  li.  R.,  8  Cal.,  157, 
«  I.  L.  R.,  8  OaL,  378,  (8.  C),  10  0.  L.  R.,  459. 

*  Alangamaty'ori  Dabee  Vt  Sonamoni  Da&e«,  I.  L.  R.,  8  Cal.,  637« 

*  Illustration  (c)* 
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perpetuities  under  English  law  ^  By  that  law  the  vesting  of  property  might 
be  postponed  for  any  number  of  lives  in  being  and  an  additional  term  of  21 
years  afterwards,  and  for  as  many  months  in  addition  as  are  equal  to  the  ordi- 
nary period  of  gestation,  should  gestation  exist ;'  and  the  additional  term  of  21 
years  might  be  independent  or  not  of  the  minority  of  any  person  to  be  entitled.^ 
Section  101  allows  the  vesting  to  be  delayed,  beyond  the  lifetime  of 
one  or  more  persons  in  being,  for  the  period  only  of  the  minority  of  some 
person  in  existence  at  the  end  of  that  period ;  and  under  s.  3  of  the  same  Act, 
the  period  of  minority  of  persons  governed  by  the  Act  is  eighteen  years.  The 
addition  of  an  absolute  period  of  21  years  has  not  been  adopted  by  the 
section^ 

It  is  a  rule  that,  in  considering  questions  of  remoteness,  the  question  is  not 
*  whether  the  limitation  is  good  in  the  events  which  have  happened,  but  whether  it 
was  good  in  its  creation,  and  whether  it  must  necessarily  take  effect  within  the 
limits  prescribed  by  law>  In  Dungannon  v.  Smith,  Platt,  B.,  thus  enunciated 
the  rule :  "  Where  a  gift  is  afflicted  with  the  vice  of  its  possibly  exceeding  the 
prescribed  limit  it  is  at  once  and  altogether  void  both  in  law  and  equity.  And 
even,  if  in  its  actual  event  it  should  fall  greatly  within  such  limit,  yet  it  is  still 
aa  absolutely  void  as  if  the  event  which  would  have  taken  it  beyond  the  limit 
had  occurred.*'  The  rule  has  been  held  to  apply  to  Hindu  Wills.  In  the  case  of 
SoudaTnoney  Doasee  v.  Jogesh  Chundra  Dutt,^  Pontifex,  J.  said,  "  In  deciding  ques- 
tions of  remoteness  in  England  it  is  an  invariable  principle  of  the  English  Courts 
to  pay  regard  to  possible  and  not  to  actual  events ;  and  the  fact  that  a  gift 
might  include  objects  too  remote  or  incapable  of  profiting  directly  by  the 
testator's  bounty  is  held  to  be  fatal  to  its  validity.  This  principle  is  equally 
applicable  to  the  interpretation  of  the  wills  of  Hindus."^  It  is  of  course 
applicable,  in  like  manner,  to  all  wills  to  which  the  Indian  Succession  Act  applies. 

The  possibility  of  a  woman  being  past  child-bearing  is  not  a  possible  event 
for  the  purpose  of  determining  whether  a  gift  is  void  for  remoteness  or  not,7  and 

'  Seotion  101  of  the  Indian  Snooession  Aot  is  as  follows : — No  bequest  is  valid  whereby 
the  vesting  of  the  thing  beqaeathed  may  be  delayed  beyond  the  lifetime  of  one  or  more 
persosui  living  at  the  testator's  deoease,  and  the  minority  of  some  person  who  shall  be  in 
Moateaoe  at  the  expiration  of  that  period,  and  to  whom,  if  he  attains  full  age,  the  thing 
beqaeathed  is  to  belong. 

*   ^u  V.  AucU&y,  1  Cox.,  824 ;  Feame,  Gont.  Bem.,  430. 
}adell  V.  PaliMTt  1  CI.  and  F.,  372. 
Jee  V.  Aadley,  1  Cox.,  824 ;  per  Lord  Kxnton  ;  on  Hodaon  v.  BcUl,  14  Sim.,  658  ;  Lett  v. 
Ba    ^Ul,  3  Sm.  and  Giff.,  83 ;  Dwngainum  v.  Smithy  12  01.  and  F.,  646  }  Smith  v.  Smith,  L.  B., 
b, '  ^    842;  see  In  re  Beavan's  Truets,  L.  B.,  34  Ch.  D.,  716. 
t.  L.  E.,  2  Cal.,  268—9 

3ee  Bramamayi  Dasi  v.  Jages  Charidra  DvU,  8  B.  L.  B.,  400. 
M  V.  AudUyy  1  Cox.,  324. 


216  INDIAN  SUCCESSION  ACT— CONSTHUCTION   OP  WILLS — continued. 

the  Court,  therefore,  will  not  allow  evidence  to  be  given  to  show  that  at  the 
date  of  the  will  a  married  woman  was  past  the  age  of  child-bearing  for  the 
purpose  of  showing  that  children  then  living  were  meant,  so  as  to  make  valid 
a  gfift  over,  which  otherwise  would  be  void  for  remoteness.^ 

The  following  are  the  illustrations  to  s.  101  of  the  Indian  Succession  Act  :— 
A  fund  is  bequeathed  to  A  for  his  life ;  and  after  his  death  to  B  for  his 
life ;  and  after  B*s  death  to  such  of  the  sons  of  B  as  shall  first  attain  the  age  of 
25.  A  and  B  survive  the  testator.  Here  the  son  of  B,  who  shall  first  attain 
the  age  of  25,  may  be  a  son  bom  after  the  death  of  the  testator ;  such  son  may  not 
attain  25  until  more  than  18  years  have  elapsed  from  the  death  of  the  longer 
liver  of  A  and  B  ;  and  the  vesting  of  the  fund  may  thus  be  delayed  beyond  ^e 
lifetime  of  A  and  B,  and  the  minority  of  the  sons  of  B.  The  bequest  after  B's 
death  is  therefore  void.*  If  a  fund  is  bequeathed  to  A  for  his  life,  and 
after  his  death  to  B  for  his  life,  and  after  B*s  death  to  such  of  B's  sons  as 
shall  first  attain  the  age  of  25  and  B  dies  in  the  lifetime  of  the  testator, 
leaving  one  or  more  sons,  in  this  case  the  sons  of  B  are  persons  living  at 
the  time  of  the  testator's  decease,  and  the  time  when  either  of  them  will 
attain  25  necessarily  falls  within  his  own  lifetime  and  the  bequest  is  valid.' 
Again,  if  a  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  B 
for  his  life,  with  a  direction  that,  after  B*s  death,  it  shall  be  divided  amongst 
such  of  B's  children  as  shall  attain  the  age  of  18;  but  that  if  no  child  of  B  shall 
attain  that  age,  the  fund  shallgo  to  C.  Here,  as  the  time  for  the  division  of  the 
fund  must  arrive  at  the  latest  at  the  expiration  of  18  years  from  the  death 
of  B,  a  person  living  at  the  testator's  decease  all,  the  bequests  are  vahd.* 
In  the  case  of  a  fund  bequeathed  to  trustees  for  the  benefit  of  the  testator's 
daughters,  with  a  direction  that  if  any  of  them  marry  under  age,  her  share  of 
the  fund  shall  be  settled  so  as  to  devolve  after  her  death  upon  such  of  her  diil- 
dren  as  shall  attain  the  age  of  18,  any  daughter  of  the  testator  to  whom  the 
direction  applies  must  be  in  existence  at  his  decease,  and  any  portion  of  t&e 
fund  which  may  eventually  be  settled  as  directed  must  vest  not  later  than  18 
years  from  the  death  of  the  daughter  whose  share  it  was.  All  these  pix)Tisions, 
therefore,  will  be  valid.* 

According  to  Hindu  Law  gifts  in  favour  of  idols   are  not   invalid  though 
the  gifts   be  in  their  nature  perpetual.*     If,  however,  a  devise  to  idols  be  notifc 

»  In  re  Sayer'a  Trusts^  L.  E.,  6  Eq.,  319. 

'  Indian  Succession  Act,  s.  101,  illustration  (a). 

'  Ihidf  illustration  (5). 

*  Ibid,  illustration  (c). 

*  Ibid,  illustration  (d). 

*  Kiimara  Asima  Krishna  Deb  ▼.  Kumara  Kumara  Krighna  Deb,  2  B.  L.  R.,  C  f^f 
Makkbt,  J. ;  Tagore  v.  Tctgore,  9  B.  L.  B  ,  377  j  Krishnaramani  y,  Ananda  Krishna,  B-, 
O.  C,  231. 
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red  dedication  for  the  worship  of  the  idols,  but  in  effect  a  settlement  in  perpe- 
tuity for  the  beneficial  interest  of  the  descendants  of  the  testator,  it  will  be  void.^ 
Under  Hindu  Law  any  provision  for  perpetual  descent  or  for  restraining  alienation 
is  void/**  but,  in  the  case  of  Rally  Prosono  Hitter  v.  Qopee  Nath  Kur,^  it  was  held, 
that  a  recital  by  the  testator  of  his  desire  to  establish  a  perpetuity  did  not  in- 
validate the  subsequent  trusts  of  the  will,  so  far  as  they  were  otherwise  good 
according  to  law.* 

The  Indian  Succession  Act,  by  s.  102^,  declares  that  if  a  bequest  is  made  to 
a  class  of  persons,  with  regard  to  some  of  whom  it  is  inoperative  by  reason  of  the 
rules  contained  in  sections  100  and  101  of  the  Act,  or  either  of  them,  the  bequest 
is  whoUy  void. 

Now,  whether  a  gift  be  given  by  act  inter  vivos  or  by  will,  no  one  can  take 
under  the  gift  who  is  not  in  existence  and  thus  capable  of  taking  at  the  date  from 
which  the  gift  speaks,  that  is  to  say,  the  date  of  the  gift,  if  inter  vivos,  the  death 
of  the  testator  in  the  case  of  a  will. ^  Accordingly,  if  the  gift  be  intended  to 
operate  partly  in  favour  of  persons  living  and  partly  in  favour  of  persons  not  yet 
bom,  the  intention  of  the  donor  or  testator  cannot  take  effect  to  its  full  extent^ 
The  principle  upon  which  the  Courts  should  act  in  such  cases  has  given  rise  to 
much  difficulty,  and  there  appears  to  be  some  conflict  of  authority.  Section  102 
of  the  Indian  Succession  Act  adopts  the  rule  in  Leake  v.  JRohinson^  but  expressly 
limits  it  to  cases  of  gifts  to  a  class  affected  with  remotness  by  s.  101  or  to  the 
case  of  analogous  defect  mentioned  in  s.  100  of  the  Act.  In  England,  as  we  have 
seen,  a  gift  is  bad  which  does  not  vest  in  some  one  within  a  life  in  being  and 
twenty-one  years  afterwaixis,  and,  under  the  rule  in  Leake  v.  Bohinson,  a  gift  to 
a  class  in  such  terms  that  the  ascertaining  of  the  class  and  the  vesting  of  the  gift 
are,  or  may  be,  deferred  beyond  the  period  allowed  by  the  law,  is  wholly  void 
and  cannot  be  made  effectual  for  such  members  of  the  class  as  might  be  ascertain- 
able earlier.      This  rule,  it  is  pointed  out  by  Wilson,  J.,^  is  a  rider  upon  the  law 


*  Fromotho  Dossee  v.  Radhika  Prasad  Duttj  1  i  B.  L.  R.,  176  ;  see  supra^  p.  50. 

*  Mayne,  a.  895. 

*  7  C.  L.  R.,  24,1. 

*  See  Krishnaranutni  Dasi  v,  Ananda  Krishna    SosCy    4  B.   L.  B.,    (().  C),  231  ;    Chunder- 
THOiM'if  DoBs&e  T.  Motilal  Mullickf  5  G.  L.  B.,  496. 

[lis  section  is  embodied  in  the  Hinda  Wills  Act,  bnt  having  regard  to  s.  3  of  that  Act 
it  ifi  least  doubtful  whether  ss.  100,  101  or  103  are  really  applicable  to  Hindu  Wills— See 
Bar       il  Sett  v.  Kanai  Lai  Betty  I.  L.  R.,  12  Cal.,  p.  669. 

ee  Tagare  v.  Tagore,   9  B.  L.  R. ;  Soudamoney  Dossee  v.  Joges   Chundra   Dutt,  I.  L.  R., 
2  C       262  ;  KherodeTtioney   Dossee  v.   Doorgamoney   Dasse,  I.  L.  R.,  8  Cal.,  455  ;  Ham  Lai  Sett 
T.  J      at  Lai  Setty  I.  L.  R.,  12  Cal.,  p.  669  j  per  Wilson,  J. 
2  Merivale,  368. 
^am  Lai  BeU  v.  Kanai  Lai  Setty  I.  L.  R.,  12  Cal.,  p.  681. 
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of  remoteness  and  has  never  been  applied  to  any  case  except  that  of  a  gift  to 
a  class  tainted  with  the  vice  of  remoteness.  Lobd  Selbobne  in  Fearks  v.  Madey^ 
thus  enunciated  the  rule  :  "  The  rule  is  that  the  vice  of  remoteness  affects  the 
class  as  a  whole  if  it  may  affect  an  unascertained  number  of  the  members."  The 
ground  upon  which  the  rule  is  based  is  that  the  donor's  intention  was  to  benefit 
all  the  members  of  th&  class,  and  that  to  construe  the  gift  as  a  gift  to  sack 
members  of  the  class  sls  are  capable  of  taking,  having  regard  to  the  rules  as  to 
remoteness,  would  be  make  a  new  will  for  the  testator.  In  Leake  v.  Bobinmnt, 
Grant,  M.  R.,  thus  explained  the  reason  for  the  rule,  "  I  must  make  a  new  will 
for  the  testator,  if  I  split  into  portions  his  general  bequest  to  the  class  and  saj 
that  because  the  rule  of  law  forbids  his  intention  from  operating  in  favour  of 
the  whole  class  I  will  make  his  bequests,  what  he  never  intended  them  to  be,  m., 
a  series  of  particular  legacies  to  particular  individuals,  or  what  he  had  as  little  in 
contemplation,  distinct  bequests  in  each  instance  to  two  difEerent  classes,  namely, 
grandctiildren  living  at  his  death  and  to  grandchildren  bom  after  his  death.'**  So 
BoLFE,  B.  in  another  case  said  :  "  The  reason  why  a  gift  to  a  class,  as  children 
or  the  like,  is  void,  when  it  embraces  some  objects  too  remote  to  this  :  there  is 
no  intention  to  give  to  any  number  short  of  the  whole  class  ;  and  therefore,  if 
the  prescribed  limit  may  be  transgressed,  the  whole  gift  fails,  because  it  does 
not  necessarily  take  effect  within  the  prescribed  period."* 

The  fii'st  case  in  which  the  rule  was  followed  in  India  was  that  of  Bramavuofi 
Dasi  V.  Jages  Ghunder  Dutt.*  In  that  case  the  testator  directed  his  propertj 
to  be  divided  into  five  shares,  of  which  each  of  his  four  sons  should  take  one 
and  his  two  grandsons  the  other,  for  life,  with  a  gift  over,  and  a  question  was 
raised  as  to  the  devolution  of  the  shares  of  two  of  his  sons,  W  and  S.  As  to 
the  share  of  S,  there  was  a  clause  in  the  will  which  declaimed  that  "  on  the 
death  of  any  son  without  leaving  male  issue,  his  share  should  go  to  the  sur- 
vivors of  my  said  sons  and  my  said  two  grandsons  for  life  and  theii*  respec- 
tive male  issue  absolutely  after  their  death  in  the  same  manner  and  proportiona 
as  hereinbefore  described  respecting  their  original  shares."  It  was  held  that 
the  gift  over  was  void.  The  gift  was  construed  as  a  gift  "  to  the  surviving  sons 
and  the  living  male  issue  of  the  deceased  sons  as  a  class,  the  surviving  sons  to  take 
for  their  lives,  and  the  issue  of  the  deceased  sons  absolutely,"  and  it  was  pointed 
out  that  male  issue  might  include  persons  boni  after  the  death  of  the  testator. 
On  this  point  Nobman,  J.  said,  "  The  gift,  therefore,  so  far  as  it  is  a  gif*  he 
unborn  male  issue  of  the  sons  and  grandsons  of  the  testator  must  fail.  it 

is  a  well  settled  mle   in  construing  wills,  iounded  upon  excellent  reaso:        nd 
which  has  been  adopted  in  the  I02nd  section  of  the  Indian  Succession  Ac       lat 

*  Ij.  E.,  6  Ap.  Ca.,  714.  ■  Dungannon  r.  Smith,  12  CI.  and  1  TS. 

•  2  Mer.,  p.  390.  *  8  B.  L.  E.,  400, 
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where  there  Ib  a  gift  to  a  class,  and  soine  persons  constituting  snch  class  cannot 
take,  in  consequence  of  the  remoteness  of  the  gift  or  otherwise,  the  whole  must 
fail.  Upon  that  principle,  I  think  we  are  bound  to  say  that  the  gift  over  on 
the  death  of  Shib  Dass  wholly  fails." 

In  the  case  of  Scmdamoney  Dassee  v.  Joges  Ghunder  Dutt,^  which  was  upoii  the 
same  will  as  the  case  just  referred  to,  the  plaintiff  was  the  widow  of  the  son  of  W, 
who  had  been  held  in  the  latter  case  to  have  taken  his  father's  share  absolutely. 
The  claim  was  resisted  by  the  defendants,  who  claimed  under  the  subsequent  limi- 
tations over,  which  they  contended  were  valid,  and  who  were  willing  to  admit 
that  the  plaintifE*s  husband  became  entitled  under  the  original  gift.  Neither 
party  (it  being  their  interest  not  to  do  so)  contended  that  the  original  gift  to 
the  male  issue  of  the  testator's  son  was  invalid,  as  including  objects  too  remote, 
or,  in  other  words,  objects  to  whom,  under  the  law,  the  testator  could  not 
lawfully  make  a  devise.  The  objection,  however,  was  taken  by  Pontifex,  J., 
at  the  bearing,  and  adopting  to  the  full  extent  the  rule  laid  down  by  Norman,  J., 
he  held  tliat  the  gift  to  the  plaintiff's  husband  was  bad. 

In  the  next  case,  that  of  Kherodemoney  Dossee  v.  Dowganwriey  Dossee,^  the 
residue  of  his  estate  after  several  other  legacies  was  given  by  the  testator  "  to 
the  son  lately  bom  to  my  sister's  husband. S  and  to  the  son  or  sons  that  may  here- 
after be  horn  to  him."  The  gift  was  held  to  be  wholly  void  on  the  principle 
laid  down  on  the  case  of  Souda/money  Dossee, 

Considerable  doubt,  however,  has  been  cast  upon  the  authority  of  those 
decisions,  none  of  which,  it  may  be  observed,  have  received  the  sanction  of  the 
final  Conrt  of  Appeal,  by  two  recent  cases. 

In  the  first  case^  which  was  decided  by  the  Privy  Council,  one  Mata  Dyal, 
the  grandfather,  his  son,  Udey  Narain  and  his  grandson,  Satrujit  formed  a 
joint  family  governed  by  the  Mitakshara  Law.  Udey  was  a  man  of  profligate 
and  extravagant  habits  and  in  order  to  protect  the  estates,  Mata  Dyal,  with 
the  consent  of  Udey,  to  whom  a  sum  of  Rs.  6,000  was  paid,  made  a  con- 
veyance of  his  estate  to  Satrujit  and  declared  that  "  Satrujit  and  his  own 
brothers,  who  may  be  bom  hereafter,  are  and  will  be  the  permanent  and  right- 
ful owners."  The  Privy  Council  held  that  the  transfer  was  not  void  but 
operated  as  a  valid  transfer  to  Satmjit.  In  their  judgment  the  Privy  Council 
say  :♦  "  There  remains  a  question  of  some  difl&culty,  whether  the  deed,  which 
cont  -nplates  benefits  to  after-bora  sons  of  Udey  Narain  as  well  as  to  S'atrujit, 
can!  iveany  operation  in  his  favour.  This  question,  though  raised  in  the 
plaii  *-  is  not  dealt  with  by   either  of  the   Lower  Courts.     It  depends  entirely 

'       h.  E.  2Cal.,  212,. 

•  L.  R,,  4  Cal.,  455,  (S.  C),  3  C.  L.  R.,  3i5. 

*  at  B%9hen  Chand  v.  Aamaida  Koer,  h.  R.,  U  I.  A.,  1G4,  S.  C,  I.  L.  R.,  6  All.  560. 
'       R.,  11 1.  A.,  pp  176—179. 
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on  the  view  which  may  be  taken  of  the  meaning  of   the  parties  to  the  traiuac 
tion,  for  the  rule  of  law,  on  which  the  plaintiff  relies  is,  rie.,  that  gifts  cannot  be 
tnade  to  persons  unborn  at  the  time,  is  well  settled. 

It  is  said  then  that  the  gift  is  made  to  a  class,  and  that  inasmuch  as  somp 
of  the  class  are  unable  to  take,  none  can  take,  and  certain  sections  of  the  Indian 
Succession  Act  of  1865  are  invoked  to  give  weight  to  this  contention,  the  Legis- 
lature having  thought  fit  to  apply  these  sections  to  Hindu  wills. 

Independently,  however,  of  the  distinction  which  may  be  taken  between  wills, 
the  operation  of  which  is  suspended  during  the  teststor*s  life,  and  deeds  which 
operate  immediately,  especially  such  deeds  as  confer  a  present  interest  upon  a  pre- 
sent person,  the  sections  cited  have  no  bearing  on  such  a  gift  as  that  under  oonsi* 
dera^^ion.  Section  102  lays  down  the  rule  that  a  bequest  inoperative  as  to  some  of 
a  class  shall  be  wholly  void,  not  in  all  cases,  but  only  when  the  bequest  offendfi 
against  the  rules  contained  in  sections  100  and  101.  And  the  gift  under  con^der- 
ation  does  not  fall  within  either  of  these  two  sections.  It  may  be  that  illustration 
(&)  to  section  102  imports  into  India  an  English  rule  of  construction  which  asnallj 
defeats  the  intention  of  the  testator.  But  whatever  force  the  illustration  may 
have  (and  it  seems  out  of  place  as  attached  to  a  section  intended,  not  to  define 
the  word  *'  class,*'  but  only  to  establish  a  special  incident  of  gifts  to  classes),  it  is 
not  made  applicable  beyond  the  two  cases  contemplated  by  sections  100  and  101. 
Assuming  that  the  deed  is  intended  to  express  a  gift  to  the  brothers  of 
Satrujit,  which  cannot  take  effect  as  such,  what  is  the  whole  scheme  of  the 
parties  ?  We  find  them  bent  on  javing  the  ancestral  estate  from  the  conse- 
quences of  the  continued  extravagance  of  one  of  its  members.  The  plan  they 
adopt,  probably  the  only  plan  open  to  them  except  a  complete  partition,  is » 
transfer  by  the  head  of  the  family,  with  the  consent  of  his  son,  to  the  lower 
generation.  The  only  member  of  that  generation  was  the  grandson  Satrujit. 
He  therefore  is  made  to  take  by  name  and  immediately,  and  the  possession  and 
ownerahip  are  ti*ansf erred  to  him.  Is  then  the  gift  undisputably  designed  for 
him  wholly  to  fail  because  the  parties  supposed  that  they  could  join  with  him 
possible  after  bom  sons,  who,  if  any  had  happened  to  be  bom,  could  not  legally 
claim  under  a  gift  ?  Is  Udey  Narain,  whose  interests  were  bought  out  for 
valuable  consideration  to  re-enter  upon  his  son,  in  whose  favour  they  were 
bought  out  P  No  doubt  that  on  the  present  assumption  some  portion  of  the 
intention  must  fail,  but  that  is  no  reason  why  the  whole  should  fail.  The  j  ira- 
lount  intention  was  to  get  rid  of  Udey  Narain  by  passing  the  property  *   his 

^ns.     That  intention  is  much  more  readily  effectuated  by  giving  the   pro,  rty 
Satrujit,  the  only  then  son  of  Udey  Narain,  than  by  holding  that  th'^    eed 

id  all  that  followed  upon  it,  the  mutation  of  names,  the  possession  and  m^  gc 

ent  of  Asmaida  did  not  operate  any  change  at  all. 

Cases  are  not  rare  in  Tjrhich  a  Court  of  Construction  finding  that  the      ol« 
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pbn  of  a  donor  of  property  caainot  be  caiTied  into  eSect,  will  yet  give  effect  to 
part  of  it  rather  than  hold  that  it  shall  fail  entirely.  In  the  present  ease,  there 
is  every  reason  for  holding  that,  if  Satmjit's  possible  brothers  are  not  able  to 
take  by  virtue  of  the  gift,  he  shall  take  the  whole.  He  is  there,  present  and  able 
to  receive  the  gift.  He  is  an  individual  designated  in  the  deed.  If  the  deed 
stood  alone,  it  is  a  question  in  each  case  whether  a  designated  person  who  is 
coupled  with  a  class  described  in  general  terms  is  merged  into  that  class  or  not. 
Bat  the  deed  does  not  stand  alone.  It  is  followed  by  actions  of  a  kind  which 
even  without  a  deed  may  work  a  transfer  of  property  in  India.  Satrujit  is  en- 
tered in  the  Collector's  books  as  the  sole  possessor  of  the  property,  and  his 
guardian  takes  possession,  first  in  his  name  and  afterwards  as  his  successor. 
Their  Lordships  hold  that  the  circumstance  that  the  parties  wished  to  do 
sometliing  beyond  their  legal  power,  and  that  they  have  used  unskilful  language 
in  the  deed  of  gift,  ought  not  to  invalidate  that  impoHant  part  of  their  plan 
which  is  consistent  with  one  construction  of  the  deed,  and  is  clearly  proved 
from  the  transfer  of  the  property  in  fact. 

But  their  Lordships  conceive  that  it  is  not  necessary  to  view  this  transaction 
as  though  it  were  to  be  determined  by  iniles  of  construction  drawn  from  English 
law  and  applicable  to  English  deeds  of  gifts.  The  High  Court  viewed  it  in 
the  light  of  a  partition.  It  cannot  be  strictly  a  partition,  for  according  to  the 
Mitakshara^  there  can  be  no  partition  directly  between  grandfather  and  grand- 
Bon,  while  the  father  is  alive.  But  it  is  a  family  arrangement  partaking  so  far 
of  the  nature  of  a  partition  that  IJdey  Narai^  receives  a  portion  and  is  thence- 
forth totally  excluded  and  quoad  ultra  Mata  Dyal  surrenders  his  interest  to 
his  grandson,  who  on  a  complete  partition  among  the  whole  family  would  be 
entitled  to  one-fourth.  Now  in  such  an  arrangement  it  would  be  quite  consistent 
with  Hindu  ideas  of  ancestral  property  to  express  a  desire  that  the  whole  genera- 
tion into  which  the  property  was  transferred  should  benefit  by  it.  Indeed  in  the 
case  of  a  partition  between  father  and  sons  it  is  laid  down  in  the  books  that  if  a  son 
bom  after  the  partition  of  ancestral  estate  does  not  out  of  the  residue  of  his  father's 
estate  get  a  share  equal  to  what  his  brothers  had  obtained,  the  other  brothers 
must  contribute  to  a  share  out  of  their  portions.  This  rule  is  to  be  found  in 
the  Dayabhaga,*  which  is  a  Bengal  authority,  but  it  refers  to  Vishnu  and  Yajnya- 
valkya,  authorities  on  which  the  Mitakshara  is  founded.  Indeed,  the  principle 
of  the  joint  family  is  not  less  closely,  but  more  closely,  insisted  on  by  the  Bena- 
res school  than  by  the  Bengal  school  of  law.  But  their  Lordships  are  not  now 
affirming  the  law  on  this  point,  nor  are  they  deciding  or  prejudicing  any  ques- 
tion which  may  arise  between  Satrujit's  heirs,  on  the  one  hand,  and  his  brq- 
thei     if  any  should  be  bom,  on   the  other.     They  ai*e  only  shewing  that  the 

"ip.  i,  sect*  5,  Terse  3>  *  Cap.  vii,  ss.  10,  11  and  12. 
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notions  present  to  the  mind  of  the  head  of  a  joint  Hindu  family  who  is  mak- 
ing a  family  ari*angement  are  something  very  different  from  the  notions 
present  to  the  mind  of  an  English  testator  when  he  makes  a  gift  to  a 
class.*' 

That  case  was  followed  by  the  case  of  BandaU  Sett  v.  KanatUd  Seti^^  which 
also  turned,  not  on  the  construction  of  a  will,  but  of  a  deed.  There  one  Radhakristo 
Sett  executed  a  deed  by  which  he  gave  certain  property  to  the  defendants  Bam- 
lall  Sett  and  Shamlall  Sett,  the  two  existing  sons  of  his  son  Madhnb,  and  to 
the  sons  to  be  bom  to  him  in  future,  and  he  declared  that  the  two  existing 
sons  and  their  uterine  brothers  who  should  be  bom  in  future  should  divide  the 
same  amongst  them  in  equal  shares.  The  deed  further  provided  that  two  exist* 
ing  brothers  should  take  possession  of  the  property  and  have  their  names 
registered  in  the  Collector's  office,  but  that  the  rights  and  interests  of  the 
uterine  brothers  who  should  be  bom  in  future  should  in  no  way  be  extinguished 
by  reason  of  the  existing  brothers  obtaining  possession.  Following  the  authority 
of  the  Privy  Council  in  the  case  of  Bai  BisKen  Chand  v.  Agmaida  Koer^  the 
Court  (Gakth,  C.  J.  and  Wilson,  J.)  held  that  there  was  a  good  gift  to  the  two 
living  grandsons,  but  that  the  gift  to  the  after-born  brothers  was  inefFectad. 
Wilson,  J.  discussed  all  the  aathorities  on  the  question  at  great  length,  and, 
after  expressing  an  opinion  that  the  principles  of  construction  adopted  by  the 
Privy  Council  were  inconsistent  with  those  acted  upon  in  the  cases  of  Sotidanumey 
and  Kherodemoney,  said  :  "  For  these  reasons  I  should  be  prepared,  if  necessary,  to 
dissent  wholly  from  the  doctrine  laid  down  in  these  cases  and  to  hold,  as  the  genera! 
rule,  that  where  there  is  a  gift  to  a  class  some  of  whom  are,  or  may  be  incapa- 
citated from  taking,  because  not  bom  at  the  date  of  the  gift  or  the  death  of  the 
testator,  as  the  case  may  be,  and  where  there  is  no  other  objection  to  the  gift,  it 
should  enure  for  the  benefit  of  those  members  of  the  class  who  are  capable 
of  taking.  I  think  the  late  decision  of  the  Privy  Council  is  a  direct  authority 
for  so  holding,  where  the  intention,  is,  as  I  think  it  was  in  this  case,  to  give  A 
present  gift  to  those  of  the  class  who  are  capable  of  taking."* 

It  seems  to  be  settled  that  by  reason  of  the  saving  clanse  in  s.  8  of  tiie 
Hindu  Wills  Act  that  neither  s.  100  or  s.  101  of  the  Indian  Succession  Act, 
though  embodied  in  the  Hindu  Wills  Act,  has  any  application  to  Hindu  wills,*  and 
Wilson,  J.  expressed  an  opinion  that  it  would  follow  that  s.  102  also  had  none 
either.^ 

»  I.  L.  R.,  12Cal.,  6C3. 

•  L.  R.,  11  J.  A.  164,  (S.  C),  I.  L.  R.,  6  All.,  560. 

•  I.  L.  R.,12Cal.,685. 

•  Alangamanjori  Dahee  v.  Sonanwni  Dahee,  I.  L.  H.,  8  Cal ,  037. 

•  Ram  Led  Sett  ▼.  Kanai  Lai  Sett,  I.  L.  R.,  12   Cal.,   p.  6(39  ;  see  a.  6  of   the    Hi^  tib 
Act. 
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The  roles  as  to  remoteness   in   England  were  thus  conveniently  stated  by 
Lord  Hatherlt  in  GcUtlin  v.   Brovm.^     "  The   first  rule  "   he  said,   "  is  that  an 
ezecatorj  devise  is  bad  unless  it  be  clear  at  the   death  of  the  testator  that  it 
must,  of  necessity,   vest  in  some  one,   if  at   all,    within  a  life  in  being  and 
twenty-one  years  afterwards;**  citmg  Dungannon  v,  Smith.^     (2)     "  The  second 
rale  is,  that  you  must  ascertain  the  objects  of  the  testator's  bounty  by  constru- 
ing his  will   without  any  reference  to  the  rules   of  law  which   prohibit  remote 
limitations,   and  having,  apart  from  any  consideration  of  the  effect  of  those 
roles  in  supporting  or  destroying  the   claim,   arrived   at  the   true  construction 
of  the  will,   you  are  then  to   apply  the   rules  of  law  as  to  perpetuities  to  the 
object  so  ascertained."     (3)     "  Thirdly,   if  the  devise  be  to   a  single   person 
answering  a  given  description,   and  any  one   member  of  the  series  intended  to 
take  may,   by  possibility,   be  a  person  excluded   by  the  rule  as  to  remoteness, 
then  no  person  whatever  can  take,  because  the  testator  has  expressed  his  inten- 
tion to  include  all,  and  not  to  give  to  one,   excluding  others  ;  '*  citing  Proctor  v. 
The  Bishop  of  Bath  and  WeUsfi      (4)     "  The  fouiiih  rule  is,  that  where  the  devise 
ia  to  a  class  of  persons  answering  a  given  description,  and  any  member  of  that 
class  may  possibly  have  to  be  ascertained   at  a  period   exceeding  the  limits 
allowed  by  law,   the   same  consequence  follows   as  in  the  preceding  rule  ;  and, 
for  the  same  reason,  you  cannot  give  the  whole  property  to  those  who  are  in  fact 
ftsoertained  within  the  period  and  might  have  taken  if  the  gift  had  been  to 
them  nominatiniy  because  they   were  intended  to  take  in  shares  to  be  regulated 
in  amount,  augmented  or  diminished  according  to  the  number  of  the  other 
members  of  the  class,  and  not  to  take  exclusively  of  those  other  melnbers.     Of 
this  rule,  the  cases  of  Jee  v.  Audley,^  Leake  v.  Bohinson^  and  Gooch  v.  Oooch^^  are 
illustrations."     (5)     "  The  fifth  and  last  rule,  to  which  I  need  advert,  is  this, — 
that,  where  there  is  a  gift  or  devise  of  a  given  sum  of  money,   or  property  to 
each  member  of  a  class,  and  the  gift  to  each  is  wholly  independent  of  the  same 
or  similar  gift  to  every  other  member  of  the  class,   and  cannot  be  augmented  or 
diminished  according  to  the  number  of  the  other  members,   then  the  gift   may 
be  good  as  to  those  within  the  limits   allowed  by  law.     This  was  settled  in  the 
case  of  Storra  v.  BenbowJ 

A  bequest  of  a  principal  fund  to  be  divided  equally  amongst  a  class  (the 
children  of  the  testator's  daughter),  with  a  gift  over  in  case  of  any  of  them 
dyin      der  twenty-four  without  leaving  issue,  was  held  not  to  be  void  as  too 


'        nare,  372. 

«  i  a.  and  P.,  646,  670. 

•  'T.  B.,  358. 

'  Jox.,  824, 

I  Mer,  363, 


•  14  Beay.,  565. 

*  2  M.  and  K.,  46. 
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remote,  but  to  give  a  present  vested  interest  liable  to  be  divested  in  case  of  death 
under  24  without  leaving  issue.' 

In  the  case  of  Miueyk  v.  Fergusson,^  the  testator  gave  his  residuary  estate 
to  trustees  upon  trust  "  to  invest  and  pay,  ti'ansf er  or  divide  the  same  unto, 
between,  or  among  the  children  of  my  brothers  A  and  B  respectively,  to  be 
paid,  transferred  to,  and  divided  among  them  in  the  proportions  and  at  the 
times  hereinafter  mentioned, — ^that  is  to  say,  the  share  of  each  and  every  son  of 
my  said  two  brothers  shall  be  double  that  of  each  and  every  daughter,  and  the 
share  of  each  son  shall  be  paid  to  him  or  them  respectively  upon  his  or  their 
attaining  the  age  of  21  years,  and  the  share  of  each  daughter  to  be  paid  to  her 
or  them  on  her  or  their  respectively  attaining  that  age,  or  previously  marrying, 
with  benefit  of  survivorship  among  all  the  said  sons  and  daughters."  The 
testator  left  him  surviving  a  sister  and  his  brothers  A  and  B,  who  both  died 
before  the  eldest  of  the  testator's  nephews  or  nieces  attained  the  age  of  21  or 
married.  The  widow  and  executrix  of  A  instituted  a  suit  to  bave  it  de* 
clared  that  the  above  bequest  was  void  under  sections  101  and  102  of  the 
Succession  Act,  and  that  she,  as  executrix  of  A,  was  entitled  to  one-third  of  the 
estate  and  the  accumulations  thereon.  The  Court  (Pontifex,  J.),  however,  held, 
that  the  bequests  were  valid ;  that  the  legatees  took  vested  interests,  subject  to 
be  divested  on  death  before  the  contingencies  mentioned  in  the  will  bappened, 
and  that  the  period  of  distribution  alone  was  postponed.  In  Shum  v.  Hobhi,^ 
which  was  distinguished  by  Pontifbx,  J.,  from  Maseyk  v.  Fergusson,  the  testatrix 
gave  a  share  of  a  residue  ^^  upon  trust  for  her  son  for  life,  and  after  kia  death 
upon  trust  to  transfer  and  pay  the  capital  of  the  said  funds  unto  and  amongst 
the  children,  if  only  one,  or  both,  or  all  the  children,  if  more  than  one,  of  her 
said  son,*'  in  manner  thereinafter  mentioned.  Then  followed  a  direction  TO^^lrhp^g 
the  gift  to  her  son  void  if  he  aliened  or  encumbered  it,  and  giving  over  tiie  ] 
dividends  to  the  parties  entitled  in  remainder.  Then  followed  a  dedaratioB  ; 
that  the  shares  should  be  payable  at  21,  or  marriage.  Kinderslby,  Y.  C,  held,  j 
looking  at  the  context  of  the  will,  that  this  was  not  a  substantive  gift  with  » 
simple  direction  to  pay,  but  one  general  direction  to  pay  at  21  or  marriage  and 
that  the  interests  of  her  son's  children  were  not  vested.^ 

There  are  cases  in  which  the  general  rule  in  Leake  v.  Bobinson^^  has  been 
made  to  give  way  to  particular  indications  of  a  contrary  intention.     Tbua,  in 

*  Bland  ▼.  WiWtam*,  3  M.    and  K.,  411 :  Bee  Tatham  v.  Vernon^  22  Bear.,  504;  ai  W« 
V.  Fisher,  5  Beav.,  201. 

■  1.  L.  R.,  4  Gal.,  304. 

•  8  Dr.,  93. 

♦  See  Williams  v.  Clark,  4  DeG.  and  S.,  472.     Intestate  and   Testamentary   Siicr<         i  in 
India,  p.  130. 

•  Z  Mer.,  863. 
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Bree  v.  Perfedj^  there  was  a  gift,  upon  tmst  to  pay  the  interest  to  F.  B.  for  life, 
and  at  her  death  to  be  equally  divided  "  among  snch  of  her  children  as  shall  be 
living  at  the  time  of  her  death,  as  they  respectively  attain  twenty-one,"  but  if 
she  should  "  die  without  leaving  issue,"  over.  The  Court,  on  the  ground  of  the 
limitation  over,  held  that  the  principal  Vested  in  the  children  living  at  the  death 
trf  F.  B.  That  case  was  followed  by  Lord  Hathebly,  in  Ingram  v.  Suckling} 
and  by  Kat,  J.  in  In  re  Beavan*8  Trusts.^ 

In  the  case  of  In  re  Bedson^a  Trusts*  some  difficulty,  by  reason  of  a  life  estate 
being  made  terminable  on  bankruptcy,  arose  in  dealing  with  a  gift  to  a  class. 
There  the  testator  gave  a  fund  to  trustees,  upon  trust  to  pay  the  income  to  his  son, 
during  his  life,  and  after  his  death,  to  pay  and  divide  the  fund  equally  among  all 
the  children  which  the  son  might  have,  as,  and  when  they  should  attain  the  age 
of  twenty-one,  and  if  the  son  should  have  no  child  who  should  attain  the  age 
of  twenty-one,  the  fund  was  to  sink  into  the  residue  of  the  testator's  estate,  and 
the  will  contained  a  proviso  that,  if  the  son  should  be  adjudicated  bankrupt,  the 
fuid  and  the  income  thereof  should  thenceforth  immediately  go,  and  be  pay- 
able or  applicable  to,  or  for  the  benefit  of  the  child  or  children  of  the  son  "  in 
the  same  manner  as  if  he  were  naturally  dead,"  or,  in  default  of  such  child  or 
children,  should  sink  into  the  residue.  After  the  death  of  the  testator  the  son  was 
adjudicated  a  bankrupt.  At^  the  date  of  his  adjudication  he  had  two  children 
but  other  children  were  bom  to  him  afterwards.  There  was,  in  the  first  instance, 
a  gift  to  a  class  of  children  subject  to  their  attaining  the  age  of  twenty-one 
and  thai  class  was  to  be  ascertained  at  the  death  of  the  father,  but  a  question 
was  raised  as  to  whether  there  was  any  intention  in  the  will  to  give  the  fund 
in  the  event  of  bankruptcy  to  a  different  class  from  that  which  would  have 
taken  it  under  the  previous  gift.  The  Court  held  that  there  was  no  intention  on 
the  part  of  the  testator  of  preferring  the  elder  to  the  younger  grandchildren, 
and,  accordingly,  that  the  children  bom  after  the  adjudication  were  entitled  to 
share  in  the  fund  subject  to  the  contingency  of  their  attaining  twenty-one. 

Section  103^  of  the  Indian  Succession  Act  declares  that  where  a  bequest 
19  void  by  reason  of  the  rules  laid  down  in  sections  100,  101  and  102,  any 
bequest  contained  in  the  same  will  and  intended  to  take  effect  after  or 
upon  failure  of  such  prior  bequest,  is  void.  In  England,  all  limitations 
ulterior  and  expectant  upon  limitations  which  are  void  for  remoteness,  are 
thei  Ives  void.  Thus,  if  there  is  a  limitation  to  the  first  or  other  son 
of  .       (who  has  no   son)    at    twenty-three,    and  if  he   shall    have    no    such 

Joll.,  128. 
W.  R,  Eng.,  386. 
R.,  34  Gh.  D.,  716. 
.  R.,  28  Ch.  D.,  523. 
*is  seetton  is  embodied  in  the  Binda  Wills  Aot. 
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son,  over,  both  limitations  will  be  void.^  The  reason  that  the  gift  over 
is  void  is  explained  by  Lord  St.  Leonards  in  Mw%e\fpenny  v.  Denng^ 
as  being  dependent  upon  the  supposed  intention  of  the  testator.  Speaking  of 
the  gift  over  which  was  held  void  in  the  case  of  Beard  v.  Westcott^  he  said,  "  It- 
was  void,  not  because  it  was  not  within  in  the  line  of  perpetuity,  but  on  the  ground 
that  the  limitation  over  was  never  intended  by  the  testator  to  take  effect,  unless 
the  persons  whom  he  intended  to  take  under  the  previous  limitation  would,  if 
they  had  been  alive,  have  been  capable  of  enjoying  the  estate  ;  and  that  he  did 
not  intend  that  the  estate  should  wait  for  persons  to  take  in  a  given  event,  where 
the  person  to  take  was  actually  in  existence  but  could  not  take."  On  the  other 
hand,  if  there  be  two  alternative  limitations  one  branch  of  which  is  too  remote 
and  the  other  of  which  is  capable  of  taking  effect,  the  Court  will  disregard  the 
unvalid  limitation  and  give  effect  to  that  which  is  legal.^ 

By  8.  104  of  the  Indian  Succession  Act,  which  does  not,  however,  apply  to 

4|r    Hindus,  a  direction  to  accumulate  the  income  arising  from  any  property  is  void, 

— 

«-J^  except  where  the  property  is  immoveable,  or  where  the  accumulation  is  directed 

'Vk^iI  .     to  be  made  from  the  death  of  the  testator,  in  which  cases  the  direction  is  valid 
,  A    «       'in  respect  only  of  the  income  arising  from  the  property   within  one  year  next 
^  Q  /     following  the  testator's  death  ;    and  at  the  end  of  the  year  such   property 
-   and   income  are   to  be  disposed  of,   respectively,    as    if    the    period,    during 
''^    which  the   accumulation  had  been   directed  to  be   made,   had  elapsed.     This 
is  a  considerable  restriction  upon  the   English  law  as  to  accumulation.     For-    \ 
merly,   in   England,   the   power  of  preventing  the   enjoyment  of   property  by 
directing  an  accumulation  of  the  annual  proceeds  was  confined  within  the  limits 
established  against  perpetuities,  viz,^  for  a  life  or  lives  in  being  and  twenty-one   ' 
years.     This  power  was,  however,  further  restricted  by  Statute  39  and  40  Geo. 
Ill  c.  98,   in  consequence  of  the   will   of  a  Mr.   Thellusson,  who  directed  the 
income  of  his  property  to  be  accumulated  during  the  lives  of  all  his  children, 
grandchildren  and  great-grandchildren,  who  were  living  at  the  time  of  huf  death,   \ 
for  the  benefit  of  some  future  descendants  who  might  be  living  at  the  decease   | 
of  the  survivor,^  thus  keeping  strictly   within  the  rule   which   allowed  any   | 
number  of  existing  lives  to  be  taken  as  the  period  for  an  executory  interest.* 
By  the  Statute  just  mentioned,   the   period   of   accumulation  under  wills  was 

»  Proctor  V.  Bishop  of  Bath  and  Wells,  2  H.  B.,  258  ;    Cambridge  y.  Rom,  8  Yes.,  £1     ^?*ri  *. 
T,  Westcott,  573  and  Aid.,  801  ;  Thatcher' a  Trusts,  26  Beav.  365. 

•  2  DeG.  M.  and  G.,  182. 

•  15B.  and  Aid.,  801. 
^  Longhead  y.  Phelpa,  2  W.  B.  704  ;  EverB  v.  Challis,  7  H.  L.  Oa.,  631  $  Wat»m  ^,       mft 

28  Ch.  D.,  436;  Re  Thatchei^s  Trusts,  26  Bear.,  365.  j 

•  Thellusson  v.  Woodford,  4  Ves.,  227.  , 

•  Williams'  Real  Propert7,  308, 10th  Eda- 
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limited  to  the  term  of  twenty-one  years  from  the  death  of  the  testator,  or 
during  the  minority  or  respective  minorities  of  any  person  or  pereons  who 
should  be  living  or  en  ventre  sa  mere  at  the  time  of  the  death  of  the  testator, 
or  daring  the  minority  or  minorities,  or  respective  minorities  of  any  person 
or  persons  who,  under  the  will  or  codieil,  would,  for  the  time  being,  if  of  full 
age,  be  entitled  to  the  income  directed  to  be  accumulated.^  But,  by  s.  2,  exceptions 
were  made  for  accumulations  for  the  payment  of  debts  of  the  testator  or  other 
pei-sons,  and  also  for  the  raising  of  portions  for  the  children  of  the  testator  or  of 
any  other  person  taking  an  interest  under  the  will.  This  provision  for  payment 
of  debts  excepted  by  the  Statute  is  not  confined  to  debts  existing  at  the  date 
of  the  will  or  at  the  death  of  the  testator,  but  applies  also  to  future  debts.* 
The  direction  for  the  payment  of  debts  must,  however,  be  bond  fide  and  not 
merely  colorable  for  the  pui-pose  of  evading  the  Act.*  In  the  case  of  portions, 
it  has  been  held  that  if  the  accumulation  is  for  a  class  or  children,  some  of 
whose  parents  take  no  interest  under  the  will,  the  exception  does  not  apply.* 
In  England,  it  is  not  necessary  that  there  should  be  an  express  direction  to 
accnmulate,  but  if  an  accumulation  neceesarily  takes  place  by  reason  of  the  form 
in  which  the  property  is  given,  the  case  falls  within  the  Act.^ 

The  Indian  Succession  Act  allows  accummulations  only  where  the  property 
is  immoveable,  or  where  the  accummulation  is  directed  to  be  made  from  the 
death  of  the  testator,  and  the  direction  is  valid  in  respect  only  of  the  income 
arising  from  the  property  during  the  next  year  following.  In  England,  in  case 
of  immoveable  property,  where  accumulations  are  directed  to  be  made  from 
the  death  of  the  testator,  the  direction,  if  within  the  limits  of  perpetuity, 
will  not  be  void  if  it  exceed  the  period  allowed,  but  will  be  valid  to  the  extent 
of  the  time  allowed  by  that  Act.* 

The  period  of  twenty-one  years  from  the  death  of  the  testator  allowed  by 
the  English  Statute,  it  has  been  held,  is  to  be  calculated  exclusive  of  the  day  of 
the  testator's  death ,^  and  it  would  seem  that  the  pei-iod  of  one  year  under  the 
Indian  Act  would  be  similarly  computed. 

As  already  stated,  s.   104  of  the  Indian  Succession  Act  does  not  apply  to 

'  Intestate  and  Testamentary  Succession  in  India,  p.  133. 
'  Varlo  r.  Faden,  27  Beav.,  255. 
Ibid,  p.  265  ;  see  Mathews  v.  Kehle,  L.  R.,  3  Ch.  A.,  691. 
""yre  y.  Marsden,  2  Keen.,  564. 

snch  y.  Cheese,  6  DeG.   M.  and   G.,  453  j  Wade-Oery  v.  Handley,   L.  R.,  3  Ch.  t>.,  874  ; 
Mel    -idd  y.  Bryee,  2  Keen.,  276 ;  Bective  (Countess  of)  y.  Hodgson,  10  H.  L.  C,  666,  671. 

Re  Lady  Bosslyn's  Trusts,  16   Sim.,   891  ;  Southampton,   (Lord)  v,  Hertford   (M.  of),  2  V, 
and    '.,  64;  Scarisbrick  v.  Skelmersdale,  17  Sim.,  187 ;  Oorst  y.  Laiondes,  11  Sim.,  484. 

Webb  y.  Webb,  2  Beav.,  493;  Oorst  y.  Lowndes,   11  Sim.,  434;  Lester  v»   Oarland,  16 
Yes     ?48. 
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Hindus,  and  according  to  Hindu  Law  many  wills  directing  aocumuiations 
have  been  lield  to  be  invalid.  In  the  case  of  Kumara  Asima  Krishna  IM  ▼. 
K^unara  Kumara  Krishna  Deh,^  the  will  attempted  to  create  a  trust  for  the 
accumulation  for  99  years  of  the  surplus  income  of  the  estate  of  the  testator 
in,  the  purchase  of  zemandaries,  and  no  disposition  being  made  of  the  beneficial 
interest  in  the  zemindaries  to  be  purchased,  the  trust  was  held  to  be  void. 
In  the  case  of  Krishnaraviani  Dasi  v.  Ananda  Krishfia  Bos^  a  direction  in 
the  will  that  a  certain  fund  was  to  accumulate  until  it  should  amount  to  three 
lakhs  of  rupees,  and  then  to  be  divided,  and  that  accumulation  should  then 
begin  again  as  before,  was  held  to  be  void. 

Section  105  of  the  Indian  Succession  Act  puts  a  restriction  upon  the  power  of 
testators  to  bequeath  property  to  religious  or  charitable  uses.  It  declares  that 
no  man  having  a  nephew  or  neice,  or  any  nearer  relative  shall  have  power  to 
beque^ith  any  property  to  religious  or  charitable  uses,  except  by  a  will  execnted, 
not  less  than  twelve  months  before  his  death,  and  deposited  within  six  months 
from  its  execution  in  some  place  provided  by  law  for  the  safe  custody  of  the  wills 
of  living  persons.  The  following  bequests,  by  way  of  illustration,  it  declares  to  be 
void,  if  made  by  a  testator  having  a  relative  nearer  than  a  nephew  or  neioe  and 
by  a  will  not  in  accordance  with  the  section,  viz.^  for  the  relief  of  poor  people,  main- 
tenance of  sick  soldiers,  the  erection  or  support  of  a  hospital,  the  education  and 
preferment  of  orphans,  the  support  of  scholars,  the  erection  or  support  of  a  bridge, 
the  making  of  roads,  the  erection  or  support  of  a  church,  the  repairs  of  a  chnrdi, 
the  benefit  of  ministers  of  religion  and  the  formation  or  support  of  a  public 
garden. 

The  object  of  the  section  is  to  prohibit  death- bed  bequests  to  religious 
or  charitable  uses  by  persons  having  near  relations.  Having  regard  to  the 
table  of  consanguinity  fixed  by  s.  24  of  the  Act,  such  death-bed  bequests  cannot 
be  made  by  persons  having  any  of  the  following  relations  :  father,  mother,  son, 
daughter,  grandfather,  grandmother,  grandson,  granddaughter,  brother,  sisto-, 
nephew  or  neice,  except  under  the  conditions  imposed. 

"  Charity  "  has  been  defined  to  be  a  general  public  use.^  The  Succes- 
sion Act  gives  no  definition,  but  the  illustrations  to  s.  105  show  that  the  term 
is  intended  by  the  Legistature  to  have  a  very  wide  signification.  In  England,  the 
preamble  to  the  Statute  43  Eliz.  c.  4  is  generally  referred  to  in  order  to  asc  ain 
what  are  charitable  uses,  but  although  that  preamble  contains  an  enumr  i<Hi 
of  objects  declared  to  be  charitable,  that  enumeration  has  not  been  cop'      red 

'  2  B.  L.  E.,  O.  0.  J.,  11. 

*^  4  B.  L.  B.,  O.  C,  J.,  231 }  Shookmoy    Chundra  Das  v.  Monoharri   Dasi,   I.  L.  1.  >d*, 

6S4 ;  see  »wprai  pp.  51,  52. 

■  Jfmes  ▼.  WilliamSy  Amb*,  651  * 


to  be  ezliaiistiYe,  and  many  objects  which  are  not  comprised  in  it  have  been  held 
to  be  charitable  as  being  within  the  spirit  of  the  Statute. 

The  following  are  the  various  charitable  objects  enumerated  by  Statute  43 
Elix.  e.  4 :  relief  of  aged,  impotent,  and  poor  people  ;  maintenance  of  sick  and 
maiiaed  soldiers  and  mariners ;  schools  of  learning,  free  schools,  and  scholars 
in  Universities  ;  repair  of  bridges,  ports,  havens,  causeways,  churches,  seabanks 
and  highways ;  education  or  preferment  of  orphans ;  towards  relief,  stock,  or 
Buuntenanoe  for  houses  of  correction,  marriages  of  poor  maids,  relief  or  redemp- 
tion of  prisoners  or  captives,  aid  for  ease  of  poor  inhabitants  in  payment  of 
certain  taxes.  Among  gifts  for  objects  not  comprised  in  the  above  enumeration, 
bat  which  have  been  held  to  be  charitable  are  the  following,  tn!?.,  gifts  for 
widows  and  orphans,  or  the  poor  of  a  place,^  for  building  or  endowing  a  hospital,' 
far  the  erection  of  waterworks,^  towards  payment  of  the  national  debt,^  for  the 
enoouragement  of  good  servants,^  for  deserving  literary  men,  who  have  been 
onsucoessful^  and  for  educational  purposes.^  A  gift  in  favor  of  the  parish  or 
of  the  parishioners  has  also  been  held  to  be  charitable.^ 

Bequests,  to  be  valid  as  charitable  bequests,  must  be  for  the  benefit  of 
the  public  generally,  or  of  some  section  of  the  public.^  Accordingly,  a  bequest 
to  be  given  in  private  charity,  ^^  or  for  the  erection  of  a  private  tomb  or  monu- 
ment,^ or  for  the  benefit  of  a  private  company,^'  are  void,  if  offending  against 
the  rule  of  perpetuities,  and  invalid  as  charitable  bequests. 

In  England,  by  the  Statute  of  Mortmain,^^  devises  of  real  estatMir  personal 
property,  savouring,  as  it  is  said,  of  the  realty,  for  charitable  purposes,  are 
prohibited ;  but  it  has  been  held  that  that  Statute  is  not  operative  in  India J^ 

'  Powell  y.  Attomet/'Oeneralj  3  Mer.,  48  j  Thompson  v.  Corby t  27  Beav.,  6-49. 

*  Felham  y.  Anderson^  2  Ed.,  296. 

*  Jones  ▼.  Williams^  Amb.,  651. 

*  Jifevoland  v.  Attorney -Oeneral,  8  Mer.,  684. 
'  Loscotnbe  r»  Winteringham,  18  Beav.,  87. 

*  Tkon^peon  v.  Thompaon,  1  Col.,  895  ;  see  father,  cases  cited  in  note  to  Loscomhe  r. 
Winleringkam,  13  Beav.,  89. 

*  Malchiu  V.  Broughton,  I.  h.  R.,  11  Cal.,  591,  I.  L.  R.,  13  Cal.,  193 ;  See  mckerv.  Hume, 
7  H.  L.  C,  124 ;  Beaumont  v.  Olimera^  L.  R.,  4  Ch.,  809. 

*  Attomey-Oeneral  v.  Weleton,  L.  R.,  20  Eq.,  348. 

*  Attomey-Oeneral  r.  Aspirudl,  2  My.  and  C,  622  ;  Britvih  Mmeum  v.  White^  2  S.  and  S., 
596;  See  lAmji  t.  Bapu^fi,  I.  L.  R.,  11  Bom.,  451 ;  Lewin  on  Ti-ustst  p.  106,  8tb  Kdn. 

**  Omman/ney  ▼.  Butcher,  I  Tor.  and.  R.,  260. 

"^  In  the  goods  of  Biehcurd,  81  Beav.,  244;  Fowler  v.  FowUr,  33  Beav.,  616;  Hunter  y. 
BalZodt,  L.  R.,  14  Eq.,  46. 

^'  Attome^'Omeral  v.  Haberdashers^  Co.,  1  M.  and  K.,  420 ;  Ooeks  v.  Manners,  L.  K.,  12 
Eq.,  574. 

«  9  G«o.,  m,  c  36, 

*♦  Jfoyor  of  Lifons  v.  E,  L  Company,  1  Moore's  I.  A.,  176. 
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Accordingly,  the  Courts  here  will  carry  out  a  charitable  trust  in  the  nature  of 
of  a  perpetuity  when  the  subject  is  immoveable  property,  just  as  it  would,  if  it 
had  been  merely  personal  property.*  In  the  case  of  Broughton  v.  Mercer.^ 
the  testator,  an  Englishman  by  birth  and  domicile,  devised  certain  immoveable 
property  in  India  to  trustees  in  perpetuity,  in  trust  for  the  support  of  hospitals 
in  the  North- Western  Provinces.  The  Court  held  that  the  devise  was  a 
valid  devise  as  being  a  charitable  trust  within  the  scope  of  43  Eliz.,  c  4.^ 

Bequests  for  such  objects  of  benevolence  and  liberality,*  or  for  such,  charitable 
or  benevolent  purpose  as  the  executors  might  agree  upon,^  for  such  benevolent 
purposes  as  the  trustees  in  their  integrity  might  agree  upon^  and  for  acts  of 
hospitality  and  charity*^  have  been  held  not  to  be  valid  charitable  gifts.  It 
has  been  held  that  a  friendly  society  is  not  a  charitable  institution  and  that  a  gift 
to  such  a  society  is  not  a  gift  to  charity.* 

Bequests  for  the  propagation  of  religious  doctiines  of  various  sects,'  for 
ministers  of  religion,^^  for  the  repairs  of  a  church ^^  have  been  held  to  be  valid. 

The  following  Statutes  in  England  have  relation  to  religious  uses : — ^23 
Hen.  VIII,  c.  10  ;  1  Ed.  VI,  c.  14  ;  1  W.  &  M.,  c.  15  ;  55  Geo.  Ill,  c.  160 ;  2  &  3 
Will.  IV,  c.  115,  8.  1 ;  and  8  &  9  Vic,  c.  59. 

Charities,  it  is  said,  are  so  highly  favoured  in  law  that  gifts  to  charities  have 
always  received  a  more  libei*al  construction  than  the  law  will  allow  in  case  of 
gifts  to  individuals. ^*  In  the  case  of  charitable  bequests,  whei'e  from  the 
objects  being  uncertain,  or  the  persons  who  are  to  take  not  being  in  esse,  or  the 
bequest  being  incapable  of  being  carried  into  exact  execution,  or,  for  other  like 
causes,  a  literal  execution  becomes  inexpedient  or  impracticable,  the  Court 
will  carry  out  the  will  as  nearly  as  it  can  according  to  the  original  purposes, 
or,  as  the  technical  experession  is,  cy  pres.^^ 

'  See  Broughton  v.  Mercer^  14  B.  L.  B.,  448. 
>  14  B.  L.  B.,  448. 

•  Intestate  and  Teetamentary  Sncoession  in  India,  p.  136-6. 

•  Morice  v.  Bishop  of  Dwham,  10  Ves.,  522.  ^  KdrO .    i  tu^ .<nti  ^.p 

•  In  re  JarmaWs  Estate^  L.  B.,  8  Ch.  D.,  584.  *^  ' 
'  James  v.  Aliens  8  Mer.,  17  ;  see  Ellis  v.  8elhy,  1  My.  and  Gr.,  386. 
^  In  re  Hetoett,  40  L.  T.,  N.  S.,  587. 

•  In  re  Clark's  Trusty  L.  B.,  1  Ch.  D.,  497 ;  see  In  re  Dutton,  h.  B.,  4  Exoh.  Dir.,  I 

•  Shrewshurry  v.  Hornhj/t  5  Hare,  406. 
*•  Attorney -General  v.  Lawesj  8  Hare,  32. 
>^  Hore  Y.  Ohsomet  L.  B.,  1  Eq.,  585.     See  43  Eliz.  o.  4. 
»*  MUls  ▼.  Farmer,  1  Mer.,  56,  96 ;  Moggridge  v.  ThackiDell,  7  Ves.,  36,  2  Story,  Ef       ir.. 

1166. 

*•  2  Story,  Bq.,  Jnr.  1169  ;  Oower  t.  Mainwarrvng,  2  Ves.  Sen.,  87-89,  per  Lou.        «>- 

WICKB. 
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Where  a  charitable  bequest  is  made  to  an  institution  which  does  not  exist,  the 
Coart  will  carry  out  the  general  charitable  intent  of  the  testator  by  devoting 
the  subject  of  the  bequest  to  other  charities.  Thus,  in  Longhottom  v.  Satooi*} 
where  the  testatrix  bequeathed  the  interest  of  a  fund  to  the  "  Calcutta  Armenian 
Orphans*  College  for  the  relief  and  enjoyment  of  the  poor  families,  widows^ 
orphans,  schools  of  the  Armenian  nation,"  and  there  was  no  institution  answering 
the  description,  the  Court  directed  the  interest  of  the  funds  to  be  paid  to  two  other 
institutions,  the  Church  of  St.  Nazareth,  which  distributed  money  to  the  poor 
families,  widows  and  orphans  of  the  Armenian  community,  and  the  Armenian 
Philanthropic  Academy,  which  educated  gratuitously  the  poor  and  orphans  of 
the  same  oommunity.^ 

If  the  objects  of  a  charitable  bequest  cease  to  exist,  the  Court  will 
sanction  a  new  scheme  for  the  proposal  of  the  fund.^  In  the  case  of  the 
Aity.'Qefi.  v.  Oglatider,^  Lord  Thurlow  is  reported  to  have  said  that,  although, 
where  a  charity  is  so  given  that  there  can  be  no  objects,  the  Court  will 
order  a  different  scheme  to  be  laid  before  it,  yet,  if  the  objects  may  exist, 
though  they  do  not  at  present,  it  will  not  make  such  an  order.  In  another 
case,^  where  the  original  foundation  was  for  the  reception  of  lepers  and  it 
was  found  that  that  disease  had  become  almost  extinct  in  England,  the 
Court  directed  a  scheme  to  be  prepared  for  the  future  application  of  the 
rents  etc.  of  the  estates,  and  afterwards  confirmed  the  report  of  the  Master, 
who  had  approved  of  a  scheme  for  the  application  of  the  revenues  for  the 
benefit  of  a  general  infirmary  existent  in  the  same  county,  but  reserved  a 
preference  for  the  admisson  of  all  leprous  patients  who  might  offer  themselves. 

Where  a  charitable  fund  has,  on  the  object,  for  which  it  was  provided, 
becoming  incapable  of  being  carried  out,  been  applied  cy  pres  to  an  object  in  itself 
beneficial,  the  Court  will  not  subsequently  change  the  application  even  to  a 
purpose  identical  with  its  original  object,  unless  it  is  satisfied  that  the  proposed 
application  will  be  as  beneficial  as  the  existing  one.^ 

*  AttoTTiey 'General  v.  HickSj  3  Bro.  C.  C,  166,  note. 

*  1  Mad ,  H.  G.  R.,  429. 

*  For  cases  in  which  the  Gonrt  will  execute  the  general  intent  of  the  testator,  se« 
Attorney 'Oei^eral  v.  Ironmongers^  Co.,  2  My.  and  K.,  576  ;  Longford  v.  Qowland,  3  GifF.,  617  ; 
Pariitt  T.  HemheTi  L.  K.,  4  Bq.,  443 ;  New  v.  Bonakery  Ihidj  655  ;  Dawson  v.  Small,  L.  E.,  18 
Eq.  114 ;  In  re  Williams,  h.  B.,  5  Ch.  D.,  735.  See  also  Mayor  of  Lyons  v.  Advocate' 
Qe^  iral  of  Bengal,  I.  L.  B.,  1  Gal.,  P.  G.,  303 ;  Malchus  v.  BroughUm,  I.  L.  B.,  11  Gal.,  591, 
1. 1    ^,  13  Gal.,  193  ;  I.  L.  E.,  1  Gal.  (P.  G.)  303. 

Attomey-Oeneral  ▼.  City  of  London,  1  Yes.,  243  ;  Mat/or  of  Lyons  v.  Advoeaie-Qeneral  of 
fi0i  lal,  L.  B.,  1  App.,  Ca.  91. 

8  Bro.  G.  C.,  166. 

Attomeif'Qeneral  y.  Stewart^  L.  B.,  14  Sq.,  17  ;  see  Attorney 'Qeneral  j.  Bishop  of  TTorcef- 
ter    ^  Hare,  328, 
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The  rale  of  English  law  which  prohibits  bequests  of  money  to  superstitioaB 
nefts,^  does  not  apply  to  India.*  Thns  in  Andrews  v.  JoaMmf  and  Das  Mercer  v. 
Canes*  bequests  for  the  performance  of  masses  in  Calcutta  were  held  to  be 
valid. 

Among  Hindus,  to  whom  s.  105  of  the  Indian  Succession  Act  has  not  been 
made  to  apply,  grants  to  superstitious  uses  have  been  repeatedly  enforced  by  the 
Privy  CounciL' 

*  See/wre  fleeitwoodi  SidgrMvea  t.   Brewer,   L.  E.,   15  Ch.   D.,  594;    seel   Ed.,    Vie. 
14,  23  Hemy  VIU,  G.  10 ;  Cary  v.  Abbot,  7  Yes.,  400. 

'  Jnddh  ▼.  Judah,  5  B.  L.  B.,  433. 

*  2  B.  L.  B.,  (O.  C),  148. 

*  2  Hyde,  65. 

*  BamUmoo  Mulliek  ▼.  Bamgopal  Mvlliek,  1   Ka.  App.,  245 ;    Jeioan  Doss  y.  Shah  JP«ti««r. 
ooddssn,  2  Moo.,  I.  A.,  380 ;  Jti^gut  Mohini  Dosses  7.  Sokhesmonnsy,  14  M.,  I.  A.,  289. 
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LBOTUBB  VIII. 

VESTING  OF  LEGACIES— CONDITIONAL  BEQUESTS— BEQUESTS 
WITH  DIRECTIONS  AS  TO  ENJOYMENT  OR  WITH 
BURDENS— BEQUESTS  TO  EXECUTORS. 

Boles  in  England  as  to  vesting— Vesting  of  legacies  in  general  terms -Bequests  rested  in 
mterest-contingent-oonditional-or  subject  to  be   divested— Vesting,  where  payment 
or  poaaesaiou  is  postponed— Gift  over  divesting  legacy  need  not  be  indefeasible—"  Vested  " 
"Payable"— "Due  and  payable"— Acceleration,  on  life  interest  becoming  void- Contin- 
gent  bequests— Cases  where  gift  of  interest  is  not  sufficient  to  vest  contingent  bequests— 
DiBcrefcion  to  apply  whole  or  part  of  interest— Distinction  between  contingent  bequests 
and  bequests  vested  in  interest  subject  to  being  divested— Words  indicating  conditions 
CMT  contingencies— Bight  to  income  before  happening  of  contingency— Gifts  to  a  class  on 
happening  of  contingency— Gifts  to  a  contingent  class— Gift  to  a  class  who  attain  twenty. 
one— Gift  to  class  at  twenty-one— Contingency  of  attaining'  twenty-one  not  imported  into 
gift  to  single  child— Vesting  not  postponed  by  direction  as  to  payment,  if  there  is  a 
a  clear  gift— Vesting,  where  legacy  is  contingent  upon  a  specified  uncertain  event— Be- 
quest contingent  upon  specified    uncertain  event,   no    time  being    mentioned  for  its 
occurrence— Words  referring  to  death  coupled  with  contingency — Death   of  object  of 
prior  gift  in  testator's  lifetime— Gift  to  "  A  and,  if  he  shall  die,"  over— Bules  in  Edwards 
Y.  Edwards — Gifts  over  before  actual  receipt  of  legacy — Bequest  to  such  of  certain  persons 
as  shall  be  surviving  at  some  period  not  specified-"  Survivor"  and  "  Survive" — Presump- 
tion aa  to  survivorship — Conditional  bequests — Distinction  between  conditions  precedent 
and  subsequent — Bequest  on  impossible  condition — upon  illegal  or  immoral  condition 
— In  England,  conditions  precedent  to  be  liberally  performed— In  India,  substantial  fulfil- 
ment of  condition   precedent  sufficient—  Conditions  as  to  consent  to  marriage — Conditions 
as  to  residence — ^in  restraint  of  marriage — Bequest  on  failure  of  prior  bequest — Conditions 
subsequent — Bequest  over  upon  the  happening  or  not  happening  of  a  specified  event 
condition  must  be  strictly  fulfilled — Original  bequest  not  affected  by  invalid  ulterior  bequest 
— Conditions  in  terrorem — Bequest  conditioned  that   it  shall  cease  to  have  effect  in  case 
a  specified  uncertain  event  shall  happen  or  not  happen — Conditions  postponed  or  rendered 
impoflsible  by  legatees — ^Performance  of  conditions,  precedent  or  subsequent — Time  allowed 
for  performance  of  conditions  in  case  of  fraud — Bequests  with  directions  as  to  application 
or  enjoyment — where  bequest  is  absolute^or   bequest  is  not   absolute — Bequest  of  fund 
certain  purposes  some  of  which  cannot  be  fulfilled — Repugnant  conditions — Bestraint 
alienation — Precatory  Trusts — Words  too  indefinite  to  create  Trusts— Onerous    be- 
sts— Bequests  to  executors. 

England,  as  we  have  seen,  the  law  is  always  in  favour  of  early  vesting,  i 
Tl       n-as  especially  the  case  with  regard  to  real  property,  the  vesting  of  which 

*  See  DuffUld  v.  Duffield,  3  Bligh.,  N.  S.,  260. 
I)  V 
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was  governed  by  the  Common  Law.  As  to  the  vesting  of  legacies  of  personal 
property,  the  rules  in  England  have  been  to  a  great  extent  borrowed  from  the 
Canon  law.^  The  provisions  of  the  Indian  Succession  Act  as  to  vesting  seem 
to  incline  towards  the  English  Common  Law. 

As  a  will  speaks  from  the  death  of  the  testator,  it  follows  that,  imder  a 
bequest  in  general  terms  without  specifying  the  time  when  it  is  to  be  paid  or  m^de 
over,  a  legatee  takes  an  immediAtely  vested  interest.'     Such  a  bequest  is  said 

;  to  bo  vested  in  possession,  i.  e.,  there  is' a  present  right  to  the  immediate  posses- 
sion or  enjoyment  of  it.  Estates  or  interests  in  property,  however,  which  are  not 
vested  in  possession  may  be  (1)  vested  in  interest  but  not  in  possession,  as  where 
there  is  a  present  indefeasible  right  to  the  future  possessio'fi  or  enjoyment,  as 
in  the  case  of  a  devise  to  A  for  life,  remainder  to  B,  the  bequest  to  B  is  vested, 
and,  in  the  event  of  his  death,  transmissible  to  his  representatives,  (2)  contingent, 
as  in  the  case  of  a  legacy  to  D,  in  case  A,  B  and  C  shall  all  die  under  the  age  of 
18,  or  (3)  conditional,  as  where  a  legacy  is  bequeathed  to  A,  on  condition  that 
he  marries  with  consent  of  B.     A  legacy  may  also  be  vested  but  subject  to  be 

'  divested,  as  where  there  is  a  present  right  to  the  legacy,  defeasible  on  the  happen- 
ing of  a  particular  event,  e.  g.,  where  there  is  a  gift  to  an  infant  with  remainder 
over  in  the  event  of  his  dying  under  twenty-one,  in  which  case  the  infant  has 
a  vested  interest  subject  to  be  divested  on  his  death  under  age.^ 

The  following  is  the  rule  under  the  Indian  Succession  Act,*  where  pay- 
ment or  possession  is  postponed :  ^^  Wher^  by  the  terms  of  a  bequest  the  legatee   , 

is  not    entitled   to  immediate   possession  of  the  thing  bequeathed,  a  right  to 

i 

receive  it  at  the  proper  time  shall,  unless  a  contrary    intention    appears  bj  | 
the  will,  become  vested  in  the  legatee  on  the  testator's  death,  and  shall  pass   : 
to  the  legatee's  representatives,  if  he  dies  before  that  time  and  without  having  . 
received  the  legacy.     And  in  such  cases  the  legacy  is  from  the  testator's  death 
said  to  be  vested  in  interest."     To  this  rule  is  added  this  explanation: — "An 
intention  that  a  legacy  to  any  person   shall   not   become  vested   in  interest  in 
him  is  not  to  be  inferred  merely  from  a  provision,  whereby  the  payment  or 
possession  of  the  thing  bequeathed  is  postponed,  or  whereby  a  prior  interest 
therein  is  bequeathed  to  some    other  person,  or  whereby  the  income  arisiog 
from  the  fund  bequeathed  is  directed    to    be  accumulated  until  the  time  of 
pa3rment  arrives,  or  from  a  provision  that  if  a  particular  event  shall  happen 
the  legacy  shall  go  over  to  another  person." 

'  See  Hanson  v.  HanBon,  6  Ves.,  239. 

'  Indinn  Saccession  Act,  g.  91,  which  is  appHoable  to  Hiiidos  etc.  under  the  Hii  V^iQi 
Act. 

•-  See  O'Mahoney  ▼.  Burdett,  L.  R.,  7  H.  L.,  388,  and  illustration  (/),  Indian  •<  tsion 
Act,  B.  106. 

♦  S.  106.     This  section  is  applicable  to  Hindus  etc.  under  the  Hindu  Wills  Act 
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Among  Hindos  where  there  is  a  present  gift,  the  fact  that  the  estate  is 
sabject  to  partial  trusts  or  charges  will  not  postpone  the' vesting  in  possession.^ 

In  the  case  of  Bachman  y.  Bachman^  there  was  a  direction  to  trustees  to 
sell  and  convert  into  money  such  part  of  the  testator's  personal  estate  as  should 
not  consist  of  money,  and  to  divide  the  same  and  the  ready  money  which  might 
belong  to  his  estate  among  the  several  persons  named  in  a  schedule  to  the  will, 
and  to  pay  the  same  in  the  shares  therein  mentioned,  as,  and  when,  they  should 
attain  the  age  of  twenty -one  in  the  case  of  males,  or,  in  the  case  of  females, 
when  they  should  respectively  attain  that  age  or  marry.  The  testator  also  direct- 
ed that  in  the  event  of  any  of  such  persons  dying  in  his  lifetime,  or  at  any 
time  thereafter  *'  prior  to  the  said  division  "  leaving  lawful  issue,  such  issue 
should  be  entitled  to  the  share  which  their  deceased  parent  would  have  taken. 
One  of  the  legatees  who  had  attained  the  age  of  twenty-one  at  the  date  of  the 
testator's  death  died  five  months  after  him,  before  payment  of  the  legacy,  and 
left  lawful  issue,  and  the  Court  held  that  the  legacy  vested  in  interest  in  the 
legatee  at  the  testator's  death,  but  that,  upon  his  having  died  prior  to  the  : 
division'  of  the  estate,  it  became  divested. 

Where  there  is  a  gift  over  divesting  a  bequest,  it  is  not  necessary  that  it 
should  be  indefeasible.  Thus,  under  a  devise  to  A,  and  if  he  die  without  issue, 
to  B,  if  A  die  without  issue,  the  gift  to  B  will  take  effect,  and  if  he  should 
predecease  A,  his  interest  will  devolve  upon  his  heirs.*  So,  if  a  fund  is  be- 
queathed to  A,  B,  and  C  in  equal  shares,  to  be  paid  to  them  on  their  attaining 
the  age  of  18  respectively,  with  a  proviso  that,  if  all  of  them  die  under  the  age 
of  18,  the  legacy  shall  devolve  upon  D,  the  shares,  on  the  death  of  the  testator, 
vest  in  interest  in  A,  B,  and  C,  subject  to  be  divested  in  case  A,  B,  and  C  all  die 
under  18,  and  upon  the  death  of  any  of  them  (except  the  last  survivor)  under 
^  the  age  of  18,  his  vested  interest  passes,  so  subject,  to  his  representatives.^  A 
devise  to  A,  provided  she  lives  to  attain  twenty-one,  was  held  to  be  vested 
subject  to  being  divested  by  A's  death  before  that  age.® 

Under  a  devise  to  A  for  so  long,  and  until  her  son  B  attain  the  age  of 

»  Callftnath  Nat^h  Choudhnj  v.  Chnnder  Nath  Naugh  Chandhrt/,  L.  K.,  8  Csil.,  379  ;  (S.  C.) 
10  C.  L.  B.,  207. 

»  I.  L.  R.,  6  All.,  583. 

• 'Hie  "  division"  of  the  testator's  estate  was  held  to  lueaii  the  uscortainmeut  of  the 
amc  '  allotable  to  the  share  of  each  legatee  after  the  conversion  of  the  estate  into  money. 
8ce  is(m  v.  Barber,  L.  R.,  12  Ch.  D.,  834  ;  Chanton  v.  Se(igo,  L.  R.,  18  Ch.  D.,  218  j  Spencer 
V.  1     huxnik,  L.  R.,  18  Ch.  D.,  634. 

nhery  ▼.  EUcen,  1  P.  W.,  668  ;  Barnes  v.  Allen,  1  Bro.  C.  C,  181. 

dian   Snooession  Act,   s.    106,   illnstration    (/)  j  See   Ma«eyk   v.    Fanjanson,  I.  L.  R., 
4  G     .  ii06,  and  the  cases  there  cited  in  argtiment. 
mmond«  t.  Cocks,  29  Beav.,  455. 
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twenty-one,  and  after  he  Bhall  have  attained  that  age,  to  B  in  fee,  B  takes  a 
vested  interest.^  In  this  casd,  however,  the  estate  given  to  B  is,  in  fact,  a  re- 
mainder, taking  effect  on  the  determination  of  the  preceding  estate.  Similarly, 
if  a  fnnd  be  bequeathed  to  A  for  life  and  after  his  death  to  B,  on  the  testators 
death,  the  legacy  to  B  becomes  vested  in  interest  in  B.* 

Where  a  testator  gave  real  and  personal  estate  to  M.  H.,  her  heirs,  exeea- 
tors,  administrators,  and  assigns,  absolutely,  if  she  should  be  living  at  the  death 
of  the  testator's  wife,  but  in  case  M.  H.  should  die  in  the  lifetime  of  the 
testator's  wife  without  leaving  issue,  then  over, — ^it  was  held,  that  M.  H.  took 
an  absolute  interest,  liable  to  be  divested  only  in  the  event  of  her  death  in  the 
lifetime  of  the  tesoator's  widow  without  leaving  issue.^  Under  a  devise  to  a 
widow  for  life  if  she  does  not  marry,  and  if  she  marry  again,  over,  the  gift 
over  vests  immediately  and  takes  efPect  either  on  the  death  or  marriage,  and  is 
not  contingent  upon  the  latter  event.*  Similarly,  a  gift  over  following  a  gift 
to  A  for  life,  or  •  until  he  become  bankrupt,  takes  effect  either  on  death  or 
bankruptcy.^  But,  a  different  construction  will  be  given  if  the  gift  over  is  solely 
dependent  on  marriage  or  bankruptcy.^  It  is  an  established  rule  where  a 
testator  gives  a  woman  a  life-interest,  if  she  so  long  remains  unmajried,  and 
then  directs  that  in  the  event  of  her  marriage  the  property  shall  go  over  to 
another,  that,  although  according  to  strict  language  the  gift  over  is  cixpressed 
only  to  take  effect  in  the  event  of  the  marriage  of  the  tenant-for-llfe,  the  gift 
over  is  to  take  effect  even  though  the  tenau,t-for-life  does  not  marry  J 

If  the  testator  himself  direct  that  a  legacy  shall  vest  in  interest  at  a 
particular  time,^  or  direct  that  the  legatee  shall  take,  if  he  attain  a  paiti- 
'Cular  age,  but  not  otherwise,^  the  legacy  will  not  vest  before  the  time 
fixed.  But  a  declaration  that  legatees  shall  become  heneficlaUy  interested 
at  a  particular  time,  is  not  equivalent  to  a  direction  that  their  interests  shall 
vest  at  that  time.  Such  a  declaration,  it  has  been  held,  refers  only  to  vesting 
in  possession.^®  The  word  '  vested,'  however,  is  sometimes  held  to  be  used  in 
the  sense  of  *  payable,'  as  where  the  shares  of  members  of  a  class  aare  directed 

»  Taylor  v.  Biddally  2  Mod.,  289. 

'  Indian  Sacceasion  Aot,  s.  106,  illnstration  {d), 

■  Finch  r.  Lane,  L  R.,  10  Eq.,  501 ;  Phipps  v.  Ackers^  9  CI.  and  Fin.,  58. 

•  Liwford  V.  Cheeke,  3  Lev.,  126 ;  Meeds  v.  Woody  19  Bear.,  215. 

•  Etches  V.  EtcJieSf  3  Drew.,  441. 

•  ShejSHeld  v.  Lord  Orrery,  3  Atk.,  282. 

**  Eaton  V.   Heioitt,   2    Dr.  and   Sm.,  184,192 ;     Browne    v.  HammoT^f   3 oh.,    *       tl4  j 
Undsrhill  v.  Roden,  L.  E.,  2  Ch.  D.,  494;  see  Stanford  v.  Stanford^  34  Ch.  D.,  362,  p.  : 

•  Olawvill  V.  QlanvUl,  2  Mer.  38. 

•  Knight  v,  Cameron,  14  Ves.,  389. 

*»  McLachlan  v.  Taitt,  28  Bear.,  407. 


VESTING   OF  'LfiiGACl&S.  2*^7 

to  be  vested  at  a  particular  time,  and  there  is  a  gift  over  to  the  other  members 
of  the  class  of  the  shares  of  those  dying  before  that  time  without  issue. ^ 

Where  a  testator  devised  lands  to  T  for  life,  and  from  and  after  his  decease 
to  his  eldest  son,  if  he  should  arrive  at  the  age  of  21  years,  and  in  default  of 
his  having  a  son,  over,  the  Court  of  appeal  held  that,  on  the  death  of  T,  the 
eldest  son  took  an  estate  in  fee  liable  to  be  divested  on  his  death  under  age,' 
the  words  *  from  and  after  *  being  taken  to  mean  immediately  after.  There 
is  a  presumption,  it  seems,  in  favour  of  the  vesting  of  residuary  bequests.* 

A  bequest  to  B  to  be  paid  to  him  at  the  death  of  C  becomes  vested  in 
interest  in  B  upon  the  death  of  the  testator,  and  if  B  dies  before  C,  his  represen- 
tatives are  entitled  to  the  legacy.* 

Where  a  sum  is  directed  by  a  testator  to  be  paid  at  a  '  given  epoch,  such 
as  the  legatees  attaining  twenty-one  or  marriage  coupled  with  a  limitation 
to  some  one  for  life,  so  that  the  legaxiy  does  not  become  vested  in  possession 
until  the  death  of  the  tenant-for-life  and  there  is  also  a  gift  over,  the  Courts 
in  England  have  been  in  the  habit  of  regarding  the  two  circumstances  of  attain- 
ing twenty-one  and  surviving  the  tenant-for-life  in  the  following  manner : — 
The  first  cii*cumstance,  that  of  attaining  twenty-one  is  considered  personal  to 
the  donee,  and  the  second,  that  of  surviving  the  tenant-for-life  one  which  affects 
the  arrangement  of  the  estate  by  which  payment  is  postponed  until  after  the 
life-estate  has  determined,  and  in  determining  when  the  share  becomes  vested, 
the  Courts  have  disregarded  the  postponement  as  to  the  estate  and  looked  at 
the  personal  period  only  which  is  pointed  out.^  The  principle  turns  upon  the 
desire  not  to  postpone  the  vesting  of  the  interest  given  and  not  to  make  it 
depend  upon  the  accident  of  the  legatee  surviving  the  tenant-for-life. 

In  Mendham  v.  Williams,^  the  testator  devised  his  real  estates  to  his  widow 
for  life,  and  after  her  death  directed  the  executors  to  sell  and  divide  the  pro- 
ceeds equally  between  his  seven  children,  the  shares  of  his  three  sons  to  be 
vested  in  them  respectively  when  and  as  they  should  attain  twenty-one,  and  the 
shares  of  his  four  daughters  to  be  vested  interests  in  them  when  and  as  they 
attained  that  ago  or  married.  There  was  .  a  direction,  also,  that  during  the 
minorities  of  his  children  their  shares  were  to  be  invested  and  applied  towards 
their  maintenance,   and  it  was   provided  that  in  case  any  of  the  children  should 

'  Taylor  v.  Frohishery  5  DeG.  and  S.,  191 ;  Be  Edmonston^a  Estate,  L.  B.,  5  Eq.,  389  ; 
W      jTns  V.  Haythorne,  L.  R.,  6  Oh.,  782. 

Andrew  ▼.  Andrew,  L.  B.,  1  Chan,  Div.,  410. 

Booth  y.  Booth,  4  Yea.,  399  ;  JoTiee  y.  Machilwain,  I  Bass.,  220  ;  IntcHtafce  and  Testa- 
m       j[y  Snccession  in  India,  p.  189. 

Indian  Snccession  Act,  s.  106,  illnstration  (a),  following  Halifax  v.  Wilson,  16  Yes.,  168. 

Mendham  V.  Williams,  Jj.  R.,  2  ^q..  396,  per  Fagb  Wood,  Y.  0. :  Walker  v.  Main,  1 
?       Sen.  208 ;  Emperor  y.  Rolfe,  13  Sim.,  561 ;  Moeatto  y.  Lindo,  9  Sim.,  66» 

L.  B.,  2  Eq.,  396. 
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die  leaving  issue  lawfully  begotten  "  before  the  share  of  such  child  or  children 
so  dying  as  aforesaid  should  become  due  and  payable  "  the  share  was  to  be 
equally  divided  ^^  amongst  all  the  issu'of  such  child  or  children  as  and  when  such 
issue  shall  attain  the  said  age  of  twenty-one  years/'  the  interest  of  such  child 
so  dying  leaving  issue  to  be  applied  for  the  advancement  of  such  issue  during 
minority.  One  of  the  testator's  daughters  died  in  the  lifetime  of  the  testator  s 
widow,  and  leaving  an  infant  child  and  having  assigned  his  share  by  way  of 
mortgage.  It  was  held  that  the  words  "  due  and  payable  '*  did  not  postpone 
the  vesting  of  the  share  until  the  death  of  the  tenant-for-life  and  that  the  as- 
signee of  .che  deceased  daughter  was  entitled,  and  not  her  infant  child,  under  the 
gift  over.  So,  in  a  later  case^  the  testator  bequeathed  an  annuity  to  his 
daughter  and  directed  that  after  her  death  the  trustees  should  hold  £2000,  part 
of  the  fund  set  apart  to  secure  the  annuity,  upon  trust  to  pay  and  divide  the 
same  unto  and  equally  between  the  child  and  children  of  the  daughter  as  and 
when  they  should  respectively  attain  twenty-one,  and  in  case  any  of  the  children 
should  die  before  their  shares  should  become  *'  payable  as  aforesaid,"  the  share  or 
shares  of  him,  her  or  them  so  dying  should  be  paid  to  the  survivor  or  survivors  of 
them  equally,  if  more  than  one,  and  if  but  one,  the  whole  to  that  one,  with  power 
for  the  trustees  dunng  the  respective  minorities  of  the  children  to  apply  the 
income  of  their  shares  towards  their  maintenance  and  education ;  and,  if  all  the 
children  should  die  under  twenty-one  without  leaving  issue,  there  was  a  gift 
over.  The  Court  held  that  the  chidren*s  shares  absolutely  vested  at  twentj- 
one  and  were  not  divested  by  subsequent  death  without  issue  in  the  lifetime 
of  their  mother.* 

Section  54  of  the  Indian  Succession  Act,  like  s.  15  of  the  Wills  Act,  enacU 
that  gifts  to  an  attesting  witness  or  to  the  wife  oi>husband  of  an  attesting  witness 
shall  be  void,  but  neither  Statute  directs  that  the  gift  is  to  be  treated  as  if  it 
were  struck  out  of  the  will.  Accordingly,  in  a  case  where  there  was  a  gift  to 
A  for  life  which  was  void  because  of  A's  wife  having  attested  the  will,  and  it 
was  directed  that  at  A's  death  the  capital  and  income  of  the  fund  should  be 
paid  to  child  or  children  of  A,  in  equal  sh^^es,  with  gifts  over  in  case  A  shonld 
die  without  leaving  issue  living  at  his  death,  and  A  had  no  children,  it  was 
held  that,  until  A  had  a  child,  the  gifts  upon  the  determination  of  A's  life-estate 
could  not  be  accelerated,  and  that,  during  the  life  of  A  and  so  long  as  he  had 
no  children,  the  income  of  the  trust  funds  was  undisposed  of,  and  coulc"  -  be 
accumulated   for   the   benefit   of  the   persons  contingently  entitled  in  un- 

der.^ 

*  Partridge  V.  Baylis,  L.  R.,  17  Ch.  D.,  835. 

*  See  In  re  Wilinott's  Trusts^  L.  R.,  7   Eq.,  532  ;  Day  v.  Badcliffe,   3  Ch,  D.,  654  also 
Wakefidd  v.  Moffet,  L.  R.,  10  H.  L.,  422. 

*  In  re  Tovonaend's  Estate,  L.  R.,  34  Ch.  D.,  357« 
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A  contrngent  beqnest  is  a  bequest  which  is  contingent  upon  the  happening 
or  not  happening  of  a  specified  uncertain  event.  In  the  one  case  it  does  not 
vest,  until  that  event  happens  ;  in  the  oti*er,  until  the  happening  of  that  event 
becomes  impossible.^  There  is  an  exception,  however,  where  a  fund  is  be-  * 
qneathed  to  any  person  upon  his  attaining  a  particular  age,  and  the  will  also 
gives  him  absolutely  the  income  to  arise  from  the  fund  before  he  reaches  that 
1^,  or  directs  the  income,  or  so  much  of  it  as  may  be  necessary,  to  be  applied 
for  his  benefit,  but  in  such  case  the  bequest  of  the  fund  is  not  considered 
contingent,  but  as  vested.'  The  theory  is  that,  where  the  principal  is  given  at 
a  distant  period  and  the  whole  income  is  given  in  the  meantime,  tue  Court, 
leaning,  as  it  does,  in  favour  of  vesting,  will  say  that  the  whole  thing  is  given. 
If,  however,  there  occurs  an  interval  or  gap  which  separates  the  gift  of  the 
income  from  the  principal,  the  bequest  will  not  vest  before  the  period  fixed. 
The  exception  referred  to,  in  the  case  of  a  fund  where  the  income  of  the  fund 
k  given  is  in  accordance  with  the  English  law.  In  the  case  of  Hart's  Trusta^^  the 
testator  directed  his  trustees  to  pay  £500  to  his  daughter  when  she  should 
attain  twenty-five,  and  that  the  legacy  should  carry  interest  to  be  paid  towards 
her  maintenance  until  she  attained  twenty- five,  and,  although  she  died  under 
tirenty-five,  it  was  held  that  she  took  a  vested  interest.  It  made  no  difference, 
as  pointed  out  by  Mr.  Theobald,*  whose  statement  of  the  law  was  approved 
of  by  Jesse  LL,  M.  R.,  in  the  case  of  In  re  Bunn,^  whether  the  interest  is  first 
g^ven  up  to  a  given  time  and  then  the  principal,  or  vice  versa,  at  any  rate  if 
the  age  fixed  is  either  twenty -one  or  some  later  age,  but  such  as  to  indicate  that 
the  testator  had  fixed  upon  it  only  from  the  probable  incapacity  of  the  legatees 
to  manage  their  property  satisfactorily  earlier.* 

In  the  case  of  Scotney  v.  Lomery  a  testatrix  by  her  will  appointed  two-fifths 
of  certain  property  to  trustees  upon  trust  to  pay  the  income  to  her  son  until  he 
should  attain  the  age  of  forty,  and  then  to  hold  the  same  in  trust  for  her  son,  his 
executors  and  administrators,  provided  that  in  case  her  son  should  assign  his 
share  in  the  property,  then  the  bequests  made  should  be  void,  and  the  two-fifths 
should  be  held  upon  the  trusts  declared  m  respect  of  the  other  three-fifths.  The 
son  died  before  he  attained  the  age  of  forty,  and  it  was  held  that  the  two-fifths 

^  Indian  Sacceaaion  Aot,  s.  107.    This  section  applies  to  Hindus  etc.  nnder  Hinda  Wills 
Act. 

•  Indian  Snccession  Act,  s.  107,  Exception. 

•  Here's  TrtMfti,  3  DeG.  and  J.,  195  ;   In  re  Bmm,  L.  R.,  16  Ch.  1).,  47. 

•  On  Wills,  p.  886. 

•  L.  E.,  19  Ch.  D.,  47. 

•  ITodltfy  ▼.  North,  8  Ves.,   364  j    Westwood  v.    Southey,   2  Sim.,  N.  S.,  192;   Bird  v.  May- 
bury,  33  Beav.,  851  j  Pearman  ▼.  Pearman,  33  Beay.,  394 ;  Pearson  v.  Dolman,  L.  R  ,  3  Eq.,  3l5. 

'  L.  E.,  29  Ch.  D.,  586,  but  see  Batsford  v,  Kehhell,  8  Ves.,  363. 
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vested  in  trust  for  him  absolutely  so  as  to  pass  by  his  wiU.^  In  all  cases  where 
I  ultimately,  as  in  Saundara  v.  Vautier,^  the  accumulated  interest,  whatever  it 
!  may  be,  is  to  go  to  the  same  legatee,  then  the  whole  gift  is  vested.^  In  Vatodni 
V.  Geddes^^  Sir  J.  Leach  explained,  that  where  interest  is  given,  it  is  presumed 
i  that  the  testator  meant  an  immediate  gift,  because,  for  the  purpose  of  interest, 
jthe  particular  legacy  is  to  be  immediately  separated  from  the  bulk  of  tbe 
'  property.^ 

Generally  speaking,  if  the  gift  of  maintenance  be  not  coextensive  with 
the  whole  amount  of  the  interest,^  or  if  it  be  made  out  of  another  fund,^  in 
neither  case,  will  the  legacies  vest  prior  to  the  arrival  of  the  periods  at  which 
they  are  payable,  for  such  provisions  afford  no  presumption  that  the  testator 
intended  the  legacies  to  vest  before  they  became  due.^  Where,  however,  the 
principal  and  interest  are  blended  together  in  one  g^ft,  and  the  principal  is 
given  on  a  contingency,  as  where  there  is  a  bequest  of  a  specific  sum  and  interest 
or  accumulated  interest  to  A  as  soon  as  he  attains  twenty-one,  the  entire  gift  ia 
contingent.^ 

In  England  it  seems  that  a  discretion  either  to  apply  the  interest  to  mainte- 
na^nce,  or  to  accumulate  it,  will  ^ot  vest  the  legacy  of  the  fund  -^  nor  a  discretion 
to'  apply  the  whole  or  part  not  exceeding  a  fixed  sum  to  maintenance.^*^ 

In  Merry  v.  Hill}^  the  testator  gave  the  residue  of  his  property  to  trustees 
to  assign  and  transfer  the  same  to  and  amongst  all  and  every  such  child  or 
children  of  M,  as  should  be  living  at  his  (testator's)  death,  to  be  equally  divided 
among  them,  if  more  than  one,  when  they  should  attain  the  age  of  21 ;  and,  if 
there  should  be  but  one,  who  should  attain  the  age  of  21,  then  the  whole  to 
such  child  absolutely.  Power  was  given  to  the  trustees  to  pay  and  apply  the 
whole  or  part  (at  their  discretion)  of   the  annual  dividends  and  produce,  not 

*  See  In  re  Bunn,  L.  R.,  16  Ch.  D.,  47  ;  Pearson  v.  Dolman,  L.  E.,  3  Eq.,  315  ;  Wehh  ▼. 
Sadler,  L.  B.,  8  Ch  ,  419. 

«  1  Cr.  and  Ph.,  240. 

•  See  Pearson  v.  Dolman,  L.  E.,  3  Eq.,  815. 

♦  1  RnsB.  and  My.,  208. 

*  See  Saundars  v.  Vautier,  1  Cr.  and  Ph.,  240  ;  Hoath  y.  Booth,  2  Bro.  C.  C,  4  ;  Peart^ 
V.  Dolman,  L.  R.,  8  Eq.,  315 ;  In  re  Beavan's  Tiusts,  L.  R.,  84  Ch.  D.,  716 ;  Indian  SnooeasioB 
Act,  8.  107,  illostrations  (I)  and  (m). 

•  Pidsford  V.  Hunter,  3  Bro.  0.  C,  416 ;   Be  Ashmore*8  Trusts,  L.  E.,  9  Eq.,  99- 
^  See  lilnstration  (m)  to  section  107  of  the  Indian  S accession  Act. 

"  Williams  on  Executors,  1242. 

•  Knight  ▼.  Knight,  2  S.  and  S.,  490 ;  Locke  v.  Lamb,  L.  R.,  4  Bq.,  372  ;  Tnteff"^  md 
Testamentary  Snccession  in  India,  p.  142. 

^^  Vatodry  ▼.  Oeddes,  1  L.  R.  and  M.,  203. 
"  Merry  v.  Hill,  L.  R.,  8  Eq.,  619. 
"  L.  R.,  8  Eq.,  619. 
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exceeding  Hi  100  a  year  for  each  child  towards  their  maintenance  and  education 
ontil  they  attained  the  age  of  21,  and,  during  the  suspense   of  absolute  vesting, 
the  residue  of  the  annual  proceeds  was  to  be  accumulated  for  the  benefit  of 
the  persons  who  should  become  entitled  to  the  principal.    Malins,  V.  C,  applying 
the  rule  laid  down  in  Leake  v.  Robinson}  that,  whenever  you  can  finally   come 
to  the  conclusion,  upon  the  construction  of  the  whole  language  of  the  will,  that 
the  gift  is  to  be  found  in  the  direction  to  pay  or  divide,  then  the  attainment 
of  the  age  at  which  that  payment  or  division  is  to  take  place  is  a  condition 
precedent  to  the  vesting,  held  that  no  child  of  M  who  did  not  attain  21   could 
I  take  a  vested  interest.*     The  Indian  Succession  Act,  in  declaring  that  a  direc- 
tion that  so  much  of  the  income  as  may  be  necessary  may  be  applied  for  the 
benefit  of  the  legatee,  will    vest  the  legacy,  has  apparently  gone  beyond  the 
jfinglish  eases  upon  this  point.^ 

It  would  seem  that  a  gift  of  a   fixed  sum  for  maintenance  will  not  vest 
la  legacy,  although  it  may  be  equivalent  to  interest  on  the  legacy.^    In  Pearson 
|v.  Dolmant^  i*  ^^^  said  that  if  an  interval  or  gap  occurs  which  separates  the  gift 
>f  the  income  from  the  principal,  the  fund  is  not  vested. 

It  will  be  observed  that  there  is  an  important  distinction  between  a  con- 
tingent bequest  and  a  bequest  vested  in  interest  subject  to  being  divested.  In 
the  latter  case,*  if  there  is  no  prior  interest,  the  legatee  is  entitled  to  the  income 
luring  the  term  of  suspense.  In  the  former  case,  the  person,  in  whom  the 
bequest  is,  at  a  futui'e  time,  to  be  vested,  has  no  interest  in  the  income  of  the 
subject  of  the  bequest.*  Where  a  specific  legacy  is  given  on  the  happening  of  a 
contingency  the  interim  income  and  any  accretions  until  the  happening  of  the 
Gontengency  falls  into  the  residue  of  the  testator's  estate  or  goes  to  his  next-of- 
kin  as  the  case  may  be.^ 

Among  words  which  usually  indicate  conditions  or  contingencies  with  refer- 
ence to  age  or  time  are  these :  *  provided,'  *  if,*  '  in  case,'  *  in  the  event  of,'  '  when,' 
'as  and  when,'  *  should,'  '  on,'  '  upon,'  *  at,'  *  from  and  after ; '  but,  it  seems  that 
a  different  effect  has  been  attributed  to  such  words  in  England  according  as  they 
have  been  applied  to  realty  or  personalty.     Thus,  while  a  devise  to  A,  provided  he 

»  2  Mer.,  363. 

•  See  Judd  V.  Judd,  4  Sim.,  525  ;  Shumin  v.  Hobhsj  3  Drew.,   <.)3  ;  Lockfi   v.  Lamhf  L.  B.,  5 

ie  Watson  v.  HayeSy  5  My.  and  Cr..  125  ;  Eeles  v.  Birkett^  4  DeG.  and  S.,  105  ;  In  re 
Or*  ^..^v/s  Trusts,  L.  R.,  11  Ch.  D.,  406  ;  also  see  Fox  v.  For,  L.  R»,  19  Eq.,  286  j  In  re  Parker, 
h,  1      16  Cb.  D.,  44.      • 

'oughton  t.  Boughtonf  1  H.  L.,  406. 

.  B.,  3  Eq.,  315,  p.  321. 

uffisld  V.  Duffield,  3  Bli.,  N;  S.,  830,  per  Bkst,  C.  J. 

lUhrie  v.  Walrond,  L.  B.,  22  Ch.  D.,  573 ;  see  In  re  Dumble,  L.  R.,  23  Ch.  D.,  860. 
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attains  twenty-one^  giveB  a  vested  estate  liable  to  be  divested,*  where  a  legaov 
was  -given  to  A,  provided  lie  attained  twenty-one,  with  a  gift  over  if  he  died 
under  that  age,  the  condition  was  held  to  be  a  condition  precedent.*  In  Prescoti 
V.  Holmes^  all  the  previous  cases  are  collected.  Wood,  V.  C,  in  commenting 
on  the  cases  in  which  '  when  *  or  '  if'  is  used,  observed,  that  if  a  testator 
gives  personal  property  in  that  form,  it  clearly  does  not  vest,  while  if  he  gives 
real  estate,  it  clearly  does.  That  case  was  followed  in  Be  EddeWs  TmW.* 
The  general  rule  as  to  personalty  is  thus  laid  down  in  Williamson  Exe- 
cutors, 1236 : — "  If  the  words  *  payable  '  or  *  to  be  paid '  are  omitted,  and  the 
legacy  is  given  at  twenty-one  or,  t/,  whefi^  in  case,  or  provided,  the  legatee 
attain  twenty-one,  or  on  his  attaining  that  age,  or  any  future  definite  period, 
this  confers  on  him  a  contingent  interest,  which  depends  for  its  vesting  and  ita 
transmissibility  to  his  executors  or  administrators  on  his  being  alive  at  the 
period  specified." 

A  devise  to  A,  provided  she  lives  to  attain  twenty-one,  has  been  held  to 
bo  vested  subject  to  being  divested.^  So,  where  there  is  a  gift  to  A  for  life, 
and  if  she  marry  again,  over,  the  gift  over  is  not  contingent,  but  vests  imme- 
diately.^ But  a  legacy  to  A,  to  be  paid  as  soon  as  he  attains  twenty-one,  and 
in  case  he  attains  that  age,  not  othenoise,  is  contingent.^ 

The  exact  events  on  which  a  gift  over  is  to  take  place  must  happen.  Thus, 
under  a  gift  to  C  "  if  A  should  die  before  B  without  leaving  a  widow  or  child, 
after  his  death  and  B's  death,"  was  held  to  fail,  on  A's  surviving  B,  though  he 
died  without  leaving  a  widow  or  child.® 

« 

It  is  important  to  distinguish  between  gifts  to  a  class  on  a  contingency  and 
gifts  to  a  contingent  class.  The  general  rule,  under  the  Indian  Succession  Act, 
and  also  according  to  the  English  authorities,  is  that  where  a  bequest  is  made 
only  to  such  members  of  a  class  as  shall  have  attained  a  particular  age,  a  person 
who  has  not   attained  that  age   cannot  have  a  vested  interest  in  the   leg^acy.* 

*  Simmonds  v.  CockSf  29  Bear.,  455.- 
■  Atkinson  v.  Turner^  2  Atk.,  41 

•  10  Jnr.,  N.  S.,  607. 

♦  L.  R.,  11  Eq.,  659. 

'  Simmonda  y,  CockSf  29  Beav.,  455. 

•  Luxford  V.  Cheeke,  3  Lev.,  126 ;  Meeds  v.  Wood,  10  Beav.,  215. 

'  Knighir,  Cameron,  lii  Yes.,  BSd.     See  Browne  y.   Broione,   3  Sm.   and   G.,   5^8;  n    mei 
V.  Prescott,  10  Jur.,  N.  S  ,  607  ;  Re  Eddells  Trusts,  L.   R.,   11  Eq  ,  559  ;  Intestate  and  7   rta* 
aentary  Saocessioa  in  India,  p.  142. 

*  Holmes  y,  Cradock,  8  Yes.,  817  ;  see  Re  Sander's  Trusts,  L.  R.,  1  Eq.,  675. 

*  Indian  Snccession  Act,  s.  108.    This  seotion  applies   to  Hindus  eto.,  under  the       oda 

mis  Act. 
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Thus,  a  gift  to  children  who  shall  have  attained  21)  or  snch  children  as  shall 
have  attained  21,  is  a  gift  to  a  contingent  class ;  and  no  child  who  has  not 
attained  that  age  can  have  a  vested  interest,^  the  reason  being,  as  pointed  out 
by  Best,  C.  J.,  in  Duffield  v.  Buffield,^  that,  nntil  he  attains  the  age  of  21,  no 
child  completely  answers  the  description  of  those  who  are  to  be  legatees. 
A  gift  of  interest  or  income  by  way  of  maintenance,  which  in  the  case 
of  a  bequest  to  a  class  npon  a  contingency  has  the  effect  of  vesting  the  bequest,* 
will  not  have  that  effect  in  the  case  of  a  bequest  to  a  contingent  class.  ^ 

In  Leake  v.  Robinson^^  it  was  laid  down  as  a  canon  of  construction  that  where 
is  no  gift  except  a  direction  to  pay  as  the  objects  attain  twenty-five,  the 
attainment  of  the  age  is  of  the  essence  of  the  gift,  which  must  be  read  as  a 
bequest  to  those  only  of  the  class  who  attain  the  specified  age,  and  this  canon 
has  been  applied  in  many  cases.^  In  some  cases,  however,  the  rule  has  given 
way  to  particular  indications  of  a  contrary  intention. 7  In  Bree  v.  Perfect  the 
gift  was  upon  trust  to  pay  the  interest  to  F.  B.  for  life,  and  at  her  death  the 
principal  to  be  equally  divided  "  among  such  of  her  children  as  shall  be  living 
at  the  time  of  her  death,  as  they  respectively  attain  twenty-one, "  but,  if  she 
should  "  die  without  leaving  issae,"  over.  On  the  ground  of  the  limitation  over 
the  Court  held  that  the  principal  vested  in  the  children  living  at  the  death  of 
F.  B.  So,  in  the  case  of  In  re  BeavarCs  Trusts,^  where  the  testatrix  by  her  will, 
dated  1828,  gave  all  her  property  to  trustees,  upon  trust,  as  to  the  interest  of  a 
sum  of  £5000,  for  her  sister  for  life  and,  after  the  death  of  such  sister,  the 
interest  to  be  paid  to  the  testatrix's  daughter  (she  having  first  attained  twenty- 
five)  ;  if  the  daughter  married  with  the  consent  of  the  executors  and  died 
"  leaving  children,  the  interest  to  be  appropriated  for  the  maintenance  and 
edncation  of  such  children,"  and  "  the  principc^l  to  be  divided  amongst  them, 
as  they  shall  severally  attain  the  age  of  twenty-five  years  *' ;  after  the  death 
of  the  sister  and  in  the  event  of  the  daughter  marrying  without  consent  or 
marrying  with  consent  "  and  dying  without  leaving  issue,'*  then  over,  and  the 

*  BvU  ▼.  Pritchardf  1  Russ.,  213  ;  Leake  v.  Rohinsonf  2    Mer.,    363  ;  Thomas  v.  Wilberforce, 
31  Beav.,  299 ;  Williams  v.  Baythome,  L.  R.,  6  Oh.,  7^2  ;  BaXlin  v.  Ballin,  I.  L.  R.,  8  Cal.,  218. 

»  3  BU.,  p.  333. 

*  See  Ezce^ion  to  section  107  of  the  iDClian  Saccession  Aot. 

*  Leeming  v.  Sherratt,  2  Hare,  34;  Merry  v.  Hill,  L.  B.,  8  Eq.,  619  ;  Re   Ashmore^s    TrTMt 
UP    9  £q.,  99  ;  see  illustration  to  section  108  of  the  Indian  Saccession  Act. 

2  Mer.,  863. 

See  Walker  v.  JToicer,  16  Beav.,  865  ;  Oardiner  v.  Slater,   25  Beav.,  609  j  Thomas  v.  Wil' 
herfi  rce,  81   Beav.,  299 ;  Murray   v.   Tancred,  10  Sim.,   465 ;  Bougkton  v.   James,  1  Coll.,  20 
Hoi    T.  QitiUer,  2  T.  and  C.  Ch.,  465. 

Bree  Y.  Perfect,  I  Co\L,  l2Si  Ingram  v.  Suckling,   7  W.  R.,   386;  cited  84  Ch.   D.,  p^ 
719     In  re  Beavan*s  Trusts,  L.  R.,  34  Ch.  D.,  716. 

L.  B.,  84  Ch.  D.,  716 
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daughter  survived  the  testatrix,  who  died  in  1886,  attained  twenty-five  and, 
after  marrying  in  1842  with  the  necessary  consent,  died  in  1886,  having  had  two 
children  who  survived  her,  it  was  held  that  the  gift  was  not  void  for  remoteness, 
but  that  the  fund  vested  in  the  children  of  the  daughter  living  at  her  death. 

Where  there  is  no  direction  as  to  vesting,  a  bequest,  upon  trust,  to  all  the 
children  of  A  on  their  respectively  attaining  twenty -one,  and  if  one  child,  to  such 
child,  the  contingency  as  to  attaining  twenty -one  is  not  imported  into  the  gift 
to  the  single  child. ^  If  there  is  a  distinction  between  the  gift  and  the  time 
of  payment,  if  there  be  a  clear  gift  the  direction  as  to  payment  at  a  given  age 
will  not  postpone  the  vesting.^  And,  so  long  as  there  is  a  gift  independently  of 
the  direction  to  pay,  it  is  immaterial  whether  the  direction  precedeR  or  follows 
the  gift.^ 

We  have  seen  that,  under  the  Indian  Succession  Act,  a  legacy  bequeathed 
in  case  a  specified  uncertain  event  shall  happen,  or  in  case  such  an  event  shall 
not  happen  does  not  vest,  until,  in  the  former  case,  the  event  happens,  or  in 
the  latter,  the  happening  of  the  event  becomes  impossible.*  But  under  s.  Ill  of 
the  same  Act,  which  applies  also  to  all  persons  to  whom  the  Hindu  Wills  Act 
is  applicable,  if  a  legacy  be  given,  if  a  specified  uncertain  event  shall  happen, 
and  no  time  is  mentioned  in  the  will  for  the  occurrence  of  that  event,  the  legacy 
cannot  take  efEect  at  all,  unless  that  event  happens  before  the  period  when  the 
fund  bequeathed  is  payable  or  distributable.  Thus,  if  a  legacy  is  bequeathed  to 
A  and  in  case  of  his  death  to  B,  the  legSicy  to  B  does  not  take  efEect  if  A  survives 
the  testator.^  In  England  the  rule  is  the  same.^  Where  there  is  a  bequest  simply 
to  A  and  "  in  case  of  his  death,"  or,  "  if  he  die,"  then  to  B,  A  will  take 
absolutely  if  he  survive  the  testator.  The  bequest  over  in  the  event  of  the  death 
of  the  preceding  legatee  refers  to  the  event  occurring  in  the  lifetime  of  the 
testator,  this  constructi'^n  being  made,  ex  necessitate  rei^  from  the  absence  of  any 
other  period  to  which  the  words  can  be  referred,  as  a  testator  is  not  supposed 
to  contemplate  the  event  of  himself  surviving  the  objects  of  his  bounty.'^ 
In  Edwards  v.  Edwardsy^  the  Master  of  the  Rolls,  in  considering  the  case,  as 
put  by  him,  of  a  gift  to  A,  and  if  he  shall  die  to  B,  said  :  "  In  such  caaes  it  may 

>   Walker  v.  Mower,  16  Bear.,  365 ;  Johnnon  v.  Fauldsy  L,  B.,  5  Eq.  268.    « 
"  Shrimpton  y.  Shrimpton,  31  Bear.  425  ;  May  v.  Wood,  3  Bro.  C.  C,  471. 
'  In  re  Bartholemew,  1  Mac.  and  G.,  354. 

^  Indian  Saocession  Act,  s.  107.     This  section  applies  to    Hindus  etc.    ander    th         ndu. 
Wills  Act. 

*  Indian  Snccession  Act,  s.  Ill,  illnstration   (a).     This  section  also  applies  to  H:  etc. 
LTider  the  Hindu  Wills  Act. 

'  Edwards  v.  Edwards,  15  Beav.,  361  >2  j  Home  v,  PUlarui,  2  My.  and  K.,  20. 
'  2  Jarm.,  756. 

•  15  Beav.,  361-2. 
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I  be  oonsidered  to  be  settled,  that  the  bequest  tx^j  be  read  somewhat  to  this 
effect, — ^namelj',  a  bequest  to  A,  but  if  A  shall  die  before  the  bequest  becomes 
rested  in  him,  then  to  B."  So,  in  Home  v.  FUlanSi^  Lord  Brougham,  said, — "  A 
bequest  to  any  person,  and  in  case  of  his  death  to  another,  is  an  absolute  bequest 
to  the  first  legatee,  if  he  survives  the  testator,  and  this  whatever  be  the  form 
of  expression,  as  '  if  he  die,'  or  '  should  he  happen  to  die,'  '  in  case  death  should 
happen  to  him,'  and  so  forth." 

Where  the  gift  is  not  immediate  but  future,  and  there  is  another  time  to 
which  the  death  of  the  preceding  legatee  may  be  referred  (as  obviously  is  the 
case  where  the  bequest  is  to  take  effect  in  possession  at  a  period  subsequent  to 
the  testator's  decease)  the  words  in  question  are  considered  as  extending  to  the 
event  of  the  legatee  dying  in  the  interval  between  the  testator's  death  and 
the  period  of  vesting  in  possession.^  Where  the  testator  associates  the  event 
of  death  with  a  collateral  circumstance  there  is  no  reason,  unless  it  be  found 
in  the  context  of  the  will,  why  the  gift  over  should  not  take  effect  in  the  event 
of  the  prior  legatee's  dying  under  the  circumstances  at  any  period.  In  England, 
cases  of  this  kind  are  divisible  into  two  classes,  (1)  where  the  question  is, 
whether  the  substituted  gift  takes  effect  in  the  event  of  the  prior  legatee 
dying  under  the  circumstances  described  by  the  testator  in  the  testator's  lifetime  ; 
and  (2)  where  the  question  is,  whether  the  substituted  gift  takes  effect  in 
the  event  of  the  prior  legatee  surviving  the  testator,  and  afterwards  dying 
under  the  circumstances  described ;  and  if  so,  whether  at  any  time  subsequently.^ 
In  the  first  class  of  cases  it  is  a  rule  that  where  the  gift  is  to  a  particular 
person  with  a  gift  over  in  the  event  of  his  dying  without  issue,  or  under  any 
other  prescribed  circumstances,  and  the  event  happens  accordingly  in  the 
testator's  lifetime,  the  ulterior  gift  takes  effect  immediately  on  the  testator's 
death  as  an  absolute  gift>  Thus,  in  the  case  of  a  legacy  to  A  and,  in  the  event 
of  his  death  without  children,  to  B,  if  A  dies  without  issue  in  the  lifetime  of  the 
testator,  B  takes  an  absolute  gift  on  the  testator's  death.  This  is  so,  also,  under 
the  Indian  Succession  Act.^ 

If  in  the  case  of  a  gift  to  A  the  words  " and  if  he  shall  die  "  or  "in 
case  of  his  death,  to  B "  were  to  be  read  literally,  there  would  be  in  the 
first  place  an  absolute  gift,  and  then  a  gift  over  in  the  event  of  death,  an  event 
not  contingent  but  certain.  To  avoid  the  repugnancy  of  an  absolute  giving  and 
an  "*:3olnte  taking  away,  the  Courts  were  forced  to  read  the  words  "in  case 
of  ath  "  or  "  if  he  die  "  as  meaning  in  case  of  death  before  the  interest  vests. 
Tl     '    is    a    clear    distinction    between    such    a    case    and    the  case  already 

My.  and  K.,  20.  .  "2  Jarm.,  762. 

Jarm.,  756.  *  Indian  SacoeBsion  Act,  «.  Ill,  illnetraUon  (6). 

rarm.,  761. 
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;  Edwards  v.  Edwarde,^  stated  by  Bomilly,   M.   B.,   who   held,  that,  in  the  case 

I  nf  a  gift  to  A  for  life,  with  remainder  to  B,  and  if  he  shall  without  leaving 

i 

pflhildren  to  C,  the  contingency  had  reference  to  the  death  of  the  tenant-for-life. 
That  rule  was  still  in  force  as  a  rule  of  .construction  in  England  when  the 
"fadian  Succession  Act  was  passed.  It  has  since,  however,  been  overruled  in 
two  recent  cases  decided  by  the  House  of  Lords  in  1874,^  it  being  held  that  the 
gift  over  wiU  take  effect  upon  the  death  of  B  at  any  time  without  issue,  whether 
Infore  or  after  the  tenant-for-life. 

If  there  is  gift  after  a  life-estate  and  "  in  case  of  the  death  of  the  legatee  ** 
lliere  is  a  gift  over,  the  event  of  death  refers  to  death  in  the  lifetime  of  the 
iBBant-for-life,  that  is,  at  any  time  before  the  vesting  in  possession,  whether 
Hefore  or  after  the  death  of  the  testator.^  This  is  in  accordance  with  the  third 
fttle  in  the  case  of  Edwards  v.  Edwards,  which  is  adopted  in  illustration  (e)  to  / 
%  111  of  his  Indian  Succession  Act.  That  illustration  is  as  follows  :  ''A  legacy  is 
nqueathed  to  A  for  life,  and  after  his  death  to  B,  and  '  in  case  of  B's  death,' 
p  C.  The  words  '  in  case  of  B's  death  '  are  to  be  considered  a^s  meaning  *  in 
Ipie  B  shall  die  in  the  lifetime  of  A.'"  Here  B  will  take  absolutely  if  he  ^ 
tBrriTes  Al,  but  if  not,  the  gift  over  will  take  effect.  The  reason  for  the  rule 
f^hos  explained  by  Mr.  Hawkins  :  "  Where  a  gift  of  the  absolute  interest  in 
petrty  to  one  person  is  followed  by  a  gift  of  it  to  another  in  a  particular 
t,  the  disposition  of  the  Courts  is  to  put  such  a  construction  on  the  gift 
88  will  interfere  as  little  as  possible  with  the  prior  gift.  When  death  is 
|oken  of  as  a  contingent  event,  a  gift  over  on  the  event  of  death  may  well 
#  considered  to  mean,  not  death  at  any  time  bat  death  before  a  particular 
ilriod, — e.  g,,  the  period  of  distribution ;  and  thus  the  gift  over  may  be  read 
fa  gift  by  way  of  substitution  and  not  of  remainder."* 

In  the  case  of  Bachman  v.  Bachman,^  to  which  reference  has  already  been 
iMe,  the  testator  directed  his  trustees  to  sell  certain  property  and  to  divide 
ae  proceeds  and  certain  other  monies  among  the  several  persons  named  in  a 
jbedule  to  his  will,  in  certain  shares,  as  and  when  they  should  respectively 
tein  the  age  of  twenty-one  in  the  case  of  males,  and  he  directed  that  in 
te  event  of  any  of  such  persons  dying  in  his  lifetime  or  at  any  time 
lereafter  *'  prior  to  the   said  division  "  leaving  lawful  issue,  such  issue  should 

'  16  Beav.,  361. 

*  (yMahoney  v.  Burdett,  L.  R.,  7  H.  L.,  388  and  Ingram  ▼,  SoufteUy  ibid,  408;   see  In  re 
irry  v.  Daggs,  L.  B.,  31  Ch.  D.,  130. 

■  Salisbwry  ▼.  P«%,  8   Ha.,  86 ;  Bolitho   v.   Hillyar,   34   Beav.  150 ;  Green   v.  BarrwVf  10 
«.,  469 ;  Be  Henderson,  28  Beav.,  666. 

*  Hawkins,  254. 

*  I.  L.  R.,  6  All.,  583.      See  Mttpra,  p.  235. 
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be  entitled  to  the  share  which  their  deceased  parent  would  have  taken.  Oo*^ 
of  the  legatees,  who  had  attained  twenty-one  in  the  lifetime  of  the  testatory^ 
died  five  months  after  the  testator,  but  before  payment  of  the  legacy  and  leavijig^ 
lawful  issue.  On  a  claim  being  made  by  the  personal  representative  of  the 
deceased  legatee,  the  question  arose,  whether  the  share  vested  absolutely  in  tho 
legatee  at  the  testator's  death,  and,  if  it  did  vest,  whether  under  the  terms  of 
the  will  it  was,  in  consequence  of  the  death  of  the  legatee  before  a  divisioiii 
divested,  and  it  was  held  that  the  legacy  had  vested,  but  that,  the  legatee  having^ 
died  prior  to  the  division  of  the  estate,  it  became  divested.  The  "  division "  of 
the  testator's  estate,  it  was  considered,  meant  the  ascertainment  of  the  amounts 
allotable  to  the  share  of  each  legatee,  after  the  conversion  of  the  estate  into 
money, ^  and  accordingly  it  was  held  that  the  gift  over  took  effect  in  favour  of  the 
legatee's  issue.  In  Gollison  v.  Barber,^  the  testator  directed  his  trustees  to 
divide  the  residue  of  certain  funds  to  arise  by  sale  of  personal  estate  among 
two  nephews  and  four  neices,  and  directed  that  the  shares  of  the  nephews 
should  be  paid  to  them  as  soou  after  his  death  as  possible  ;  he  also  directed  that 
in  case  any  of  his  nephews  or  neices  should  die  before  him,  or  before  the  division 
of  his  estate  as  before  directed,  his  shares  should  go  over.  Fry,  J.  adopting 
the  reasoning  of  Kinderslbv,  V.  C.  in  In  re  ArrowsmitKs  IVtw^,^  held  that  the 
division  of  the  estate  meant  the  period  allowed  by  the  law  for  the  division, 
that  is,  the  expiration  of  twelve  months  after  the  testator's  death.  That  mean-: 
ing,  he  said,  was  a  reasonable  meaning,  and  one  which  did  not  leave  it  to  the 
caprice  of  the  trustees  to  fix  when  the  vesting  or  divesting  of  the  shares  should 
take  place.  The  result  was  that  the  gift  over  was  held  to  take  effect  upon 
one  of  the  neices  having  died  within  a  year  from  the  testator's  death.  In 
Hutcheon  v.  Mannington^  and  Martin  v.  Martin^  it  was  decided  that,  where  sneb 
a  divesting  clause  refers  to  the  time  of  actual  receipt,  it  is  too  indefinite  to  be 
capable  of  being  carried  into  effect.^  In  another  case*^  a  gift  over  of  a  legacy 
or  so  much  thereof  as  should  not  have  been  paid  or  received  by  the  legatee 
was  held  not  to  be  void  for  uncertainty,  the  ground  of  the  decision  being  that 
the  words  referred,  not  to  the  time  of  actual  payment  or  receipt,  but  to  the  time 
when  it  was  the  duty  of  the  executors  to  pay  the  legacy.    In  Bulh  v.   FadwUkyi 

^  See  Colliion  ▼.  Barber,  L.  R.,  12  Ch,  D.,  884 ;  Ohaston  v.  Seago,  L.  B.,  18  Ch.  D.,  218; 
Spencer  v.  Vuckworth,  L.  R.,  18  Ch.  D.,  634. 
»  L.  R.,  12  Ch.  D.,  834. 

•  29  L.  J.  Ch.,  774. 
^  1  Yea.,  366. 

•  L.  R.,  2  Eq.,  404. 

•  See  Minors  v.  BcUtison,  L.  R.,  1  App  C,  429. 

V  Chaston  v.  Seago,   L.  R.,  18  Ch.  D.,  218  ;  see  Johnson  v.  CrooJc,  L.  R.,  12  Ch.  D. 

•  L.  R.,  13  Ch.  D.,  517. 
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I 

ItALnrs,  V.  C.  expressed  his  dissent  from  In  re  ArrowsmitVs  Trust}  above 
inefeiTed  to,  but  in  Chaston  v.  Seago,  Fbt,  J.  stated  that,  in  his  opinion,  it  was  a 
perfectly  good  decision. 

A  somewhat  similar  question  was  raised  again  before  Fry,  J.,  where  a  testator 
gave  the  residue  of  his  estate  equally  among  four  persons,  and  gave  the  shares 
fver  to  the  children  of  the  legatees,  in  case  the  legatees  respectively  should  die 

kfore  "  the  final  destribution "  of  his   estate.     Two  of  the  legatees  died  more  | 

I 

than  a  year  after  the  death  of  the  testator  but  before  the  estate  had  been  fully  j 

Realized  and  distributed,  and  it  was  held  that  ^^  the  final  division "  meant  the 

iperiod  of  a  year  from  the  testator's  death  and  that  the  shares  of  the  deceased  i 

I  legatees  had  not  gone  over.     As  pointed  out,  however,  by  Lord  Eldon  in  QasJcell 

T.  Harmon^  if  a  testator  thinks  proper,  whether  prudently  or  not,  to  say  dis- 

itinctly,  showing  a  manifest  intention,  that  his  legatees,  pecuniary  or  residuary, 

i  shall  not  have  the  leg^ies  or  the  residue,  unless  they  live  to  receive  them  in 

^hard  cash,  there  is  no  rule  against  such  intention,  if  clearly  expressed,  but  as 

I  that  would  be  open  to  so  much  inconvenience  and  fraud  the  Court  is  not  in 

jthe  habit  of  making  conjectures  in  favour  of  such  an  intention.     On  the  other 

I  hand,  if  the  words  of  the  testator  are  clear  that  his  intention  was  that  a  legacy 

rfioiild  be  divested,  if  the  legatee  should  die  before  it  is  actually  received,  that 

intention  must  prevail.     Thus,  where  a  bequest  was  to  A  and  in  case  of  his 

death  before  the  sum  "  shall  be  actually  paid  or  payable,"  the  gift  over  was 

held  to  take  effect.^ 

The  question  of  survivorship  in  case  of  bequests  to  a  described  class  of  persons 
las  already  been  considered,  and  we  have  seen  that,  under  s.  98  of  the  Indian 
;  Succession  Act,  where  the  bequest  is  made  simply  to  such  a  class,  the  legacy  goes 
only  to  such  as  are  alive  at  the  testator's  death.     Under  s.  112  of  the  same  Act 
**  where  a  bequest  is  made  to  such  of  certain  persons  as  shall  be  surviving  at  some 
period,  but  the  exact  period  is  not  specified,  the  legacy  shall  go  to  such  of  them 
i  M  shall  be  alive  at  the  time  of  payment  or  distribution,  unless  a  contrary  inten- 
I  tion  appears  by  the  will.*     The  words  "  such   of  them  as   shall  be  alive "  are 
!  donbtless  intended  to  convey  the  same  meaning  as  the  "  survivors  or  survivor  " 
or  "  such  as  shall  survive  "  and  it  will  be  immaterial  whether  the  word  "  sur- 
vivors" or  "such  as  survive"  be  used.^     The  words  '  survive  '  and  'survivor  ' 

'  L.  J.  (Cb.),  774. 

'  Vea.,  p.  497. 

*  Kitman  v.  AitJceUf  L.  B.,  2  Eq.,  414 ;  See  Johnson  y.  Crook,  L.  B.,  12  Ch.  D.,  639  ; 
^v>\)  ,.  Elvnn^  8  Ves.,  547.  See  also  Hutcheon  v.  Manninglon,  1  Vea.  366,  and  Martin  v. 
*»>*  L.  B.,  2  Eq.,  404. 

*  ction  112  applies  to  Hindus  etc.,  under  the  Hindu  Wills  Act. 
'        'e  Sharpe's  Estate,  1  D.  J.  S.,  453. 

F  F 
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import  that  the  person  who  is  to  snrvive  must  be  alive  at  the  time  of  the  event 
which  he  is  to  survive.  Thus,  a  limitation  to  A  in  default  of  children  or  remote 
issue  who  should  survive  B,  means  children  or  remote  issue  living  at  B's  death, 
and  is  not  void  for  remoteness.^  Only  those  of  the  class  who  are  alive  at  tho 
time  indicated  are  entitled,  the  issue  of  other  deceased  members  being  excluded.* 
The  Indian  Succession  Act,  by  section  112,  merely  lays  down  the  general  rule 
established  in  Grippa  v.  Wolcott^^  that  where  property  is  given  to  the  survivors 
or  survivor  of  a  class  living  at  a  particular  time,  the  period  of  survivorship, 
as  a  general  rule,  refers  to  the  time  when  the  payment  or  distribution  is  to  take 
place.  "  It  is  now  settled,"  said  Leach,  V.  C.  that  "  if  a  legacy  be  given  to  two 
or  more,  to  be  equally  divided  between  them,  or  to  the  survivor  or  survivors 
of  them,  and  there  be  no  special  intent  to  be  found  in  the  will  that  the  sxurivar- 
ship  is  to  be  referred  to  the  period  of  division,  if  there  be  no  previous  interest 
given  in  the  legacy,  then  the  period  of  division  is  the  death  of  the  testator, 
and  the  survivors  at  his  death  will  take  the  whole  legacy."*  Accordingly, 
if  the  gift  is  immediate,  the  period  of  distribution  is  at  the  testator's  death, 
as  where,  property  is  bequeathed  to  A  and  B,  to  be  equally  divided  between 
them,  or  to  the  survivor  of  them.  If  both  A  and  B  survive  the  testator, 
the  legacy  is  equally  divided  between  them,  but  if  A  dies  before  the  testator, 
and  B  survives  the  testator,  it  goes  to  B.^  If  the  gift  is  not  immediate,  there 
being  previous  estates  given,  the  period  of  distribution,  and,  in  case  of  gifts  to 
a  class,  the  time  of  ascertaining  the  class  entitled,  is  when  such  previous 
estates  determine.*  Thus,  where  property  is  bequeathed  to  A  for  life,  and  after 
his  death  to  B  and  C,  to  be  equally  divided  between  them,  or  to  the  survivor  of 
them,  and  B  dies  during  the  life  of  A,  and  C  survives  A,  at  A's  death  the  legacy 
goes  to  C,''  the  period  of  distribution  being  the  death  of  the  tenant-for-Hfe. 
But  if  the  prior  interest  should  determine  in  the  lifetime  of  the  testator,  the 
result  is  the  same  as  if  the  gift  had  been  originally  immediate,  and  the  survirxirs 
are  fixed  at  the  death  of  the  testator.^ 

In  the  case  of  a  gift  to  a  person  for  life,  with  remainder  to  his  children, 

>  Gfea  V.  JAddel,  L.  B.,  2  Eq.,  84.1. 

*  See  Davidson  y.  PaZlcM,  14  Yes.,  676  ;  ThompBon  ▼.  T%oni|W(m,   29  Beay.,  654 ;  De  Carog- 
nol  y.  Liardety  32  Beay.,  608. 

*  4  Madd.,  11. 

^  8tevena(yn  y.  Chilian,  18  Beay.,  690 ;  Howard  y.  Colliney  L.  B.,  5  £q.,  849. 

*  Indian  Saccession  Aot,  a.  112,  illustration  (a)  ;  Crippa  y.  Wolcott,  4  Madd.,  11 ;  r<       (W» 
y.  Oullanj  18  Beay.,  690 ;  Howard  y.  Collins,  L.  B.,  6  £q.,  349. 

*  Cripps  y.  Wolcott,  4  Madd.,  11  j  Wordsworth  y.  Word,  1  H.  L.  0.,  129  j  Ee  Jb», ,        •?., 
Vrak^ord  y.  Drakeford,  38  Beay.,  48. 

V  Indian  Bnccesrion  Act,  a.  112,  illoatration  (b) ;  Hearn  y.  Baker,  2  K.  and  J.,  38i 

*  8pwr$U  y.  Spwnnll,  11  Ha.,  64 ;  Daniell  y.  Daniell,  6  Yes.,  297. 
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or  snch  of  them  as  shall  be  Hying  at  his  decease,^  or  to  a  person  for  life, 
ibnd  after  his  decease  to  his  children  or  the  survivors^^  the  children  of  the  life- 
tenant  take  vested  estates  snbject  to  be  divested  in  favour  of  such  as  survive  the 
tenant-for-life.  Accordingly,  if  all  predecease  the  tenant-for-life,  their  repre- 
sentatives will  take,  for  the  event  which  was  to  divest  them  not  having  happened, 
the  original  gift  remains.^ 

The  question  whether  a  person  survived  a  particular  event  is  one  of  proof, 
and  whoever  has  to  make  out  the  case  of  death  at  any  pai'ticular  time,  must 
prove  it  by  aflfirmative  evidence,  and  those  who  claim  under  a  person  who 
is  said  to  have  survived  a  particular  period,  must  prove  that  fact>  Where  a 
person  has  not  been  heard  of  for  seven  years,  there  is  a  presumption  of  law 
that  he  is  dead,  but  at  what  time  within  that  period  he  died  is  not  a  matter  of 
presumption  but  of  evidence,  and  the  omm  of  proving  that  the  death  took  place 
at  any  particular  time  within  the  seven  years  lies  upon  the  person  who  claims 
a  right  to  the  establishment  of  which  that  fact  is  essential.^  It  was  held  in 
the  case  of  In  re  Phene's  Trusts^  that  there  was  no  presumption  of  law  in 
favour  of  the  continuance  of  life,  a  holding  which  is  contrary  to  the  former  rule 
laid  down  in  Nepean  v.  Doe,^  that  "  the  law  presumes  a  person  shown  to  be 
alive  at  a  given  time  remains  alive  until  the  contrary  be  shown. "^ 

It  may  appear  from  the  will  itself,  even  where  there  is  a  prior  interest 
^ven,  that  the  survivorship  refers  to  the  death  of  the  testator  and  not  to  the 
death  of  the  first  taker.     Thus,  if  property  is  bequeathed  to  A  for  life,  and  after 
his  death  to  B  and  C,  or  the  survivor,  with  a  direction  that,  if  B  should  not 
*    survive  the  testator,  his  children  are  to  stand  in  his  place,  and  if  G  dies  during 
t  the  life  of  the  testator  but  B  survives  the  testator,  but  dies  in  the  lifetime  of 
A,  the  legacy  goes  to  the   repesentative   of  B.®     In  that  case  the  survivor- 
i   ship  is  considered  to  refer  to  the   death   of  the   testator  and  not  to  the  death 
:.   of  the  tenant-for-lif e,  the  words  of  survivorship  and  the  condition  of  B's  sur- 
viving the  testator  being  in  immediate   connexion.     Again,  if,  where  property 
is  bequeathed  to  A  for  Ufe,  and  after  his  death  to  B  and  C,  with  a  direction 

'  Sturgeas  v.  Pearson,  4  Madd.,  411. 
*  Browne  v.  Kenyon,  8  Madd.,  410. 

'  See   Browne  y.  Kenyon,  3  Madd.  410,  per  Sir    John  Lbach,   V.  G.  ;  see  Re  Sander*a 
Xy...^.    L,  B.J  1  Eq.,  675 ;  Harrison  v.  Foreman,  6  Vea.,  207. 
In  re  Lewe^  Trusts,  L.  R.,  6  Gh.,  856. 
I  re  Phene^s  Trusts,  L.  R.,  6  Gh.,  App.,  189. 
.  R.,  5  Gh.  App.,  189. 
H.  and  W.,  912. 
)ee  In  re  Walker,  L.  R.,  7  Gh.,  120 ;  Intestate  and  Testamentary  Saocession  in  India, 

p.      ^. 

adian  Sacoession  Act,  8. 112,  illustration  (c)  j  Rogers  y.  Towsey,  9  Jar.,  575. 
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that  in  case  either  of  them  dies  -in  the  lifetime  of  A,  the  "whole  shall  go  to  the 
BTLryiyor,  B  dies  in  the  lifetime  of  A  and  afterwaBds  C  dies  in  the  lifetime  of 
A,  the  legacy  will  go  to  the  representative  of  G.  In  this  case  the  snrvivorship 
is  taken  from  the  special  form  of  the  gift  to  have  reference  to  one  of  the 
remaindermen  snrviving  the  other^  and  not  to  their  surviving  the  tenant-for-life. 
Tlio  legacy  vests  in  C  on  the  death  of  B,  and  accordingly,  on  his  death  in 
A's  lifetime,  goes  to  his  representative.^^ 

In  some  cases,  too,  snrvivorship  has  reference  to  the  period  of  vesting. 
Thus,  where  a  bequest  was  in  trust  to  pay  the  income  to  children  as  they  shall 
arrive  at  the  age  of  twenty-one  years,  and  then  all  the  said  children  or  the 
survivors  of  them  to  be  let  into  full  possession  of  the  property,  share  and  share 
alike,  it  was  held,  that  the  word  *  survivors '  upon  the  context  of  the  will 
meant  those  surviving  so  as  to  attain  their  respective  ages  of  twenty-one,* 

The  words  condition  and  contingency  are  very  often  used  in  the  same  sense. 
In  general,  however,  the  word  contingency  has  reference  to  the  happening  of 
an  event,  whereas  the  word  condition  has  reference  to  the  doing  or  forbearanoe 
from  the  doing  of  some  act. 

Conditions  are  of  two  kinds— conditions  precedent  and  conditions  subsequent. 
The  former  precede  the  vesting  of  estate  ;  the  latter  are  to  be  performed  after 
the  estate  has  become  vested,  and,  if  not  performed,  may  in  many  cases  cause 
interests  already  vested  to  be  divested,  or  be  altogether  void.*  Where  the 
condition  is  precedent  the  estate  is  not  in  the  grantee  until  the  condition  is 
performed,  but  where  the  condition  is  subsequent  the  estate  vests  immediately 
in  the  grantee  and  remains  in  him  till  the  condition  be  broken.* 

No  particular  words  necessarily  make  a  condition  precedent,  but  the  same 
words  will  make  a  condition  precedent  or  subsequent  according  to  the  nature 
of  the  thing  and  the  intention  of  the  testator.^  In  determining,  therefore, 
whether  a  condition  is  precedent  or  subsequent  we  must  look,  not  merely  to 
the  particular  words  in  which  the  condition  is  expressed,  but  to  the  whole 
context  of  the  will,  and  if  the  meaning,  as  collected  from  the  whole  context,  ia 
that  the  estate  is  to  vest,  unless  on  a  particular  act  being  done  or  a  particular 
event  happening,  then  the  condition,  however  expressed,  is  a  condition  pre- 
cedent.^    The  law,  as  has  already  been  pointed  out,  favours  the   vesting  of 

»  See  Scurfleld  v.  Howes,  3  Bro.  0.  0.,  90 ;  White  v.  Baker,  2  D.  F.  and  J.,  65. 

•  Crozier  v.  Fisher,  4  Rubs.,  398  j  see  also  Tribe  v.  Netoland,  6  DeG.  and   S.,  23b  •  i«c& 
r.  Wad  man,  L.  B.,  7  Eq.,  80 }   Intestate  and  Testamentary  Suocession  in  India,  p.  147 

•  Seo  2  Black.  Com.,  156  j  Co.  Litt.,  206. 

•  Wynne  v.  Wt/wne,  2  M.  and  G.,  8,  p.  14 ;  Bro.  Abr.  tit.  Condition,  pi.,  67  (a). 

•  AcherUy  v.  Vernon,  Wills,  153,  p.  156. 

•  Egerton  v.  Brovmlow,  4  H.  L.  Oa.,  1,  note,  pp.  16,  19. 
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estates,  and  from  the  earliest  times  the  Courts  have  been  inclined  to  decide 
that  estates  devised  were  rested,  and  for  the  same  reason  have  leaned  towards 
eonstitating  a  condition  to  be  subsequent  rather  than  precedent.^ 

In  England,  in  the  case  of  a  condition  precedent  it  makes  no  difference  that 
the  event  is  impossible,  or  impolitic  or  illegal ;  the  gift  will  not  take  efPect, 
unless  the  condition  is  fulfilled.'  But  in  the  case  of  a  condition  subsequent  if 
the  condition  is  impossible,  impolitic  or  illegal,  the  gift  remains — ^at  any  rate 
where  there  is  no  gift  over.^  In  England,  too,  in  case  of  personalty,  certain 
conditions  subsequent,  though  good  in  law,  are  in  accordance  with  the  rule  of 
the  Civil  Law,  held  to  be  void  and  in  terrorem  merely,  if  there  is  no  gift  over,* 
e.  g,y  conditions  in  partial  restraint  of  marriage. 

The  Indian  Succession  Act  has  got  rid  of  the  rules  of  the  Civil  Law  which 
hare  been  adopted  by  the  Courts  of  Equity  in  England  with  respect  to  condi- 
tional bequests.  As  to  bequests  of  personal  property,  the  Commissioners,  in 
their  report,  say : — "  On  the  subject  of  conditions  we  have  deemed  it  right  to 
abstain  from  introducing  into  India  the  very  refined  distinction  which  the  Court 
of  Chancery  has,  in  questions  relating  to  personal  property,  borrowed  from  the 
Ecclesiastical  Courts.  We  think  that  the  words  of  the  will  should  be  adhered  / 
to,  where  no  condition  inconsistent  with  law  or  morality  is  sought  to  be  imposed ;  ' 
that  all  bequests  made  upon  illegal,  immoral,  or  impossible  conditions  should 
be  void ;  and  that  wherever  the  testator's  wishes  can  be  carried  into  effect,  if 
expressed  in  one  way,  they  ought  to  be  permitted  to  take  effect,  if  expressed  in 
another  way,  so  that  whatever  he  can  do  by  a  limitation  he  ought  to  be  allow- 
ed  to  do  by  imposing  acondition.  It  appears  also  to  us,  that  whenever  a 
condition  subsequent  is  valid,  if  accompanied  by  a  gift  over,  it  ought  to  be 
valid  without  a  gift  over,  and  ought  not  to  be  treated  as  if  it  had  been  inserted 
merely  to  frighten  the  legatee  by  an  unmeaning  threat." 

By  the  Civil  Law,  where  a  condition  precedent  to  the  vesting  of  a  legacy 
was  impossible,  the  legacy  was  considered  as  discharged  of  the  condition,  and 
the  legatee  was  entitled,  as  if  the  legacy  hewi  been  given  xmconditionally.B 
Under  the  Indian  Succession  Act,  a  bequest  upon  an  impossible  condition  is 
void.*  Thus,  if  an  estate  is  bequeathed  to  A  on  condition  that  he  shall  walk  one 
hundred  miles  in  an  hour,  or  if  A  bequeaths  500  rupees  to  B  on  condition  that 
he  shall  marry  A's  daughter,  and  A's  daughter  was  dead  at  the  date  of  the 

Ott#«2d  V.  DttiujZd,  3  Bli.,  N.  S.,  260,  p.  381 ;  Holmes  v.  PrescoCt,  10  Jar.,  N.  S.,  607. 
^gerton  v.  BroxoTUow,  4  H.  L.  Ca.,  1 ;  Theobald  on  Wills,  p.  874. 
[Theobald  on  Wills,  p.  418. 
Theobald  on  Wills,  p.  422. 

ee  Williams  on  Exeontors,  p.  1269. 

adian  Socceeeion  Act,  s.  118.    This  seotion  applies  to  Hindos  eto.,  under  the  Hindn 
Wil        ot. 
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will,  the  bequest  in  each  case  is  void.^  It  would  seem,  also,  that  if  a  oonditioii 
is  impracticable,  though  not  physically  impossible,  the  legacy  would  be  held  by 
the  Courts  here  to  be  void.  Thus,  in  England,  where  a  testator  bequeathed 
property  to  a  married  woman  upon  condition  that  she  conveyed  an  estate  devised 
to  her  by  another  testator  to  her  separate  use  with  a  clause  against  anticipa- 
tion, the  Court  held,  that  the  fact  of  the  woman  not  being  competent  to  make  a 
valid  conveyance  of  the  estate,  was  fatal  to  the  bequest.* 

Again,  the  Indian  Succession  Act  makes  no  distinction  between  conditions, 
the  performance  of  which  requires  an  act  which  is  malum  in  se,  and  conditions, 
the  performance  of  which  requires  an  act  which  is  against  a  rule  or  policy  of  the 
law,  or  mxilum  prohibitum.  Under  its  provisions  any  bequest  upon  a  condition, 
the  fulfilment  of  which  would  be  contrary  to  law  or  morality  is  void,*  as  where 
the  bequest  is  to  B  on  condition  that  he  will  murder  C,  or  to  the  neice  of  the 
testator,  if  she  will  desert  her  husband.^  A  bequest  of  an  allowance  to  a  married 
woman,  on  condition  that  she  lived  apart  from  her  husband,  was  held  to  be 
contra  honos  m^yres,  and  void.^  With  regard  to  conditions  precedent  -which  are 
illegal,  in  England,  if  performance  requires  an  act  which  is  m>(dum  in  se,  bjb  U> 
kill  A,  burn  his  house,  or  the  like,  then  both  by  the  Common  Law  and  Civil 
Law,  not  only  the  condition,  but  the  bequest  itself,  is  void.*  But  where  the 
illegality  consists  merely  in  the  performance  of  the  condition  being  against  a 
rule  or  policy  of  the  law,  there,  (although,  by  the  Common  Law,  the  devise  aa 
well  as  the  condition  is  equally  void  as  if  there  existed  mcdum  in  se)  by  the 
Civil  Law  the  condition  only  is  void,  and  the  bequest  single  and  good.^ 

The  general  rule  in  England  is  that  conditions  precedent  must  be  literally 
performed.^  But  in  cases  where  the  testator's  intention  might  be  satisfied  bj 
a  performance  of  the  condition  in  substances,  i,  e.,  cy  pres,  such  performance 
has  been  held  to  be  sufficient.  This  extensive  limitation  of  the  general  rule  of 
strict  performance  has  been  admitted  by  the  Civil  Law  in  all  cases,  where  it 
is  apparent J^that  ^testators  paid  more  regard  to  the  end  or  fulfilment  of  the  con- 
dition than  to  the  means  prescribed  for  the  execution.®  It  is  recognized  in  the 
Indian  Succession  Act,  in  section  115,  which  enacts  that,  where  a  will  imposes  a 
condition  to  be  fulfilled  before  the  legatee  can  take  a  vested  interest  in  the  thing 
bequeathed,  the  condition  shall  be  considered  to  have  been  fulfilled  if  it  has 

*  Ihidf  illustrations  (a)  and  (6j. 

*  Robinson  v.  Wheelwrightf  6  De  G.  M.  and  G.,  635  5  see  Loujther  v.  Cavendish^  IF     '^. 
'  Sect.  114.    This  section  applies  to  Hindus  eto.,  under  the  Hindu  Wills  Act. 

*  Ibid,  illustrations  ;  see  Wren  v.  Bradley,  2  DeG.  and  S.,  49. 

*  Brown  v.  Peck,  1  Ed.,  140  ;  see  also  Cartioright  v.  Gartwright,  3  DeG,  H.  and  G., 

*  Williams  on  Executors,  1270,  citing  Swinb.,  Part  lY,  s.  6,  p.  16. 

*  Ibid ;  Intestate  and  Testamentary  Succession  in  India,  p,  149. 

*  RobvMon  V.  Wheehoright,  21  Beay.,  214. 

*  Koper.  Leg.,  767  (4th  Edition). 
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Been  substantially  complied  with.^  As  showing  what  is  not  a  substantial  com- 
pliance with  the  condition,  the  following  illustration  is  appended  to  the  section  : 
— ^A  legacy  is  bequeathed  to  A  if  he  executes  a  certain  document  within  a 
time  specified  in  the  will.  The  document  is  executed  by  A  within  a  reasonable 
time,  but  not  within  the  time  specified  in  the  will.  A  has  not  performed  the 
condition,  and  is  not  entitled  to  receive  the  legacy.^  In  England^  it  has  been 
held,  according  to  Civil  Law,  that  a  condition  that  a  legatee  shall  pay  a  sum 
Cff  money,*  within  a  given  time,  there  being  no  gift  over,*  is  not  construed 
strictly,  if  in  fact  he  has  done  so  in  a  reasonable  time.  So,  a  condition  to  execute 
a  release  has  been  construed  similarly,^  but  if  the  condition  to  execute  a  release 
within  a  particular  time  be  in  the  form  of  a  conditional  limitation,  it  was  held, 
it  must  be  complied  with.®  The  principle  on  which  the  English  Courts  have 
acted  in  cases  where  a  condition  requires  a  legatee  to  execute  a  release  is,  that 
if  the  period  for  executing  the  release  is  merely  ancillary  to  the  accomplishing 
of  that  object  and  the  procurement  of  that  instrument  was  the  end  and 
substance  of  the  condition  the  legatee  will  be  entitled  if  the  release  is  in  fact 
executed  within  a  reasonable  time.'^ 

One  of  the  most  frequent  conditions  is  that  the  legatee  shall  marry  with  the 
consent  of  a  particular  person  or  persons.  In  such  cases  consent  may  be  implied 
from  circnmstances,  as  where  the  executor  or  trustee,  whose  consent  is  made  a 
oondition,  witnesses  the  reception  of  addresses  of  marriage,  and  intimates  no 
disapprobation,  for  then  the  maxim,  qui  tadt,  satis  loquitur^  applies.^  After  a 
lapse  of  many  years,  consent  by  trustees  to  a  marriage  will  be  presumed,  in  the 
absence  of  any  claim  by  the  persons  entitled  to  take  advantage  of  the  forfeiture.* 
To  take  the  example  furnished  by  illustration  (a)  to  s.  115  of  the  Indian  Succes- 
aion  Act :  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with 
the  consent  of  B,  C,  D,  and  E.  A  marries  with  the  written  consent  of  B.  C  is 
present  at  the  marriage.  D  sends  a  present  to  A  previous  to  the  marriage. 
E  has  been  personally  informed  by  A  of  his  intentions,  and  has  made  no  objec- 
tion.    A  hets  fulfilled  the  condition. 

Where  consent  to  a  marriage  is  the  condition,  it  would  seem  that  a  general 
consent  to  any  marriage  is  sufficient, ^^  and  it  would  seem,  also,that  the  condition 

This  section  applies  to  Hindas  etc.,  tinder  the  Hinda  Wills  Act. 
Tutfimn  SnccoBsion  Act,  8. 116,  iUnstration  (g), 
Pahie  T.  HydSf  4  Bear.,  468. 
HoUiwrake  v.  Lister^  1  Buss.,  600,  606. 
Hollinrake  y.  LisUr,  1  Bass.,  600. 
Simpson  t.  VicherSf  14  Yes.,  341. 
Williams  on  Executors,  p.  1278. 

Wflliams  on  Exeontors,  p.  1285,  citing  Cctmphell  y.  Lord  Netterville,  cited  in  10  Yes.,  243. 
In  the  goods  of  Birch,  17  Bear.,  368. 
•  Mercer  y.  HaU,  4  Bro.  C.  C,  826 ;  Pollock  y.  Croft,  1  Mer.,  181. 
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would  be  complied  with  by  a  first  marriage,  and  does  not  extend  to  a  second 
marriage  contracted  without  the  consent  of  the  person  whose  consent  is  required 
in  the  condition.^  If  one  of  the  persons  whose  consent  to  a  marriage  is  made  a 
condition  dies,  a  marriage  with  the  consent  of  the  others  will  be  sufficient.* 
Thus  in  Dawson  v.  Massey,^  where  a  bequest  was  to  the  children  of  the  testator's 
sister  on  their  marrying  with  the  consent  of  their  parents,  it  was  held,  that  the 
consent  mentioned  in  the  will  must  be  taken  to  be  that  of  the  parents  or  parent^ 
if  any,  and  that  a  daughter  who  he^d  married  with  the  consent  of  her  surviTing 
parent 'took  a  vested  interest.*  So,  where  the  consent  of  several  trustees  or 
executors  is  required,  and  one  disclaims  or  renounces,  it  has  been  held  that  the 
others  alone  may  consent. ^  But  where  a  legacy  is  given  on  condition  that  the 
legatee  shall  marry  with  the  consent  of  trustees  or  other  specified  persons 
the  consent  of  the  majority,  if  they  be  all  alive,  will  not  be  a  substantial  com- 
pliance with  the  condition,* 

Where  a  bequest  was  given  to  the  daughter  of  the  testator  on  her  attain- 
ing twenty-one  or  marrying  with  the  consent  of  her  "  guardian  or  guardians," 
and  the  daughter  married  under  twenty-one  without  the  consent  of  any  gnar- 
dian  or  guardians,  there  being-  none,  and  died  shortly  afterwards  nnder  twenty- 
one,  it  was  held  that  the  condition  was  not  complied  with,  the  condition 
not  having  been  made  inoperative  by  reason  of  there  being  no  guardians, 
since  guardians  could  have  been  appointed  by  the  Court.^  Where  a  testator 
bequeathed  his  residuary  personal  estate  to  such  persons  as  should  within 
one  year  from  his  death  establish  their  right  or  title  thereto  as  his  next-of-kin, 
with  a  gift  over  in  default,  and  an  order  for  limited  administration,  including 
an  inquiry  as  to  the  next-of-kin,  was  made  on  summons  shortly  after  the 
testator's  death,  but  the  persons  who  were  next-of-kin  did  not  bring  in  a  cImbi 
within  the  year,  it  was  held  that  the  gift  over  took  effect.^ 

A  consent  once  given  without  any  condition  is  not  to  be  retracted  from 
caprice  or  perverseness,^  or  unless  it  has  been  obtained  through  fraud  or  deceit^ 
Accordingly,  if  the  required  consent  has  been  given  to  a  marriage  and  is  afier- 

*  Hutcheson  ▼.  Bammond,  3  Bro.  0.  0.,  128;  Crammelin  v.  Crommelinj  3  Ves.,  227. 
'  Indian  SnooeBsion  Act,  b.  115,  illastration  (6). 

■  L.  R.,  2  Chan.  Div.,  753. 

*  See  Qreen  v.  Gfre«»,  2  J.  and  Lat.,  629,  763. 

*  Worthington  v.  Evans,  1  Sm.  and  Stu.,  166. 

*  Indian  Succession  Act  s.  115,  illustration  (c) ;  Clarke  v.  Parker,  19  Yes.,   1,  ^o 
Eldon,  p.  24. 

»  r»  re  Brown's  Will,  L.  B.,  18  Ch.  D.,  61. 

"  In  re  EaHley,  L.  B.,  84  Ch.  D.,  742  ;  see  Tollner  v.  Marriott,  4  Sim.,  19. 

*  Dashwood  v.  Peyton,  18  Ves.,  27. 
«o  ^crry  v.  JEtyves,  1  Eden,  1. 
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wards  capricioiisly  retracted  and  the  marriage  takes  place,  the  condition  will  be 
considered  to  hare  been  fulfilled. i  Consent  after  the  marriage  is  not  a  sufficient 
tx>mpliance  with  the  condition,  for  no  subsequent  approbation  can  amount  to  a 
performance  of  •  the  condition  or  dispense  with  the  breach  of  it.*  But  if  there 
had  been  a  general  consent  to  any  marriage,  subsequent  approbation,  unless  the 
consent  were  required  to  be  in  writing,  would  have  been  sufficient.* 

A  bequest  on  condition  that  the  legatee  should  marry  with  the  consent  of 
the  testator's  executors  will  take  efEect  if  the  marriage  take  place,  in  the 
testator's  lifetime,  and  the  testator  himself  expresses  his  approbation  of  the 
marriage  either  before  or  after  the  marriage,*  for  the  consent  of  the  executors  is 
dispensed  with  by  the  testator's  own  consent,  which  is  more,  it  is  said,  to  be 
regarded  than  the  consent  of  the  executors  to  whom  he  had  delegated  a  power  to 
consent  in  case  of  a  marriage  after  his  decease. 

Conditions  in  partial  restraint  only  of  marriage  are  in  general  valid. 
In  Perrin  v.  Lyon,^  the  testator  devised  his  real  estate  to  his  daughter 
subject  to  the  condition  that  if  she  should  marry  a  Scotchman,  then  she 
should  forfeit  all  benefit  under  the  will  and  the  estate  should  go  over.  The 
daughter  married  a  Scotchman,  and  it  was  held  that  the  condition  upon  which 
the  estato  was  to  go  over  to  other  persons,  was  valid.  So,  in  another  case  a 
condition  that,  if  the  legatee  should  marry  a  domestic  servant,  the  bequest  should 
be  null  and  void,  was  held  to  be  valid.® 

A  condition  of  forfeiture  in  case  the  legatee  should  embrace  a  particular  faith  is 
goodJ  And  a  condition  requiring  the  legatee  to  reside  at  a  particular  place  is  valid.^ 

Another  form  of  conditional  bequest  is  where  a  bequest  is  given  upon  the 
r  failure  of  a  prior  bequest  of  the  same  thing.  In  such  a  case,  the  second  bequest 
will  generally  take  effect  upon  the  failure  of  the  prior  bequest,  although  tlio 
failure  may  not  have  occurred  in  the  manner  contemplated  by  the  testator.^ 
But,  where  the  will  shows  an  intention  that  the  second  bequest  shall  take  effect 
only  in  the  event  of  the  fii'st  bequest  failing  in  a  particular  manner,  the  second 
bequest  will  not  take  effect,  unless  the  prior  bequest  fails  in  that  particular 

'  Indian  Saccession  Act,  a.  115,  illustration  (d). 
■  Ibid,  illoBtration  (e). 

•  Pollock  v.  Croft,  1  Mer.,  181. 

*  Ihidf  illastratxon  (/)  ;  Clarke  v.  Berkeley,  2  Vem.,  720. 
ISast,  170. 
mner  v.  Turrier,  L.  B.,  16  Ch.  D.,  188  ;  see  Scott  v.    Tyler,  2  Dick.,  712 ;  Parsons  v. 

Pe<€        .  Jnr.,  N.  S.,  150. 

ydgson  v.  Halford,  L.  R.,  11  Ch.  D.,  959. 

ynne  v.  Fletcher,  24  Beav.,  430  ;  Walcot  v.  Botfield,  Kay.  534.      As  to  what  a  sufficient 
com       ^ce  with  a  condition  as  to  residence,  see  In  re  Moir,  L.  R.,  25  Ch.  D.,  605. 

idian  Succession  Act,  a.  116.    This  section  applies  to  Hindus  etc.,  under  the  Hindu 
Will       -K 
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manner.'  This  principle  is  thns  referred  to  by  Mr.  Justice  Williams:— 
"  Instances  liave  frequently  occurred  in  which  the  Court  has  concluded 
from  the  context  of  the  will,  that  the  intention  of  the  testator  is  effectually 
fulfilled  by  regarding  a  clause  of  apparent  condition  as  a  clause  of  conditumal 
limitation,  so  as  not  to  require,  as  in  the  case  of  a  gift  on  a  condition,*  that  the 
very  event  on  which  the  gift  is  made  contingent  must  be  fulfilled  with  strict 
exactness,  but  paying  regard,  in  the  construction,  to  the  substantial  effect  of 
the  contingency  specified  and  so  to  the  real  interest  of  the  testator."* 

In  general,  where  there  is  a  subsequent  limitation,  limited  to  take  effect 
on  the  failure  of  a  preceding  one,  if  the  preceding  limitation  is  removed,  or  does 
not  arise,  the  subsequent  limitation  will  take  effect.*  Thus,  where  there  was  a 
devise  on  condition  that  the  devisee  should  execute  a  release  in  three  months 
after  the  testator's  death,  but,  if  he  should  neglect  to  do  so,  the  devise  to  go  over, 
and  the  devisee  died  in  the  lifetime  of  the  testator,  the  devise  over  was  held 
to  take  effect.'^  So  in  Jones  v.  Westcomh,^  where  there  was  a  bequest  to  the 
child,  of  which  the  testator's  wife  was  enceinte  and  if  such  child  died  under 
twenty-one,  over,  and  the  wife  was  not  enceinte,  it  was  held  that  the  gift  over  took 
effect.7  In  Mun-ay  v.  Jones,^  a  gift  over,  after  various  limitations  to  the  children 
of  the  testatrix  in  the  event  of  their  all  dying  under  age  and  unmarried,  waa 
held  to  take  effect,  although  the  testatrix  died  without  having  had  any  child.' 
So,  where  there  was  a  bequest  to  A,  and  if  he  shall  die,  to  B,  and  A  was  dead 
at  the  date  of  the  will,  the  principle  was  held  to  apply .^^ 

The  effect  of  an  apparent  intention  on  the  part  of  the  testator  that  the 
prior  legacy  shall  fail  in  a  particular  manner  before  the  second  legacy  can  take 
effect,  is  exemplified  by  the  following  illustration  to  s.  117  of  the  Indian  Succes- 
sion Act,  taken  from  the  case  of  Underwood  v.  Wing  :^^  "  A  makes  a  bequest 
to  his  wife,  but  in  case  she  should  die  in  his  lifetime,  bequeaths  to  B  that  which 
he  had  bequeathed  to  her.  A  and  his  wife  perish  together,  under  circumstances 
which  make  it  impossible  to  prove  that  she  died  before  him.     The  bequest  to  B 

'  Indian  Snccession  Act,  a.  117.    This  section  also  applies  to  Hindus  etc.,  under  the  Hiadn 
Wills  Act, 

'  See  Indian  Snccession  Act,  s.  107. 
■  Williams  on  Execntors,  1274-76. 

•  See  Avelyn  v.  Ward,  1  Ves.  Sen.,  420 ;  Tennant  v.  Heathfield,  21  Beav.,  255. 

•  Avelyn  v.  Ward,  1  Yes.  Sen.,  420;  Indian  Snccession  Act,  s.  116,  illustration  {l^ 

•  1  Eq.,  Cas.  Abr.,  246. 

'  Se&  Meadows  ▼.  Parry,  1  V.  and  B.,  124;  He  Greenes  Trusts,  6  Jar.,  K.  S.  479. 

•  -2  V.  and  B.,  313. 

•  This  is  practically  illnstration  (a)  to  s.  116  of  the  Indian  Succession  Act. 

'®  J2e  8heppard*8  Trusts,   1  E.   and  J.,  269 ;  Intestate  and  Testamentary  Sncoc        i  is 
India,  pp.  152-3. 

"  4  DeG.  M.  and  G.,  633. 
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does  not  take  effect."  It  may  be  here  observed,  with  reference  to  that  illustration, 
that  by  the  law  of  England,  the  question  of  survivorship  is  matter  of  evidence,  and 
not  of  positive  regulation  and  enactment ;  and  in  the  absence  of  evidence  there  is 
no  conclusion  of  law  on  the  subject.  In  the  case  of  Underwood  v.  Wing^^  it 
was  held,  that  the  gift  over  was  dependent  on  the  event  of  the  testator  surviv- 
ing hifl  wife.  "  Frimd  facte"  it  was  said  by  the  Lord  Chancellor,  "  the  next- 
of-kin  will  be  entitled  to  the  personal  estate,  and  their  right  will  only  be  dis- 
placed by  some  person  coming  forward  and  showing  a  valid  and  effectual 
disposition  taking  it  away  from  them." 

In  In  re  Smith's  Trusts,'^  there  was  a  bequest,  after  the  death  of  J,  (to  whom 
an  annuity  was  given  out  of  the  fund)  to  E  during  her  natural  life,  but  in  case 
of  the  death  of  E  during  the  lifetime  of  J,  then  to  M  for  life,  and  after  the 
decease  of  E  and  M,  then  over.  It  was  held  by  Wood,  V.  C,  that  there  was 
a  sufficient  indication  of  an  intention  to  give  a  life-estate  to  M  after  the  death 
of  E,  although  E  did  not  die  in  the  lifetime  of  J.  The  principle  was 
also  applied  in  the  case  of  Mctckinnon  v.  Sewell.^  There,  there  was  a  be- 
quest to  A  for*  life,  with  ultimate  remainder  to  the  children  of  A  living  at  her 
decease,  to  be  paid  to  them  after  her  death  as  they  attaii  ed  twenty-one,  and,  if  all 
died  before  attaining  twenty-one,  then  over.  One  child  of  A  attained  twenty-one, 
bat  no  child  survived  her,  and  it  was  held  that  the  gift  over  took  effect.* 

Conditions  subsequent  do  not  affect  the  vesting  of  estates,  but,  on  non- 
performance, may  operate  to  divest  estates  which  have  already  vested.  Under 
the  Indian  Succession  Act,  a  bequest  may  be  made  to  any  person  with  the  condi- 
tion superadded  that,  in  case  a  specified  uncertain  event  shall  happen,  the  thing 
bequeathed  shall  go  to  another  person ;  or  that,  in  case  a  specified  uncertain 
event  shall  not  happen,  the  thing  bequeathed  shall  go  over  to  another  person, 
but  in  each  case  the  ulterior  bequest  is  subject  to  the  rules  contained  in  sections 
107, 108,  109,  110,  111,  112,  113,  114,  116,  117  of  the  Act,  to  which  reference  has 
already  o^on  made.^  The  ulterior  bequest  cannot,  however,  take  effect  unless  the 
condition  is  strictly  fulfilled,  for  in  order  to  divest  a  vested  estate  or  interest  by  a 
gift  over,  the  very  event  must  happen.^     In  the  case  of  In  re  Moir,'^  there  was  a 

*  4  DeG.  M.  and  G.,  633. 
»  L.  B.,  1  Eq.,  79. 

•  2  M.  and  K.,  202. 

ee  also  Temiant  y.  Heathfield,  21  Beay.,  255  ;  Intestate  and  Testamentary  Succession 
in  Ii     •*,  p.  153. 

adian  Saoceasion  Act,  a.  118,  This  section  applies  to  Hindus  etc.,  nnder  the  Hindu 
Wfll    'ct. 

hid,  8. 119,  which  also  applies  to  Hindus  etc.  under  the  Hindu  Wills  Act ;  Wagstaff  v, 
(iro9  I«,  2  Coll.,  746 ;  Re  Sander's  TrMts,  L.  E.,  1  Eq.,  675  i  BQe  In  re  Boddiiigton,  L.  K.,  25  Ch. 

.  B.,  25  Ch.  D.,  605. 
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to  G  for  life  "  provided,  as  a  sine  qtia  non  "  that  lie  "  witliiii  six  montlis  after 
my  decease  shall  enter  upon  and  take  possession  of  "  the  property  devised  as 
his  residence  and  place  of  abode  and  "  shall  thereafter  during  his  life  continue 
to  reside  thereon  for  at  least  six  months  (but  not  necessarily  consecutively)  in 
every  year,  "  and  after  Gr's  death  or  his  failing  to  take  possession  and  to  reside  " 
on  the  property,  of  the  testator  devised  the  same  to  0*s  first  and  other  sons  in 
tail  male.  Gr  took  possession  within  six  months  after  the  testator's  decease, 
but,  as  to  residence,  during  the  year  following  the  expiration  of  the  six  montlis, 
ho  was  in  the  house  for  eighteen  days  only,  and  from  the  1st  of  January  to  the 
28th  December  in  the  year  following  the  date  of  such  expiration  for  no  more 
than  twenty-four  days.  He  had,  however,  placed  the  house  in  charge  of  a  staff 
of  servants,  paid  the  rates,  kept  horses  and  poultry  in  the  stables  and  in  the 
grounds,  and  his  son,  who  was  at  College  near,  had  stayed  at  the  house  on  an 
average,  on  every  alternate  Saturday  till  Monday.  It  was  held,  that  there  was 
no  forfeiture,  as  there  had  been  a  reasonable,  if  not  a  strict,  compliance  with  the 
condition  of  residence.^ 

The  original  bequest,  will  not  be  affected  if  the  ulterior  bequest  is  not 
valid,*  the  general  rule  of  law  being,  that  an  absolute  interest  is  not  to  be 
taken  away  by  a  gift  over,  unless  that  gift  may  itself  take  effect.* 

Where  a  condition  subsequent  is  impossible,*  or  contrary  to  public  policy,* 
or  illegal,^  it  is  void,  and  the  bequest  is  freed  from  it  as  though  it  had  been 
given  unconditionally 7  Conditions  which  are  repugnant  to  estates  already 
given  are  void,*  as  where  there  is  a  devise  in  fee  followed  by  an  absolute  re- 
straint upon  alienation.^  If  the  condition  of  an  ulterior  bequest  be  too  vague 
for  the  Court  to  enforce  it,  it  is  void.^o  If  an  estate  be  given  in  fee,  a  condition 
giving  it  over  on  bankruptcy  of  the  devisee  has  been  held  to  be  void.^^  So 
a  gift  which  is  absolute  will  not  be  affected  by  a  subsequent  gift  over  which 
is  void  for    remoteness.^*      But  where  a  life-interest  is  given,  it  may  be  deter- 

*  Seo  Aatletj  v.  Earl  of  Essex,  L.  R.,  18  Eq.,  290,  p.  295.     Wynne  v.  Fletcher,  24  Bear.,  430. 
'  Ihidy  B.  120,  which  also  applies  to  Hindas  etc.  under  the  Hinda  Wills  Aot. 

*  Green  v.  Harvey,  1  Hare,  428,  431 ;  WatTcins  v.  Weston,  32  L.  J.,  Ch.,  396  and  609. 

*  Indian  Saccession  Act,  s.  120,  illustration  (a)  ;  Lowther  y.  Cavendish,  Amb.,  358 ;  Aislahie 
V.  Bico,  3  Madd.,  256  ;  Walker  v.  Walker,  2  DoG.  F,  and  J.,  255. 

*  Carticnght  v.  Cartivright,  3  DoGr.  M.  and  G.,  982  ;    Indian   Succession  Act,   b.  120,  iUos- 
trafcion  (b). 

*  Ridgwai/  v.  Woodhouse,  7  Beav.,  437  ;  Egerton  v.  Lord  Brownlow,  4  H.  of  L.,  1. 
'  Williams  on  Executors,  1270-71. 

®  Bradley  v.  Piexoto,  3  Ves.,  325,  per  Lobd  Alvanley. 

»  Rood  V.  Oglander,  34  Beav.,  523  j  Runt-Foulston  v.  Furber,  L.  B.,  3  Chan.  Div.,  * 
*®  Fillingham  T.  Bromley,  T.  and  E.,  530  j  see  Clavering  v.  Ellison,  7  H.  L.  C,  70 
"  In  re  Machu,  L.  R.,  21  Ch.  D.,  838. 

>*  Ring  v.  Hardwick,   2   Beav.,   352  ;  Carver  v.  Bowles,  2  R.  and  M.,  306  ;  Intei»+'       ind 
Testameutarj  SuccOBsion  in  India,  p.  156. 
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mined  by  a  conditional  limitation   over  upon  alienation  or  bankruptcy  of  tbe 
legatee.^ 

A  condition  that  a  legatee  sbould  not  dispute  tbe  will  is  regarded,  in 
England,  as  merely  in  terrorem  in  the  case  of  a  will  as  to  personalty ;  and,  there- 
fore, a  legatee,  by  having  contested  the  will,  did  not  forfeit  his  legacy,  unless 
there  was  a  gift  over  upon  breach  of  the  condition.*  But  this  doctrine  was 
never  applied  in  the  case  of  devises  of  real  estate ;  on  the  contrary,  it  was 
decided  in  Cooke  v.  Turner,^  that  such  a  condition  annexed  to  a  devise  of  land 
was  valid  and  effectual  without  a  gift  over,  upon  breach  of  the  condition.* 
Under  the  Indian  Succession  Act,  if  there  is  a  condition  that  the  legatee  shall 
not  contest  the  will  and  he  does  so,  the  gift  over  will  take  effect.^ 

If,  where  a  sum  of  money  is  bequeathed  to  A  and  B,  and  if  either  should 
die  during  tbe  life  of  C,  then  to  the  survivor  living  at  the  death  of  C,  A  and  B 
die  before  O,  the  gift  over  cannot  take  effect,  but  the  representative  of  A  takes 
one<half  of  the  money,  and  the  representative  of  B  takes  the  other  half.^  In 
Earrisan  v.  Freeman,  A  and  B  took  vested  interests,  subject  to  being  divested 
in  favour  of  the  survivor  living  at  the  death  of  C  ;  but,  inasmuch  as  neither 
wirvived  C,  the  contingency  which  was  to  divest  the  legacy  never  happened7 

In  the  case  of  Sturgess  v.  Pearson,^  there  was  a  bequest  to  B  of  the  interest 
of  a  fund  for  life,  with  a  direction  that  the  fund  should  be  divided  at  B's 
death  among  her  three  children  or  such  of  them  as  should  be  living  at  her 
death.  All  the  children  of  B  died  in  her  lifetime.  The  bequest  over  it  was 
held  could  not  take  effect,  but  the  interests  of  the  children  passed  to  their  re- 
presentatives. The  Vice-Chancellor,  Sir  John  Leach,  said :  "  The  vested  in- 
terests first  given  by  the  will  are,  by  the  form  of  the  expression,  only  defeated 
in  case  there  shall  be  some,  or  one,  and  not  all  of  the  children  living  at  the 
mother's  death ;  but  that  event  did  not  happen,  for  there  was  not  one  child 
living  at  the  mother's  death."® 

In  dealing  with  conditions  precedent  we  have  seen  that  where  a  legacy  is 
given  on  condition  that  the  legatee  shall  marry  with  the  consent  of  certain 

*  Hurst  V.  Rurst,  L.  R.,  21  Ok.  D.,  278  5  Bochfort  v.  Eachman,  9  Hare,  475. 

*  Cleaver  v.  Spurling,  2  P.  W.,  528. 

*  15  M.  and  W.,  727. , 

^  2  Jar.,  57-8.    Intestate  and  Testamentary  Snccession  in  India,  p.  1 54. 

idian  Succession  Act,  s.  118,  illnstration  (6). 

idian  Snccession  Act,  s.  118,  illustration  (d).     Harrison  v.  Foreman,  5  Yes.,  207. 

3e  Wagstaff  v.  Crosby,  2  Coll.,  746 ;  Bs  Sander^ 8  Trusts,  L.  R.,  1  Eq.,  675. 

Hadd.,  411.  Illnstration  (c)  to  s.  118  of  the  Indian  Succession  Act  is  taken  from  the 
cast 

ee  Seccomhe  v.  Edwards,  28  Bear.,  440  j  BouLton  v.  Pilcher,  29  Beav.,  633 ;  Potts  y 
Ath  ..»,  28  L.  J.,  Ch.  486  ;  Finch  v.  Lane,  L.  R.,  W.  Eq.,  601 ;  Wing  v.  Angrove,  8  H.  L.,  Ca., 
183     '''Hott  v.  Smith,  L.  R.,  22  Ch.  D.,  236. 


262  CONDITIONAL  BEQUESTS. 

specified  persons,  and  one  of  them  dies,  a  marriage  with  the  consent  of  the  othen 
would  be  considered  to  be  a  sufficient  compliance  with  the  condition.  A  gift 
over,  however,  upon  the  same  condition  will  not  take  effect  under  similar  cir- 
cumstances.^ But  where  the  gift  over  is  subject  to  the  proviso  that  the  firet 
taker  shall  marry  with  the  consent  of  a  particular  person,  a  first  marriage  with 
his  consent  will  prevent  the  gift  over  taking  effect,  even  though  the  first  taker 
became  a  widower  and  marry  again  without  his  consent,*  for  the  condition 
being  once  complied  with  is  released  and  consent  to  a  second  marriage  is  un- 
necessary.^ 

If  the  required  consent  becomes  unattainable  by  the  death  of  the  person 
or  perj?ons  whose  consent  is  required,  a  marriage  without  consent  wiQ  not  canse 
a  forfeiture,  where  the  condition  is  subsequent.  As  to  real  property,  or  legacies 
charged  on  real  property,  it  was  held,  in  England,  that  a  marriage  in  sncli  a 
case  did  occasion  a  forfeiture.* 

If  a  legacy  is  bequeathed  to  A,  to  be  paid  at  18,  or  marriage,  with  a  proviso 
that  if  A  dies  under  18,  or  marries  without  the  consent  of  B,  the  legacy  shall 
go  to  C,  and  A  marries  under  18,  without  the  consent  of  B,  the  bequest  to  C 
takes  effect.^  In  Beshody  v.  Boyville,^  it  was  held  that  a  legacy  payable  at 
18,  or  on  marriage  with  consent,  is  payable  either  at  that  age  or  on  marriage 
with  consent  under  that  age,  although  there  is  a  gift  over  generally  on  marriage 
without  consent. 

A  bequest  under  the  Indian  Succession  Act  may  be  made  with  the  condition 
superadded  that  it  shall  cease  to  have  effect  in  case  a  specified  uncertain  event 
shall  happen,  or  in  case  a  specified  uncertain  event  shall  not  happen.^ 

In  accordance  with  the  rule  of  the  Civil  Law,  certain  conditions  subseqnent 
were,  in  the  case  of  personalty,  held  by  the  Courts  in  England  to  be  void,  and 
in  terrorem  merely,  if  there  were  no  gift  over.^  The  Indian  Succession  Act,^ 
has  got  rid  of  that  rule,  and  under  that  Act,  wherever  a  condition  subseqnent  is 
valid  if  accompanied  by  a  gift  over,  it  is  valid  without  a  gift  over,-  and  is  not  to 
be  treated  as  in  terrorem.  Thus  a  proviso  that  a  bequest  shall  cease  if  the 
legatee  cut  down  a  particular  wood,'^^  or  marry  under  the  age  of  25  without 

*  Indian  S accession  Act,  s.  119,  illustration  (a). 
«  Ihid,  iUnstration  (b). 

■  Hutcheson  v.  Hammond,  3  Bro.  C.  C,  158;  Cromm^lin  v.   Crommelinj  9  Ves.,  227;  see 
Taylor  v.  Austin,  1  Drew,  459. 

♦  Peijton  v.  Bm-y,  2  P.  W.,  626  j  Gollett  v.  Collett,  35  Beav.,  312. 

•  Indian  SncoesBion  Act,  s.  119,  illustration  (c). 

•  2  P.  W.,  647. 

'  S.  121,  whicli  applies  to  Hindns  etc.  under  the  Hindu  Wills  Act. 

»  See  CooTce  v.  Turner,  16  M.  and  W.,  727  j  Evanturel  v.  Evanturel,  L.  B.,  6  P.  C, 

»  Chap.  XV. 

10  Indian  Succession  Act  s.  121,  illustration,  (a). 
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the  consent  of  tlie  testator's  executors,^  or  do  not  go  to  England  within  a  g^ven 
time,*  or  adopt  the  profession  of  religion,^  if  complied  with,  will  cause  the 
interest  in  the  legacy  to  cease.  So,  where  a  fund  is  bequeathed  to  A  for  life 
and  after  his  death  to  B,  if  B  should  then  be  living,  with  a  proviso  that,  if 
B  should  become  a  nun,  the  bequest  to  her  should  cease  to  have  any  effect,  B, 
by  becoming  a  nun  in  the  lifetime  of  A,  will  lose  her  contingent  interest  in  the 
fund.*  In  order,  however,  that  a  condition  that  a  bequest  should  cease  to  have 
effect  may  be  valid,  it  is  necessary  that  the  event  to  which  it  relates  should  be 
one  which  could  legally  constitute  the  condition  of  a  bequest  as  contemplated 
by  8. 107  of  the  Indian  Succession  Act.^  It  is  also  a  rule  that  if  a  legatee 
renders  impossible,  or  indefinitely  postpones,  the  doing  of  an  act  for  wliich  no 
particular  time  is  specified  and  upon  the  non-performance  of  which  a  legacy  is 
to  cease  to  have  effect,  or  go  over  to  another,  the  legacy  will  go  as  if  the 
legatee  had  died  without   performing  the  act.^     Thus,  in  case  of  a  bequest  to 

A,  with  a  proviso  that,  unless  he  enters  the  army,  the  legacy  shall  go  over 
to  B,  B  will  be  entitled  to  the  legacy  upon  A's  taking  holy  orders,  and  thus 
rendering  it  impossible  for  him  to  fulfil  the  condition.^  If  the  proviso  were 
that  the  interest  in  the  legacy  should  cease  if  he  did  not  marry  a  particular 
person  and  he  married  a  stranger,  this  would  be  indefinitely  postponing  the 
fulfilment  of  the  condition  and  the  bequest  would  cease  to  have  effect.^ 
Where,  however,  a  testator  devised  certain  property  to  devisees  for  life,  if 
either  of  them  should  marry  into  the  families  of  R  or  G,  and  if  not,  to  S,  and 
the  devisees  married,  but  not  into  the  favoured  families,  it  was  held  that  the 
gift  over  did  not  take  effect,  as  the  devisees  had  the  whole  of  their  lives  to 
perform  the  condition.^  But  there  the  condition  was  a  condition  precedent. 
The  performance  of  the  act  required,  however,  was  indefinitely  postponed. 

A  clause  directing  a  forfeiture  in  case  of  the  devisee  not  making  a  mansion 
house  devised  to  him  "  his  usual  and  common  place  of  abode  and  residence  "  is 
not  void  for  uncertainty,^^  and  the  condition  must  be  complied  with.^^ 

*  Ibid,  illustration  (6).  '  Ihid,  illustration  (c).  •  Ibidy  illustration  (c). 

*  Ibid,   illustration   (e)  j    see  ew  parte  IHcksany  1  Sim.,  N.  S.,  37 ;  Biddulph  v.  Lees,    B. 

B.  and  E.,  289. 

*  Indian  Succession  Act,  s.  122.    This  section  applies  to  Hindus  etc.  under  the  Hindu 
Wills  Act.     As  to  8.  107,  vide  supra,  p.  239. 

'  Indian   Succession  Act,  s.  123,  which  is   applicable   to   Hindus   etc.  under   the   Hindu 

TTi     >  Act. 

Indian  Succession  Act,  s,  123,  illustration  (a). 
Ihid,  illnstration  (6). 
J^ndal  V.  Payne,  1  Bro.  C.  C,  65. 

Wynne  v.  Fletcher,  24  Beav.,  430 ;  FilUngham  v^  Bromley.     See  In  re  Moxr,  L.  B.,  25  Ch, 
r.     '^  ;  Astley  v.  Earl  of  Essex,  L.  R.,  18  Eq.,  290 ;  Walcot  v.  Botfield,  Kay,  534. 
Walcot  T.  Botfield,  Kay,  534 ;  see  In  re  Moir,  L.  B.,  25  Ch.  D.,  605. 
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It  has  always  been  a  principle  in  the  Gonrts  of  Eqnitj  in  England  that 
ignorance  of  a  condition  annexed  to  a  gift  by  will  does  not  protect  a  legatee 
from  the  consequences  of  not  complying  with  the  condition.^  In  In  re  Hodge's 
Legacy y^  Wickens,  V.  C,  laid  it  down,  that  "neither  ignorance,  illness,  nor 
neglect  on  the  part  of  the  executor  to  inform  the  legatee,  can  excuse  him  for 
not  complying  -with  the  direction  so  as  to  entitle  him  to  the  gift."  The  rule,  as 
laid  down  by  s.  124  the  Indian  Succession  Act,  is  as  follows :  Where  the  will 
requires  an  act  to  be  performed  by  the  legatee  within  a  specified  time,  either 
as  a  condition  to  be  fulfilled  before  the  legacy  is  enjoyed,  or  as  a  condition 
upon  the  non-fulfilment  of  which  the  subject-matter  of  the  bequest  is  to  go 
over  to  another  person,  or  the  bequest  is  to  cease  to  have  effect,  the  act  must 
be  performed  within  the  time  specified,  unless  the  performance  of  it  be  pre- 
vented by  fraud,  in  which  case  such  further  time  shall  be  allowed  as  shall  be 
requisite  to  make  up  for  the  delay  caused  by  such  fraud.*^ 

The  proviso  in  section  124  of  the  Indian  Succession  Act,  as  to  fraud,  appears 
to  have  been  suggested  by  an^pinion  expressed  by  Wood,  V.  C,  in  Brooke  v. 
Oarrod,^  that  if,  in  the  case  before  him,  there  had  been  fraud  on  the  part  of  the 
trustees,  or  possibly  such  laches  on  their  part  as  the  Court  would  consider 
to  have  been  the  sole  cause  of  the  donee  of  the  right  of  pre-emption,  which  had 
been  given  by  the  will,  not  complying,  mode  et  forTndy  with  the  conditions  imposed 
by  the  will,  the  latter  might  have  been  entitled  to  relief.  In  that  case  a 
person  had  a  right,  under  a  will,  of  pre-emption  for  a  given  sum,  provided  ho 
signified  to  the  trustees  within  one  month  of  the  testator's  death  his  option 
to  purchase,  and  paid  the  purchase-money  within  a  further  period  of  two 
months,  and  he  duly  signified  his  option  to  the  trustees,  and  applied  to  their 
solicitor  for  an  abstract  of  the  title,  and  the  solicitor  promised  to  take  an  early 
oppoi'tunity  of  seeing  his  client  with  reference  to  the  application,  but  no 
abstract  was  furnished  ;  and  hearing  nothing  further,  the  donee  of  the  right  of 
pre-emption  allowed  the  period  of  two  months  to  elapse  without  paying  the 
purchase-money,  or  taking  any  further  steps  in  the  matter.  It  was  held,  that 
the  purchase-money  not  having  been  paid,  the  right  of  pre-emption  was  lost.^ 

It  frequently  happens  that  a  bequest  is  given  to  a  person  for  a  particular 
purpose,  or  to  benefit  him  in  a  particular  way,  as  for  the  purpose  of  purchasing 
a  country  residence,  or  as  annuity,  or  a  commission  in  the  army,  or  *'^  '^^«oft-  .4 

*  Astley  V.  "Earl  of  Esaex,  L.  R.,  18  Eq.,  290  j  see  Tper  Jkssel,  M.  E.,  p.  297. 
«  L.  R.,  16  Eq.,  92. 

'  Indian  Saccession  Act,  8. 124.     This  section  applies  to  Hindus  etc.  nnder   tb'  la 

WUls  Act- 

*  3  R.  and  T.  605. 

»  Brooke  v.  Garrod,  3  K.  and  J.,  608  ;  see  Simpson  v.  Vxckers,   14  Vea.,  3U,  348  j  ^  t. 

raiDneifj  L.  R.,  2  Ch.,  143  j  Avelyn  v.  TTard,  1  Ves.,  204. 
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the  legatee  in  business,^  or  to  pnrchase  a  ring,*  or  lands,*  or  stock,*  or  for 
maintenance,  or  education,^  or  to  bind  the  legatee  as  apprentice.^  In  such 
cases,  if  the  fund  given  for  the  purpose  is  given  absolutely  to,  or  for  the  benefit 
of  the  legatee,  he  will  be  entitled  to  receive  the  legacy,  as  if  the  will  had  not 
contained  any  direction,"^  the  principle  being  that  a  Court  of  Equity  will  not 
compel  that  to  be  done  which  the  legatee  might  undo  the  next  moment.^ 
In  Stokes  v.  Cheek^  where  the  testator  directed  an  annuity  to  be  purchased, 
BoMiLLT,  M.  R.,  who  directed  the  price  of  the  annuity  to  be  paid  to  the  annui- 
tants, said,  "  It  is  a  useless  form  to  direct  a  purchase,  if  the  annuity  is  imme- 
diately to  be  sold  again." ^0  It  makes  no  difPerence  apparently  in  such  cases, 
that  there  is  a  declaration  in  the  will  that  the  legatee  is  not  to  receive  the 
capital  in  lieu  of  the  annuity.  ^^ 

The  same  principle  is  applied,  both  under  the  Indian  Succession  Act  and  in  I 
England,  where  a  testator  absolutely  bequeaths  a  fund  so  as  to  sever  it  from  his  | 
own  cstat-e,  but  restricts  the  mode  of  the  legatee's  enjoyment  of  it  to  secure  ' 
certain  objects  for  the  benefit  of  the  legatee,   and  upon  failure  of  such   objects 
the  absolute  gift  prevails,   as   if  the   will   had  contained  no  such  restrict  ion.  i^  f 
In  the  case   of  Lassence  v.    Tiemey,^^  it  was  said  that  the  intention  that  the 
gift  should  be  absolute  as  between  the  legatee  and  the  estate  is,  as  in  all  cases 
of  consti'uction,  to  be  collected  from  the  will,  and  not  from  there  being  words 
which,  standing  alone,  would  constitute  an  absolute  gift. 

Suppose  a  bequest  is  made  of  the  residue  of  the  testator's  property  to 
be  divided  equally  among  his  daughters,  and  it  is  directed  that  the  shares  of 
the  daughters  shall  be  settled  upon  themselves  respectively  for  life,  and  be  paid 
to  their  children  after  their  death,  and  all  the  daughters  die  unmarried,  the  re- 
presentatives of  each  daughter  will  be  entitled  to  her  share  of  the  residue.^* 

'  Indian  Succession  Act,  s.  125,  illuRtration. 

*  Apreece  v.  Apreecef  1  V.  and  B.,  364. 

•  Uinton  v.  Pinlce,  1  P.  W.,  530. 

♦  Edicards  v.  Hall,  11  Hare,  23. 
»  Wehh  V.  Kelly,  9  Sim.,  472. 

•  Barlow  V.  Grant,  1  Vern.,  255. 

*  Indian  Sacceasion  Act,  h.  125,  which  applies  to  Hindns  ate.  under  the  llimlu  Wills  Act. 

*  See  I  Jarm.  397. 

'>  L.  J.,  Ch.,  922. 

ce  Ford  v.  Batleij,  17  Beav.,  303  ;    Campbell  v.  Brownriggf  1  Ph.,  301. 
llok^8  V.  Cheek,  28  Benv.,  620 ;  (S.  C.)  29  L.  J.,  9  Ch.,  922. 

ndian   Saccession  Act,   s.   126,   following   Lassenee   v.   Tiemey,    I    Mac.  and  G.,  551 
Keh   ..  V.  Kellett,  L.  E.,  3  H.  L.,161 ;  Knox  v.   Hotham,  15  Sim.,  82  ;  Oihhone  v.  HilU,  1  Dick.. 
324    Ford  r.  Bailey,  17  Beav.,  303 ;  Kerr  v.   mddXesea  Hospital,  2  DeG.,    M.  and  G.,    583. 
Sec  ^-i  126  of  the  Indian  Saccession  Act  applies  to  Hindus  etc.,  ander  the  Hindu  Wills  Act. 
1  Mac.  and  G.,  551.  **  Indian  Succession  Act,  s.  126,  illustration  (o). 

H  H 
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So,  if  there  is  a  direction  to  trustees  to  raise  a  sum  of  money  for  the  testatot^s 
daughter  and  a  further  direction  that  they  shall  invest  the  fund,  and  p<fcy  the 
income  arising  from  it  to  her  dui-ing  her  life,  and  divide  the  principal  among 
her  children  after  her  death,  and  the  daughter  dies  without  having  ever  had 
a  child,  her  representatives  will  be  entitled  to  the  fund.^ 

In  Palmer  v.  Flower,^  the  legacy  was  of  a  sum  to  be  expended  in  tlie  pur- 
chase of  a  commission  in  the  army,  and  on  the  purchase  of  the  oommisaious  in 
the  army  being  abolished  by  royal  warrant,  it  was  held  that  the  legatee  was 
entitled  to  the  sum  given. 

If  the  main  object  of  a  gift  is  to  benefit  the  person  who  is  to  take  and  no 
other  person  is  interested  in  the  bequest,  in  that  case  if  the  gift  cannot  be 
applied  to  the  purpose  specified,  or  if  the  legatee  prefers  to  have  it  otherwise 
applied,  he  has  the  option  of  saving  that,  although  the  testator  has  expressed 
his  desire  that  the  benefit  is  to  be  conferred  in  a  particulai*  form,  he  does  not 
wish  to  have  it  that  manner,  and  may  ask  the  Court  to  give  him  the  property. 
On  the  other  hand,  where  the  object  is  not  solely  for  the  benefit  of  the  legatee, 
but  some  other  purpose  also  is  expressed  by  the  testator  independent  of 
the  object  of  benefiting  the  legatee,  the  principle  laid  down  in  the  case  of 
Lassence  v.  Tiemey^  does  not  apply,  and  the  legatee  is  not  entitled  to  elect.* 
In  re  Skinner's  Trusts,^  the  case  was  on  the  border  line  between  these  classes 
of  cases.  There  the  testator  bequeathed  certain  manuscript  books  to  trus- 
tees for  his  grandson  *'  that  he  may  provide  for  the  said  books  being  published 
to  the  best  advantage  for  the  interests  of  the  said  child,  so  a^  to  contribute  to- 
wards a  fund  to  assist  him  when  he  goes  to  College,"  and  also  bequeathed 
£1000  towards  the  printing.  It  appeared  that  it  was  impossible  to  publish 
the  books  at  a  profit,  and  the  Court  held  that  the  grandson  was  entitled  to  the 
£1000,  on  the  ground  chiefly  that  the  primary  intention  was  to  benefit  the 

legatee. 

Under  s.  127  of  the  Indian  Succession  Act,  if  a  testator  does  not  abso- 
lutely bequeath  a  fund,  so  as  to  sever  it  from  his  own  estate,  but  gives  it  for 
certain  purposes,  and  part  of  those  purposes  cannot  be  fulfilled,  the  fund, 
or  80  much  of  it  as  has  not  been  exhausted  upon  the  objects  contemplated 
by  the  will,  remains  a  part  of  the  estate  of  the  testator .•  The  same 
principle  was  thus  laid   down   by  Lord  Cottenham  :  If  there  be  no  absolute 

Ibid.^  illoBtration  (6). 
L.  E.,  13  Bq.,  250. 
1  Mac.  and  G.,  551. 
Re  Skinner' 8  Trusts,  1  J.  and  H.,  102. 
1  J.  and  H.,  102,  per  Page  Wood,  V.  C. 

Indian  Snocession  Act,  b.  127,  which  is  made  applicable  to  Bindoa  etc.  under  tl        mIb 
Wills  Act. 
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gift  88  between  the  legatee  and  the  estate  and  particular  modes  of  enjoyment 
are  prescribed,  and  those  modes  of  enjoyment  fail,  the  legacy  foi'ms  part  of 
the  testator's  estate  as  not  having  in  such  event  been  given  away  from  it.^ 
Thus,  if  A  directs  that  his  trustees  shall  invest  a  sum  of  money  in  a  parti- 
cular way,  and  shall  pay  the  interest  to  his  son  for  life,  and  at  his  death  shall 
divide  the  principal  among  his  children  and  the  son  dies  without  having  ever 
had  a  child,  the  fund,  after  the  son's  death,  belongs  to  the  estate  of  the  testator ; 
or,  if  A  bequeaths  the  residue  of  his  estate  to  be  divided  equally  among  his 
daughters,  with  a  direction  that  they  are  to  have  the  interest  only  during  their 
lives,  and  that  at  their  decease  the  fund  shall  go  to  their  children,  and  the 
daughters  have  no  children,  the  fund  belongs  to  the  estate  of  the  testator.* 

Conditions  annexed  to  bequests  inconsistent  with  the  enjoyment  of  property 
or  restrictive  of  alienation  are  void,  not  only  according  to  the  law  in  England, 
but,  as  we  have  already  seen,  according  to  the  ordinary  rules  of  Hindu  Law.* 
"A  testator  cannot"  it  was  said  by  Norman,  J.,*"  in  giving  property  by  will 
impose  conditions  in  contravention  of  the  objects  for  which  property  exists,  or 
contrary  to  the  policy  of  the  law.  For  instance  suppose  an  estate  were  given 
to  a  man  on  condition  that  it  should  be  allowed  to  relapse  into  jungle  or  never 
be  cultivated,  no  one  could  doubt  that  such  a  condition  would  be  void.*'^ 
In  Soohmoy  Chunder  Bass  v.  Monohari  Dassi,^  Field,  J.  remarked  :  "  If  their 
be  a  good  gift  of  an  estate  and  there  be  also  a  prohibition  against  alienation 
or  partition,  the  gift  will  be  good  and  the  pi'ohibition  void.7  When  there  is  a 
good  gift  with  an  invalid  restriction,  the  gift  will  be  good,  the  restriction  void. 
Where  there  is  a  general  intention  to  create  a  valid  estate  and  a  particular 
intention  tp  deprive  such  estate  of  its  legal  incidents,  effect  will  be  given 
to  the   general  intention  and  the   particular  intention   will   be  disregarded.** 

*  L€Ugei!ice  v.  Tiemey,  1  Mac.  and  G.,  562,  per  Lord  Gotten  ham. 

*  Indian  Sucoesdon  Act,  b.  127,  illastrations  (a)  and  {b). 

■  WUls  V.  Hiseoxj  4  M.  and  C,  197  ;  Kixmara  Asima  Krishna  Deb  v.  Kurnara  Kumara 
Krishna  Deb,  2  B.  L.  B.,  (O.  C.  J.),  11  ;  Ookool  Nath  Ouha  v.  Issur  Lochun  Roy,  I.  L.  E.,  14  ;Cal. 
222;  RaikisKori  Dasi  v.  Debendra  Nath  Sircar,  I.  L.  R.,  15  Gal.,  409,  (P.  0.)  ;  see  pp.  51-53 
eV'pra.. 

*  2  B.  L.  R.,  (0.  0.  J.),  p.  26. 

lee  Attorney-General  v.  The  Master  of  Catherine  Hall,  Jacob.,  395  j  Carte  v.  Carte,  3  Atk. 
180        radley  v.  Peixoto,  8  Ves.,  324 ;  also  Netai    Charan   Pyne  v,  8,  M.  Oanga  Dasi,  4  B.  L. 
R.,         C.  J.),  265,  note  j  Ramdhone  Ohose  v.  Aniind  Chunder  Ohose,  2  Hyde,  108. 

.  L.  B.,  7  Gal.,  279.     This  was  affirmed  by  the  Vrivy  Gouncil ;  see   L.  F.   12  I.  A 
103     a,  C.),  I.  L.  R.,  11  Cal.,  684. 

Taiindra  Mohun  Tagore  v.  Oanendra  Mohan  Tagore,  9  B.  L.  B.,  404;  Krishnaramoni 
Dai  .  v.  Ananda  Krishna  Rose,  4i  B.  L.  R.,  0.  G.  J.  131  ;  Kumara  Asima  Krishna  Deb  v, 
iTiii  ^^  Kumara  Krishna  Deb,  2  B.  L.  R.,  26-27. 
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In  the  case  of  Protnotho  Bossee  v.  Badhika  Persaud  Butt}  a  Hindu  by  liis 
^CtiTi.  will  devised  property,  consisting  of  a  family  dwelling-house  and  land,  to  trustees 
V^- 1??' for  ever  for  the  residence,  maintenance  and  performance  of  the  worship  of  the 
family  idols,  and  he  appointed  his  sons  and  their  desceniTants  in  the  strict  male 
line  to  be  shebaits  of  the  idols  for  ever,  making  pix)vision  for  their  residence 
in  the  family  dwelling  house,  and  the  will  also  contained  a  clause  restraining 
any  partition,  division  or  alienation  of  the  pixjperty  so  dedicated.  It  was  held 
that  the  dedication  was  not  a  hand  fide  dedication,  but  an  attempt  to  create  an 
estate  for  the  benefit  of  his  descendants  not  sanctioned  by  the  law. 

A  prohibition  by  a  Hindu  against  his  sons  or  descendants  coming  to  a 
partition  after  his  death  is  void.  Thus,  where  a  testator  gave  all  his  property 
to  his  sons,  but  directed  that  they  should  not  make  any  division  for  twenty  years, 
the  restriction  was  held  to  be  repugnant  to  the  gift  and  therefore  void.*  In 
the  case,  however,  of  Raikishoi'i  Bassi  v.  Behendra  Nath  Sircar,^  a  provision  for 
defraying  the  marriage  expenses  of  sons  from  joint  funds,  with  a  direction  in 
the  will  that  until  the  youngest  son  should  atttain  majority,  none  of  the  sons 
should  have  a  right  to  partition  was  held  by  the  High  Court,  and  apparently 
by  the  Privy  Council,  to  be  valid.  An  attempt  to  withdraw  property  given 
from  liability  to  the  debts  of  the  legatee  cannot  be  given  effect  to.* 

While  dealing  with  bequests  with  directions  as  to  the  application 
or  enjoyment  it  will  be  convenient  here  to  refer  shortly  to  those  cases  where 
the  question  arises,  whether  by  the  use  of  words  expi^essive  of  entreaty, 
wish,  recommendation,  request    or  direction,  the    testator   has  not  created  a 

1  trust.       Trusts    created  by  such  words   are    usually    called    precatory    trusts. 

'They  have  been  held  to  arise  where  a  testator  gives  property  and  direcls,- 
confides,^  or  trusts   and  confides,?    hopes^  and   doubts  not,^  recommends,  ^°   well 

»  U  B.  L.  R.,  175. 

•  Mokoondo   Lall   Shaw  v.  Gonesh  Chunder  ShaWt  I.  L.  R.,  1  Cal.,  104 ;  see  R^'endra  Dnit 
y.  Sham  Chund  Mitter,  I.  L.  R.,  6  Cal.,  106. 

•  I.  L.  R.,  15  Cal.,  409,  (P.  C). 
^  Sonaiun  Bysack  v.  8.  M.  Juggutsoodsry  Dossee^  8  M.  I.  A.,  66,   p.  76.     See  Kumarn 

Asinia  Krishna  ▼.  Kumara  Kumara  Krishia  Deb,  2  B.  h.  R.,  (O.  0.  J.)  p.  28  :  S^  also /a  rs 
Machu,  L.  R.,  21  Ch.  D.,  838. 

»  >V7iite  V.  Briggs,  2  Ph.,  583. 

•  Griffths  V.  EvanSj  5.  Beav.,  241  j  Shepherd  t.  Nottidgey  2  J.  and  II.,  766. 
'   Wood  y.   Cox,  1  Ke.,  317  ;  Pilkington  y.  Boughey,  12  Sim.,  414 ;  Palmer  v.  Sitnm       *,  2 

Drew.,  224 ;  Mdcnab  v.  Whitbread,  17  Beav.,  299. 

•  Harland  v.  Trigg,  1  Bro.  C.  C,  142. 
»  Paid   V.   Compton,   8   Ves.,  380 ;  Parsons  y.  Baker,  18  Vos.,  470  ;  Taylor  v.  G^or^^     \  V. 

and  B.,  378 ;  Sale  v.  Moore,  1  Sim.,  534. 

>•  Honcood  y.  Went,  1  S.  and  S.,  887;  Paid  v.  Compton,  8  Ves.,  380;  Tihhits  ▼.  3,  nit, 
19  Ves.,  656 ;  M(dim  v.  Keighly,  2  Vea.,  335 ;  Hart  v.  Tribe,  18  Beav.,  215 ;  Meggison  t.  JU  »ft 
2  Vos.,  630  ;  Meredith  y.  Heneage,  1  Sim.,  553. 
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knows,*  entreats,*  desires,*  or  wills  and  desires,*  requests,^  or  wishes  and 
requests,^  or  requires  and  entreats,*^  wills,®  wishes  and  desires,^  most  heartily 
beseeches, i^  orders  and  directs,'^  authorizes  and  empowers,^*  is  well  assured, *^^ 
has  the  fullest  confidence, ^^  trusts, ^^  has  full  assurance  and  confident  hope,^^  is 
under  the  firm  conviction,  ^^  or  in  the  full  helief,*^®  or  expresses  his  belief  that 
the  legatee  will  give^^  the  property  in  a  particular  manner.*^ 

In  order  to  raise  a  trust,  it  is  necessary  in  all  such  cases  that  not  only 
the  property  but  the  objects  of  the  trust  must  be  pointed  out  with  clearness 
and  certainty.*^  In  some  of  the  older  cases  the  Courts  construed  somewhat 
loose  expressions  into  declarations  of  trust,  but  the  tendency  in  recent  times  has 
been  not  to  construe  words  into  declarations  of  trusts  except  where  the  wordB 
are  fairly  definite  and  precise  both  as  to  the  subject  matter  and  objects  of  the 
trust.**  "  The  current  of  decisions"  said  Sir  A.  Hobhouse,**  "now  prevalent 
for  many  years  in  the  Court  of  Chancery  shows  that  the  doctrine  of  precatory 

'  Briggs  v.  Penny j  3  Mac.  and  G.,  546.  irUg  l^fU. 

*  Pierrot  v.  Clarke^  2  Mad.,  458  j  Meredith  v.  Heneage,  1  Sim.,  353 ;  Taylor  v.  Oeorge^  2  V.    ^ 
and  B.,  378.  m^ 

■  Harding  v.  Olijnn,  1  Atk.,  469  ;  Bonser  v.  Kinnear^   2   GifE.,    195  ;  Gary   v.  Gary,  2  9ch.  .  ^ 

and  Lef.  189. 

♦  Seles   V,  England,  2    Vern.,   466  j   Brich  v.    TTade,   3  V.  and  B.,  198 ;  Forbes  v.  Ball,  8 
Mer.,  437. 

*  Pierson  v.  Garnett,  2  Bro.   C.  C,  38,  226  ;    Bernard  v.  Minahullf  Johns,  276. 

•  Foley  y.  Farry,  2  M.  and  R.,  138 ;  Bernaid  v.  Minshull,  Johns,  276. 
'  Taylor  V.  George,  2  V.  and  B.,  878. 

•  Eales  V.  England,  Pr.  Ch.,  200 ;  Gloudsley  v.  Pelkam,  1  Vem.,  411. 
»  Liddard  v.  Liddard,  28  Beav.,  266. 

'**  Meredith    v.    Heneage,   1    Sim.,  553. 

"  Gary  v.  Gary,   2  Sch.  and  Lef.,  189  ;   White  v.  Briggs,  2  Ph.,  688. 
'='  Brown  v.  Higgs,  4  Ves.,  708,  affirmed,  18  Ves.,  192. 
'*  Macey  v.  Shurmer,  1  Atk.,  389  ;  Ray  v.  Adame,  3  M.  and  K.,  287. 

'♦  Shovelton  v.  Shovelton,  32  Beav.,  143  ;  Gumick  v.  Tihcker,  L.  R  ,  17  Eq.,  324 ;  Le  Marchant 
V.  Le  Marchant,  L.  R.,  18  Eq.,  414. 

**  Irvine  v.  Sullivan,  L   R.,  8  Eq.  673. 

»•  Macnab  v.  Whifbread.  17  Beav.,  299. 

"  Barnes  v.  Grant,  2  Jur.,  N.  S.,  1127. 

"  Fordham  v.  Spreight,  23  W.  R.,  (Eng.)  782. 

Robinson  y.  Smith,  6  Madd.,  194 ;  Glifton  v.  Lambe,  Amb.,  519 ;  Bat  see  Lechmere  y, 
La^        i  M.  and  K.,  195. 

See  Agnew,  Law  of  Trusts,  p.  78. 

Mcdim^y.  Keighley,  2  Ves.,  335  j  Briggs  y.  Penny,  3  Mac.  and  G.,  546;  Bernard  y. 
Mi  Mull,  Johns,  276,  287 ;  R^  Pinckard  Trust,  27,  I..  J.  Ch ,  422  ;  Hood  v.  Oglander,  34  Beav., 
522      MusJtoorie  Bank  v.  Raynor,  I.  L.  R ,  4  All.,  500,  (S.  C.)  L.  B.,  8  Ap.  Ca.,  321. 

*  See  Lambe  v.  Fames,  L.  R.,  6  Ch.  p.  599,  Be  Hutchinson  and  Tenant,    L.    B.,   8  Ch.  D., 
54(     Muesoorie  Bank  v.  Raynor,  I.  L.  R.,  4  All.,  500,  (S.  C),  L.  R.,  7  Ap.  Ca.,  321. 
I.  L.  R.,  4  All.,  p.  510. 
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trusts  is  not  to  be  extended,  and  it  is  sufficient  for  that  purpose  to  refer  to 
the  judgments  given  by  Lord  Justice  James  in  the  case  of  Lambe  v.  Eameij^ 
and  by  Sir  George  Jessel,  in  the  case  of  Be  Hutchinson  v.  Tetiant,*"^ 

In  The  Mussoorie  Bank  v.  Raynor^  the  Privy  Council  say,  "  the  rules  are  clear 
with  respect  to  the  doctrine  of  precatory  trust ;  that  the  words  of  gift  must  be 
such  that  the  Court  finds  them  imperative  on  the  first  taker  of  the  property 
and  that  the  subject  of  the  gift  over  be  well-defined  and  certain.  If  there  is 
uncertainty  as  to  the  amount  or  nature  of  the  property  that  is  given  over,  two 
difficulties  at  once  arise.  There  is  not  only  difficulty  in  the  execution  of  the 
trust,  because  the  Court  does  not  know  upon  what  property  to  lay  its  hands, 
but  the  uncertainty  in  the  subject  of  the  gift  has  a  reflex  action  upon  the  previ- 
ous words  and  throws  doubt  upon  the  intention  of  the  testator  and  seems  to 
show  that  he  could  not  possibly  have  intended  his  words  of  confidence,  hope,  car 
whatever  they  may  be — his  appeal  to  the  conscience  of  the  first  taker — to  be 
imperative  words." 

A  bequest  of  property  to  a  certain  person  hoping  that  he  will  oontinne 
it  in  the  family  will  not  create  a  trust,  as  the  objects  of  the  trust  are  not  indi- 
cated with  sufficient  certainty.*  In  cases  where  such  words  as  "family,''  "rela- 
tions "  or  "heirs"  are  used,  the  Court  will  not  imply  a  trust,  if  there  is  any 
doubt  in  what  sense  the  testator  used  such  words. ^  A  bequest  to  A  with  a  re- 
quest that  be  should  distribute  it  among  such  members  of  the  family  of  B  as 
he  should  think  most  deserving,*  or  a  bequest  to  A  with  a  desire  by  the  testator 
that  he  will  divide  the  rest  of  it  among  B's  children,'  will  not  give  rise  to  an  im- 
plied trust,  as  the  subject-matter  is  not  clearly  or  definitely  indicated.  So,  a  mere 
direction  to  a  legatee  to  remember  certain  persons,  without  specifying  uny  particnlar 
sum  or  property, 8  or  to  be  kind  to  them,*  will  not  create  a  trust,  nor  will  a  direc- 
tion to  deal  justly  by,^®  or  consider,^^  or  make  ample  provision  for,^  or  divide 
and  dispose  of  the  savings, ^^  or  educate,  or  provide^*  for  certain  persons,  raise  i 

»  L.  R.  10  Eq.,  267,  on  appeal,  L.  B.,  6  Ch.  App.,  60l. 
«  L.  B.,  8  Oh.  D.,  540. 

•  I.  L.  B.,  4  AH.,  602,  S.  C,  L.  R.,  8  Ap.,  Ca.,  321. 

•  Harlarhd  v.  Trigg,  1  Bro.  0.  C,  142. 

•  Earland  v.  Trigg,  1   Bro.  C.  C,  142  ;  Green  v.   Uarsden,  1    Drew.,    616  ;    Mere^k  r. 
Heneage,  1  Sim.,  542  ;  White  v.  Briggs,  2  Ph.,  583. 

•  Ghreen  v.  Marsdcn,  1  Drew.,  646. 

'  Palmer  v.  Simmonds^  1  Drew.,  221. 

•  Bardstoell  v.  Bardsioell,  9  Sim.,  319. 

•  Buggins  v.  Yates,  9  Mod.,  122  ;  see  In  re  Bond,  L.  R.,  4  Ch.  D.,  238.  • 
»®  Pope  V.  Pope,  10  Sim.,  1 ;  miis  v.  Ellis,  23  W.  R.,  (Eng.),  382. 

"  Sale  V.  Moore,  1  Sim.,  534;  Hoy  v.  Master,  6  Sim.,  568. 

*•  Winch  V.  Bi-uton,  14  Sim.,  379 ;  Fox  v.  Fox,  27  Bear.,  301. 

*■  Cowinan  v.  Harrison,  10  Ha.,  234, 

»*  Maenah  v.  Whithreadi  17  Beav.,  299. 
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tnut.  Although  a  recommendation  may  in  some  caBes  amount  to  a  direction 
and  create  a  trust,  yet  if  such  a  construction  he  inconsistent  with  any  positive 
proyision  in  the  will,  it  is  to  be  considered  as  a  recommendation  and  nothing 
inore.^  Thus,  where  a  testator  after  giving  his  daughter  an  absolute  power  of 
appointment  by  will  over  certain  property  recommended,  though  he  did  not 
absolutely  enjoin  her  to  distribute  the  same  at  his  decease  amongst  her  daughters 
in  equal  share,  it  was  held  that  the  words  were  merely  precatory  and  did  not 
create  a  trust.*  So,  words  expressive  of  expectation  only  and  not  amounting 
even  to  a  recommendation  will  not  create  a  trust. ^ 

K  words  are  used,  which  ordinarily  would  g^ve  a  legatee  an  absolute  gift, 
with  words  superadded  which  would  raise  a  trust,  the  legatee  will  take  bene- 
ficialiy  subject  to  the  trust  raised.     Thus,  where  the  words  of  gift  were  to  A 

r 

*•  for  his  own  use  and  benefit,  trusting  and  wholly  confiding  in  his  honour  that  he 
would  act  in  strict  accordance  to  my  wishes, "  it  was  held  that  the  donee  took  ^ 
beneficially  subject  to  a  trust  which  was  limited  to  the  extent  of  the  wishes 
which  the  testator  had  communicated  to  him.^  So,  where  a  testator  gave  and 
bequeathed  the  residue  of  his  estate  ^*  to  D  absolutely  trusting  that  she  will 
cany  out  my  wishes  with  regard  to  the  same  with  which  she  is  fully  acquaint- 
ed," it  was  held  that  D  took  the  residue  beneficially  subject  only  to  the  per- 
formance of  the  testator's  wishes  communicated  to  her.^ 

In  Meredith  v.  Heneage,^  after  giving  his  real  and  personal  estate  to  his 
wife  in  fee,  the  testator  went  on  to  say  he  had  so  given  the  same  to  her  un- 
fettered and  unlimited,  in  full  confidence  that  in  her  future  disposition  thereof 
she  would  distinguish  the  heira  of  his  late  father  by  devising  the  whole  of 
his  estate  together  and  entire  to  such  of  his  father's  heirs  as  she  might  think 
best  deserved  her  preference.  It  was  held,  that  no  trust  was  created.  In 
Johnston  v.  Rowland,''  there  was  a  gift  to  the  testator's  wife  "  to  be  disposed 
of  by  her  in  such  way  as  she  shall  think  proper ;  but  I  recommend  her  to  dis- 
pose of  one-half  thereof  to  her  own  relations,  and  the  other  half  to  such  of 
my  relations  as  she  shall  think  proper."  Knight  Bruce,  V.  C,  held  that  no 
trust  was  created.  He  said,  "That  the  word  *  recommend'  may  amount  to' 
a  command  in  a  particular  instrument  and  may  create  a  binding  trust  is  cer- 

*  Knott  V.  Cottee,  9  Ph  ,  192,  p.  196  j  Shaw  v.  Lawlers,  5  Cl.  and  F.,  129. 

oung  V.  Jfarein,  2  Y.  and  C,  582  j  see   Eaton  v.    Watts,    L.   R  ,  4  Eq.,    151  ;  WCormick 
V.  (     }gaa^  L.  B.,  4  H.  L.,  83 ;  Hood  y.  Oglander,  34  Beav.,  513. 
teehmere  v.  Lavie,  2  M.  and  K.,  197. 

^ood  v.  Oo«,  2  My.  and  Cr.,  684.    As  to  secret  trasts  see  supra  pp.  71-73. 
rV¥M  y.  SMivany    L.  R.,  8  £q.,   673 ;  see   Shelley  y.  Shelley,  L.  R.,  6  Eq.,  540  ;  Bonser 
Kit    iMtr,  2  Giff.,  195. 

1  Sim^  542. 

2  DeO.  and  S.,  356. 
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tain.  It  is  equally  certain  that  the  word  is  snsceptible  of  a  differ^it  inter- 
pretation— of  an  interpretation  consistent  with  the  legal  and  equitable  power 
of  the  person  recommended  to  depart  from  the  recommendation."^  Thongh 
property  may  be  mentioned,  out  of  which  the  trust  is  to  be  carried  out,  it  must' 
be  clear  what  the  property  is  before  a  trust  can  be  implied.  It  is  not  sufficient 
that  the  legatee  should  be  requested  to  give  "  whatever  he  can  transfer,'**  or  the 
bulk,*  or  to  divide  the  fund  "  when  no  longer  required  by  her.* 

In  the  case  of  In  re  Hutchinson  and  Tenant,^  the  testator  gave  all  his  pro- 
perty to  his  wife  "  absolutely  with  full  power  to  her  to  dispose  of  the  same  as 
she  may  think  fit  for  the  benefit  of  my  family,  having  full  confidence  that  she 
will  do  so, "  and  it  was  held  that  she  took  absolutely.  So,  in  Lambe  v.  Eartie$,^ 
where  the  testator  gave  his  estate  to  his  widow  *^  to  be  at  her  disposal  in  any 
way  she  may  think  best  for  the  benefit  of  herself  and  family, "  it  was  hold  that 
the  widow  took  an  absolute  estate. 

A  legacy  to  A  the  better  to  enable  him  to  pay  his  debts  expresses  the 
motive  iov  the  testator's  bounty  but  creates  no  trust ;  nor  does  a  legacy  to  enable 
him  to  maintain  or  educate  and  provide  for  his  family  J  Thus,  if  a  legacy  be 
given  to  a  father  that  be  may  support  himself  and  his  children,^  or  to  A  to 
maintain  and  bring  up  B,^  the  legacy  will  be  absolute. 

Where  a  bequest  imposes  an  obligation  on  the  legatee  he  can  take  nothing 
by  it,  unless  he  accepts  it  fully,^<^  but  where  the  will  contains  two  separate  and 
independent  bequests  to  the  same  person,  the  legatee  is  at  liberty  to  accept  one 
of  them  and  refuse  the  other,  although  the  former  may  be  beneficial  and  the  latter 
onerous.^^  Thus,  if  A  having  shares  in  X,  a  prosperous  joint  stock  company, 
and  also  shares  in  Y,  a  joint  stock  company  in  difficulties,  in  respect  of  which 

»  See  Wehh  v.  Wools,  2  Sim.  N.  S.,  267 ;  White  v.  Briggs,  15  Sim.,  83  j  Parf^ll  t. 
Parnall,  L.  E.,  9  Ch.  D.,  97. 

•  Kent  V.  Hughes,  6  Beav.,  342, 

•  Palmer  y.  Simmonds,  2  Drew,  221. 

^  Jdussoorie  Bank  v,  Raynor,  I.  L.  R.,  4  All.,  500,  :S.  C.)  L.  &..  6  Ap.  Ca.,  321;  See 
Ookool  Nath  Guha  v.  Issur  Loehun  Boy,  I.  L.  R.,  14  Cal.,  222 ;  Kunhtiraaami  v.  Subhai-aya,  I.  L 
K.,  9  Mad.,  825. 

»  L.  R.,  8  Ch.  D.,  540. 

'  L.  R.,  6  Ch.,  597 ;  see  In  re  Adams  and  Kensington  Vestry ^  L.  R,,  2(  Ch.  D.,  192,  on  App. 
27  Ch.  D.,  394 ;  also  see  Le  Marchant  y,  Le  Marchant,  L.  R.,  18  £q.,  414. 

'  Benson  v.  Whittanj  5  Sim.,  22 ;  Andrews  y.  Partington^  2  Cox.,  223  ;  Broicn  v.  Co-*  >r. 
4  Yes.,  498 ;  Hammond  y.  Neame,  1  Swans,  35  :  Thorp  y.  Oioen,  2  Hare,  607. 

•  Thorp  V.  Owen,  2  Hare,  607. 

'  Biddies  y.  Biddies,  16  Sim.,  1 ;  Jones  y.  Qreatwood,  16  Beav.,  527. 

^*  Indian  Snocession  Act,  s.  109.  This  section  applies  to  Hindns  etc.  under  the  in 
Wills  Act. 

**  Ibid,  8.  110,  which  applies  to  Hindus  etc.  under  the  Hindu  Wills  Act ;  Of  v. 
Walrond,  L.  R.,  22  Ch.  D.,  673. 
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sliaies  heavy  calls  are  expected  to  be  made,  bequeaths  to  B  all  his  shares  in 
joint  stock  companies,  and  B  refuses  to  accept  the  shares  in  Y,  he  forfeits  the 
Glares  in  X.  But,  if  A  having  a  lease  for  a  term  of  years  of  a  house  at  a  rent 
which  he  and  his  representatives  are  bound  to  pay  during  the  term,  and  which 
is  higher  than  the  house  can  be  let  for,  bequeaths  to  B  the  lease  and  a  sum  of 
money,  and  B  refuses  to  accept  the  lease,  he  will  not  by  this  refusal  forfeit  the 
money .^  This  is  in  accordance  with  the  rule  in  England,  as  laid  down  in  the 
eases  of  Andrew  v.  7}rinity  Hall,^  and  Warren  v.  Biiddall.^  It  is  no  objection 
that  the  legatee,  by  repudiating  an  onerous  bequest,  will  throw  a  burden  on  the 
testator's  estate.* 

Where  onerous  property  and  beneficial  property  are  included  in  the  same 
gift,  priTnd  fade,  it  is  the  intention  of  the  testator  that  the  legatee  shall  not 
disclaim  the  onerous  and  accept  the  beneficial  property.^  In  Warren  v. 
RuddaH,^  where  the  testator  made  several  gifts  to  a  devisee,  one  of  which  was 
a  leasehold  on  which  the  testator  was  liable  on  his  covenant  to  repair,  Wood, 
V.  C,  said :  "  If  I  saw  here  any  intention  to  couple  the  gift  of  the  life-interest 
in  the  freehold  with  the  gift  of  the  leasehold,  so  as  to  make  the  acceptance  of 
the  burden  a  condition  of  the  benefit,  the  case  would  be  different.  But  the 
testator's  intention  seems  to  me  to  have  been  exactly  the  contrary.  In  each  gift 
his  meaning  was  to  bestow  a  bounty,  not  to  impose  a  burden."^  Even 
where  the  legacies,  some  of  which  are  onerous  and  some  beneficial,  are  not 
separate  or  independent,  the  primd  facie  rule  may  be  rebutted  if  the  will 
manifests  a  sufficient  intention  of  the  testator's  to  the  contraiy.^ 

In  England  where  a  legacy  is  given  to  an  executor,  primd  facie  it  is  jgiyen 
to  him.  for  his  trouble,  and  if  he  refuses  the  office  he  is  not  entitled  to  it.*  This 
rule  has  not,  however,  been  adopted~l)y  the  Indian  Legislature  to  its  full  extent. 

By  8.  128  of  the  Indian  Succession  Act,  if  a  legacy  is  bequeathed  to  a 
person,  who  is  named  an  executor  of  the  will,  he  shall  not  take  the  legacy  un- 
less he  proves  the  will,  or  otherwise  manifest  an  intention  to  act  as  executor^i®  \ 

*  Ibidf  niostrafcione  (a)  and  (b). 
»  9  Ves.,  526. 

*  1  J.  uid  H.,  1. 

*  MofeU  y.  Bats8,  3  Sm.  and  G.,  468. 

}reen,  v.  Britten,  L.  J.,  42  Ch.,  187  ;  Talhot  v.  Lord  Radnor,  8  M.  and  K.,   262 ;  Outhnc 
y.  1     'rand,  L.  B.,  22  Ch.  D.,  573. 
L  J.  and  H.,  1. 

6m2.,  p.  18.    Intestate  and  Testamentary  Saccession  in  India,  p.  144. 
nhUhrie  t.  Walrond,  L.  R.,  22  Ch.  D.,  573. 

^HggoU  y.  Qreen,  6  Sim.,  74. 

lection  128  of  the  Indian  Sncoegsion  Act,  applies  to  Hindus  etc,  nnder  the  Binda  Wills 
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and  it  has  been  held  that  the  section  is  peremptory  and  leaves  no  room  for  a 
presumption.     It  is  sufficient  that  the  legatee  is  named  as  an  executor.^ 

^e^rule  applies  generally  to  all  gifts  to  a  person  named  an  exector  by 
i  the  will  whether  expressed  to  be  for  his  care  or  trouble  or  to  be  given  to  him  as 
executor  or  not.     A  voluntary  interference  with  the  assets,  whether  with  or  with- 
out probate,  will  stamp  a  person  as  acting  executor,*  provided  the  interference 
is  not  such  as  to  be  plainly  referrible  to  some  other  ground  than  the  part  ex- 
ecution of  the  trust. ^    As  to  what  will  amount  to  manifesting  an  intention  to 
act  as  executor,  it  seems  that  if  a  person  named  as  an  executor  in  the  will 
orders  the  funeral  of  the  deceased  according  to  the  directions  contained  in  the 
will,  but  dies  a  few  days  after  the  testator  without  having  proved  the  wiU, 
he  will  be   considered  to  have  manifested   an   intention  to  act  as   executor.^ 
In  Letois  v.  Mathews,^  the  executor,  to  whom  a  legacy   was  left  for  his  trouble, 
was  in  Australia  at  the  death   of  the  testator,  and  sent    home    a    power-of* 
attorney,  under  which  another  person   administered  the  estate.     The  exeoutor 
died  without  proving  the  will,  and  it  was  held  that  he  had  sufficiently  shown 
his  intention  to  act  under  the  trusts  of   the   will,   and  that  his  representatives 
were  entitled  to  the  legacy.     So,  where  a  person  appointed  an  executor  renounc- 
ed, but  subsequently,  before  the  real  business  of  administering  the  estate  was 
concluded,   proved  the  will,  it  was  held  that  he  was  entitled  to  the  legacy  given 
him  by  the  will.^     "  As  a  general  rule,"  it  was  said  by  Kinderslet,  Y.  C,  there 
must  be  unequivocal   evidence  of   an  intention  to   act,  and  that  evidence  is 
best  given  by  the  probate  of  the  will.     But  I  take  it  to  be  equally  clear  that 
Harrison  v.  Rowley  is  still  law,   and  that  it  is  not  absolutely  necessary  to 
prove  a  will  in  order  to  entitle  a  person  to  a  legacy  as  executor."^     Inability 
from  bodily  or  mental   infirmity  to  prove  the  will  or  take  up  the  duties  of 
executor,  is  no  excuse.'^ 

In  later  years  the  rule  in  England,  has  been  somewhat  relaxed  in  faFoar 
of  legatees,^  and  now  the  rule  there  appears  to  be  that,  primd  facie^  a  gift 
to  an  executor  was  given  to  him  as  executor ;  but   the  presumption  may  be 

'  Proaono  Coomar  Ohoaev.  Adminiatrator- General  of  Bengal^  I.  L.  B.,  16  Oal.,  83. 

*  Lewin  on  Truats,  180. 

*  Ihid.f  181 :  see  Slaney  v.  Watnevy  L.  B.,  2  £q.,  418  ;  and  Lewi^  y.  MathetoSt  L.  B.,  8  £q. 

277. 

^  Indian  Snccession  Act,  a.  128,  illnatration  ;  ace  Harrison  v.  Rowley,  4  Ves.,  212 
»  L.  B.,  8  Kq.,  277. 

*  Angerman  v.  Ford^   29    Beav.,    349  ;  Intestate  and  Testamentary   Sucoession  dh, 
p.  163. 

*  Letois  y.  Mathewa,  L.  B.,  8  Eq.,  281.  Intestate  and  Testamentarj  SaoceBsion  dia^ 
p.  168. 

"*  Hanhury  y.  Spooner,  5  Beav.,  630 ;  Re  Hawkinji,  33  Beay.,  570. 

*  Cockerell  v.  Barber y  2  Bnas.,  598, 
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rebutted,  as  where  a  motive  can  be  assigned,  or  can  be  faii'ly  infeiTed  for 
the  legacy  irrespective  of  the  appointment  of  the  executor,  ^  as  where  the  gift 
was  to  a  person  appointed  executor,  as  a  relation,'  or  as  a  mark  of  friendship,^ 
or  as  a  mark  of  respect.*  The  old  rule,  it  was  held,  did  not  apply  to  a  bequest 
of  a  i^esidue ;'  and  if  the  gift  is  after  a  life-interest  the  presumption  was  re- 
butted.^ But  the  mere  fact,  it  has  been  held,  that  the  gift  of  the  legacy 
precedes  the  appointment  of  the  legatee  or  executor — or  that  the  legacies  to 
several  persons  appointed  as  executora  differ  either  in  amount  or  subject-matter 
— ^is  not  enough  by  itself  to  rebut  the  presumption  that  a  legacy  given  to  a 
person  who  is  appointed  executor  is  annexed  to  the  office^  Parol  evidence  is 
admissible  to  rebut  the  presumption.' 

The  rule  as  to  admissibility  of  evidence  to  rebut  the  presumption  which 
is  raised  in  England,  does  not  apply  •  under  the  Indian  Succession  Act,  where 
the  law,  as  we  have  seen,  ispefemptory,  and  is  not  a  mere  Question  of  ^resuiiap- 
tion.®"        •        .       .^  —    -rrr:. 

'  /eiin«  V.  Lawrencej  L.  B.,  8  £q.,  345  ;  see  In  re  Ap-plttitn^  L.  B.,  29  Cli.  D.,  893. 

'  Dix  V.  Reed,  1  S.  and  S.,  239. 

'  Be  Denhif,  3  DeG.  F.  and  J.,  350  ;  Bubb  v.  Yelvertony  L.  R.,  13  £q.,  131. 

*  Burgess  v.  Burgess,  1  Coll.,  867. 

*  Griffiths  V.  Pruen,  11  Sim.,  202  ;  Christian  v.  Devereuz,  12  Sim.,  264. 

*  In  re  Keen's  Trusts,  L.  B.,  4  Gh.  D.,  841. 
'  In  re  AppleUm,  L.  B.,  29  Ch.  D.,  893. 

'  Ibid. 

'  Prosono  Coomar  Ohose  v.  AdminiatrcUor-Oerteral  of  Bengal,  I.  L.  R.,  15  Cal.,  83. 
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LECTURE  IX. 

GENERAL,  SPECIFIC  AND  DEMONSTRATIVE  LEGACIES,  AND 
THE  INCIDENTS  ATTACHING  TO  LEGACIES. 

General  legacies — Specifio  leg^ies — Demonstrative  leg^<neB — Abatement  of  general  legacies— 
Difference  between  specifio  and  general  legacies — Bequests  in  respect  of  land — Beqaesta 
of  stock  whether  general  or  specifio — Bequests  of  residue — Non  ademption  of  BemonstRi* 
tive  leg^ies — Abatement  of  Demonstrative  legacies — Ademption  of  legacies  -Beqaests 
of  things  described  in  general  terms — Payment  of  liabilities  in  respect  of  the  subject  of 
the  beqaests — ^Bequests  of  the  interest  or  produce  of  a  fund — Bequests  of  annuities- 
Abatement  of  annuities — Pajrment  of  annuities — Appropriation  of  fund  for  payment 
of  annuities — Legacies  to  Creditors  and  Portioners— Doctrine  of  Election — Donatio  mortit 
Oausa. 

Legacies  may  be  general  or  specific,  and  it  is  frequently  a  question  of  some 
difficulty  whether  a  legacy  is  general  or  specific.  A  legacy  is  general  when  it 
is  so  given  as  not  to  amount  to  a  bequest  of  any  particular  money  or  thing  of 
the  testator,  distinguished  from  all  others  of  the  same  kind,  but  is  a  bequest  of 
something  which  is  to  be  provided  out  of  the  testator's  general  estate.  On  the 
otlier  hand  where  a  testator  bequeaths  to  any  person  a  specified  part  of  his 
property,  which  is  distinguished  from  all  other  parts  of  his  property,  the  legacy 
is  said  to  be  specific.^  But,  where  a  testator  bequeaths  a  certain  sum  of  moneys 
or  a  certain  quantity  of  any  other  commodity,  and  refers  to  a  particular  fond 
or  stock,  so  as  constitute  the  same  the  primary  fund  or  stock  out  of  which  pay- 
ment is  to  be  made,  the  legacy  is  said  to  be  demonstrative.*  In  other  words 
where  specified  property  is  given  to  the  legatee,  the  legacy  is  specific ;  where 
the  legacy  is  directed  to  be  paid  out  of  specified  property,  it  is  demonstrative.^ 

The  distinction  between  specific  legacies  and  general  or  pecuniary  legacies  is 
of  great  importance.  For  if  there  is  a  deficiency  of  assets  to  pay  legacies  a 
specific  legacy  is  not  liable  to  abate  with  the  general  legacies,*  so  that  if  the 
assets  are  sufficient  for  the  payment  of  debts  and  necessary  expenses,  the  thing 
specified  must  be  delivered  to  the  legatee  without  any  abatement.^  But,  while  the 
specific  legatee  has  this  advantage,  on  the  other  hand,  if  the  testator  sells  the  thing 
given,  or  converts  it  into  property  of  another  kind  or  it  does  not  belong  to  thr  *'^- 
1  tator  at  the  time  of  his  death,  he  loses  the  legacy  altogether  by  what  is  c  jd 
ademption,*  of  which  I  shall  have  to  speak  hereafter.     In  Ashton  v.  Ashton,''      id 

>  Indian  Succession  Act,  s.  189*  ■  Ilnd.^  s.  288. 

«  Ihid.t  s.  1S7.  •  Uid.y  s.  139. 

•  Ibid.,  B.  137,  Expl.  '  3  P.  Wms.,  386. 

♦  Ibid.y  B.  136* 
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Talbot  said,  that  '^  though  specific  legacies  have,  in  some  respects,  the  advan- 
tage of  those  that  are  pecuniary,  so  as  to  be  paid  in  toto  and  not  in  average,  *on 
» deficiency  of  assets,  yet,  in  other  respects,  they  are  distingaished  to  their 
disadvantage  from  pecuniary  legacies,  as,  suppose  they  have  been  lost  or  aliened 
by  the  testator  in  his  lifetime,  they  must  then  fail  in  Mo^" — that  is,  in  case  of 
their  being  adeemed. 

It  may  be  here  noticed  that  a  specific  legatee,  when  the  legacy  is  of  property 
producing  income,  has  a  further  advantage  over  general  and  pecuniary  legatees  in 
the  fact  that  he  is  entitled  to  the  income  from  the  date  of  the  testator^s  death.^ 

The  inclination  of  the  Courts  in  England  is  against  construing  a  legacy  as 
specific  where  there  is  a  reasonable  doubt  of  the  intention  of  the  testator.^  In 
cases  of  doubt,  parol  evidence  of  the  state  of  the  testator's  funded  property  has 
been  admitted  to  determine  whether  a  legacy  is  to  be  considered  as  general 
or  specific.^  It  has  been  held  that  a  legacy  may  be  specific  even  where  it  is 
dedared  in  the  will  that  *'  it  shall  not  be  deemed  specific  so  as  to  be  capable  of 
ademption."* 

The  following  examples  of  specific  legacies  taken  mostly  from  the  English 
Reports,  are  to  be  found  in  the  Indian  Succession  Act : — 

"  The  diamond  ring  presented  to  me  by  C  ;"  "  my  gold  chain ;"  **^  a  certain 
bale  of  wool ;"  "  a  certain  piece  of  cloth  ;"  *'  the  sum  of  1,000  rupees  in  a  certain 
chest  ;"*»  "  the  debt  which  B  owes  me  ;"^  "  all  my  bills,  bonds,  and  securities 
belonging  to  me,  lying  in  my  lodgings  in  Calcutta ;"  "  all  my  furniture  in  my 
hooHe  in  Calcutta ;"  "  all  my  goods  on  board  a  certain  ship  then  lying  in  the 
river  Hooghly ;"  "  2,000  rupees  which  I  have  in  the  hands  of  C  f**^  "  the 
money  due  to  me  on  the  bond  of  D  j"^  **  my  mortgage  on  the  Bampore  factory  ;" 
one-half  of  the  money  owing  to  me  on  my  mortgage  of  Rampore  factory  ;** 
1,000  rupees,  being  pcbrt  of  a  debt  due  to  me  from  C  ;*'  *'  my  capital  stock 
of  1,000Z.  in  East  India  Stock  ;"^  "  my  promissory  notes  of  the  €k>vemment 
of  India  for  10,000  rupees  in  their  4  per  cent,  loan ;"  *'  all  such  sums  of  money 
as  my  executors  may,  after  my  death,  receive  in  respect  of  the  debt  due  to  me 
from  the  insolvent  firm  of  D  and  Company  ;"^^  "  all  the  wine  which  I  may  have 

'  See  Indian  Snocessiou  Act,  s.  309. 

«  Webster  v.  Hale,  8  Vea.,  410  ;  Kirh^  v.  Potter,  4  Ves  ,  748. 
*  Attorney -Oeneral  v.  Qrote,  2  Bus.  and  My.,  699. 
facques  v.  Chamber*^  2  Coll.,  435. 
Laweon  v.  StUeh,  1  Atk.,  508.  ^ 

fSlUs  y.  Walker,  Ambl.  309 ;  DuTiean  y.  Duncan,  27  Beav.,  386. 

linton  V.  Pinke,  1  P.  Wms.,  538  ;  see  Crockat  ▼.  CrockaJt,  2  P.   Wma.,  164  ;    Pul^ord  r. 
Bu       ,  3  Bro.  C.  C,  416. 

idebotham  v.  Watson,  11  Hare,  170. 

mhbumer  v.  Macguire,  2  Bro.  C.  C,  108  ;  Norria  V.  Harrison^  2  Kadd*,  379,  280. 

fr^er  v.  Morris^  9  Vea.,  360. 
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in  my  cellai*  at  the  time  of  my  death  ;'*  ^*  such  of  my  harses  as  B  may  select;'*^ 
*'  all  my  shares  in  the  Bank  of  Bengal  ;"*  "  all  the  shares  in  the  Bank  of 
Bengal,  which  I  may  possess  at  the  time  of  my  death ;"  "  all  the  money  which  I 
have  in  the  5^  per  cent,  loan  of  the  Government  of  India ;"  "  all  the  Govem- 
ment  securities  I  shall  be  entitled  to  at  the  time  of  my  decease/' 

A  bequest  of  "  all  my  household  goods,  which  shall  be  in  or  about  mj 
dwelling-house  in  M  street,  in  Calcutta,  at  the  time  my  death/'  is  specific* 
So,  a  residuary  disposition  of  all  the  testator's  personal  estate  in  a  particular 
country,^  or  a  bequest  of  all  the  testator's  goods  and  moveables  whatsoever  in  a 
particular  room,*  is  specific.  If  A,  having  Gt)vemment  promissory  notes  for 
10,000  rupees,  bequeaths  to  his  executors  "  Government  promissory  notes  for 
10,000  rupees,  in  trust  to  sell "  for  the  benefit  of  B ;  or  having  property  at 
Benares,  and  also  in  other  places,  bequeaths  to  A  all  his  property  at  Benaies, 
the  legacy  in  each  case  is  specific. 

Every  devise  of  land  is,  from  the  very  nature  of  the  subject  matter,  specific,* 
and  a  devise  of  a  rent  charge  out  of  a  term  has  been  held  to  be  as  much  specific 
as  if  it  had  been  of  the  term  itself.^  The  gift,  however,  of  an  annuity  to  be  paid 
out  of  the  rents,  or  charged  upon  land,  it  was  held,  is  not  so  specific  as  to  fail, 
if  the  source  from  which  it  is  to  be  paid  fails,  if  it  appears  that  there  was  a 
fixed,  independent,  separate  and  distinct  intent  to  give  the  legacy,  the  particnlar 
property  out  of  which  it  was  to  be  paid  being  a  secondary  thought.'  A  xaete 
gift,  however,  of  an  annuity  charged  upon  land  is  specific.^  But  if  a  testator 
direct  freehold  or  leasehold  estate  to  be  sold,  and  then  dispose  of  the  proceeds 
in  such  a  manner  as  to  show  an  intention  that  the  legatees  should  take  them 
specifically,  the  legacies  will  be  specific.*<> 

It  seems  to  have  been  considered  in  England  that,  after  the  Wills  Act,^ 
which  made  the  will  speak  from  the  death  of  the  testator,  a  residuary  devise  of  real 
estate  was  not  specific  ;'*  but  it  is  now  settled,  that  such  devises  are  still  specific.** 


'  Richards  v.  Richards,  9  Price,  226. 

■  See  Bothamley  v.  Shersoriy  L.  R.,  20  Eq.,  304. 

*  Indian  Snocetjaion  Act,  B.  129,  illnstration  (a).     Gftyre  v.  Gayrey  3  Vern.,  538. 

*  Nishett  V.  Mwrau,  5  Ves.,  149. 

*  Qreen  v-  SymondSf  1  Bro.  G.  C,  128,  note. 

*  Forester  r,  Leigh,  Amb.,  171. 

'  King  v.  6?iorf,  1  P.  Wms.,  402  ;  Patching  v.  Bamett,  61  L.  J.,  Ch.,  74. 
"  Mann  v.  Copelandf  2  Madd.,  223  ;  see  Colville  v.  Middleton,  3  Beav.,  570. 

*  Indian  Succession  Act,  s.  129,  illustrations  (d)  and  (e). 

^®  Page  v.  Leapingivellf  18  Ves.,  463.    Indian  Succession  Act,  s.  129,  illustration  < 

^>  1  Vict.,  c.  26. 

»•  See  Dady  ▼.  Hartridge,  1  Dr.  and  Sm.,  241. 

^*  Hensman  y.  Fryer,  L.  B.,  8  Cli.,  420  ;  Lancefield  r.  IggiUden,  L.  B.,  10  Ch.,  19) 
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Under  the  Indian   Succession  Act,  which   also  speaks  from  the  death  of  the 
testator,^  a  residuary  devise  of  real  estate  is  also  specific. 

A  beqnest  of  all  the  testator's  personal  estate  genei^ally  is  not  specific. 
The  Terj  terms  of  snch  a  disposition  demonstrate  its  generality.*  But,  if  a  man, 
having  personal  property  elsewhere,  hequeaths  all  his  personal  estate  at  a 
particular  place,  the  legacy  is  specific,  and  all  the  personal  property  at  that 
place  will  pass,  and  if  there  is  a  deficiency  of  assets  to  pay  other  legacies,  this 
legacy  will  not  ahate  with  them.^ 

A  heqnest  to  buy  a  particular  article  or  particular  house  or  other  property 
is  not  specific :  nor  is  a  bequest  of  a  horse,  or  of  an  annuity  worth  so  much,  or 
of  a  particular  sum  of  money .^ 

Where  a  particular  sum  of  money  is  bequeathed,  the  legacy  is  not  specific 
because  the  stock,  funds  or  other  securities  in  which  it  may  be  invested  are 
described  in  the  will.^  Thus  a  bequest  of  "  Rs.  10,000,  now  invested  in  shares 
of  the  East  Indian  Railway  Co."*  or  "  secured  by  mortgage  of  the  Rampore 
Factory  "  or  of  "  Rs.  10,000  of  my  funded  property  "  is  not  specific.^  In  order 
that  such  a  bequest  should  be  construed  as  specific,  it  must  clearly  appear  that 
the  testator  meant  to  bequeath  the  identical  stock  or  funds.  A  gift  of  all 
"  my  stock  in  the  M.  R.  Co."  has  been  held  to  be  a  specific  legacy,^  and  it  would 
Beem  generally  that  where  a  legacy  is  of  any  kind  of  stock  which  is  particu- 
larized by  the  word  *my,'  or  by  any  other  expression  which  indicates  the 
testator's  intention  of  making  it  specific  or  individual,  it  is  to  be  deemed 
specific*  But  a  direction  to  sell  or  transfer  a  certain  amount  of  stock,  or  to 
pay  it  as  soon  as  possible,  will  not  make  the  bequest  specific.  ^^ 

If  a  bequest  is  made  in  general  terms  or  in  round  numbers  of  a  certain 
amount  of  stock,  the  mere  fact  that  the  testator  at  the  date  of  his  will  was 
possessed  of  stock  of  the  kind  specified  to  an  equal,  or  greater  amount  than  the 
amount  bequeathed,  will  not  make  the  legacy  specific.^^     It  is  in  fact  a  question 

*  8.  77. 

'  Williams  on  Executors,  1177. 

•  Sayer  ▼.  Sa^er,  2  Vem.,  688 ;  see  Oayre  v.  Gayre^  2  Vern.,  638,  and  the  cases  there  cited 
^  Indian  Sooesaion  Act,  s.  129,  illostration  (/).    This  section  applies  to  Hindns  etc.  nnder 

the  Hindu  Wills  Act. 

*  Indian  Succession  Act,  s.  130.     This  section  also  applies  to  Hindns  etc.  under  the  Hindu 
W         Let. 

"'iUaume  y.  Adderley,  15  Yes.,  884. 
^dian  Succession  Act,  s.  130.  illustration. 
dhamley  v.  Shers&n,  L.  B.,  20  £q.,  804. 

ihton  T.  Ashton,  8  P.  Wms  ,  384;  see  note  to  Hinton  v.  Pinket  ^  P*  Wms.,  538. 
HihUy  y.  Perry,  7  Yes.,  622,  p.  629 ;  Webster  v.  Hale,  8  Yes.,  440. 

ndian  Succession  Act,   s.  181,  following   Purse  v.   Snaplin,!   Atk.,   413;  Partridge  y, 
Pt  e,  Gas.  Temp.  Talbot,  226  j  Bronsden  v.  Winter,  Amb.,  57  ;  Oillaume  y,  Adderley^  15  Yes., 
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of  intention  whether  a  legacy  which  is  invested  in  stocks  or  funds  is  a  specific 
legacy  or  not.^  The  actual  gift  of  the  legacy  may  not  contain  words  showing 
that  it  is  specific,  but  it  may  appear  from  other  parts  of  the  will  that  it  is  so.' 
In  Jeffreys  v.  Jeffreys,^  the  testator  gave  a  legacy  of  £2702  3«.,  Bank  of  England 
stock,  and  £2000  of  stock  in  the  East  India  Company  and,  at  the  time  he  made 
his  will,  he  had  exactly  that  amount  of  stock.  The  Court  considered  that  this 
fact  was  a  strong  argument  in  favour  of  the  legacy  being  specific,  and  treatiBg 
it  accordingly  held  that  the  sale  of  portion  of  the  stock  was  an  ademption 
pro  tanio.^ 

In  Page  v.  Yaung,^  a  legacy  was  given  in  these  words — **  I  give  to  A  the 
interest  of  £4,500  money  in  the  funds  for  her  absolute  use  and  benefit,"  follow- 
ed  by  specific  gifts  to  the  same  legatee,  and  the  words  '*  and  at  A's  decease  the 
funded  property  to  H.'*  The  testatrix  had,  at  the  date  of  the  will,  an  alMolute 
interest  in  £4,000  consols.  It  was  held  that  the  gift  was  a  specific  gift  to  A 
for  life  with  a  gift  over  to  H  absolutely.  Malins,  V.  C,  said,  "  I  am  of  opinion, 
looking  at  the  situation  of  the  testatrix,  that  she  intended  it  (the  form  of  ex- 
pression) to  mean  my  money  in  the  funds,"  that  is,  money  already  in  the  fnnds. 

A  direction  that  a  money  legacy  is  not  to  be  paid  until  some  part  of  the 
testator's  property  shall  have  been  reduced  to  a  particular  form,  or  remitted 
to  a  particular  place  will  not,  of  itself,  make  the  legacy  specific.^  Thus,  wh^ie 
there  is  a  direction  that  a  legacy  shall  not  be  paid  till  the  testator's  property 
in  India  be  realized  in  England  will  not  make  the  legacy  specific?  The 
direction  is  looked  upon  as  a  direction  for  the  mere  convenience  of  the  estate. 
So,  where  sums  of  money  are  bequeathed  by  a  testator,  who  has  property 
in  England*and  in  India,  to  persons  resident  in  each  place,  with  a  direction  that 

885  ;  8le€ch  t.  Torringtonf  2  Yes.  Sen.,  660  ;  Webster  v.  Hale,  8  Yes.,  ilO ;  MaeDonald  ▼.  /mM, 
L.  B.,  8Ch.  D.,  101  i  Purse  v.  Snaplin,  1  Atk.,  415  ;  Wilson  v.  Brotonsmith,  9  Yes.,  180;  Section 
131  of  the  Indian  Snooession  Act  applies  to  Hindns  eto.  under  the  Hindu  Wills  Act. 

*  See  Partridge  r.  Partridge,   Gases  Temp.  Talbot,  p.  226. 

*  See  Toionseand  y.  Marttn,  7  Hare,  471 ;  Hosking  v.  NiehollSj  1  T.  and  C.  C-»  478;  MiUari 
y.  Bailey t  L.  B.,  1  £q.,  878  ;  In  Ashton  y.  Ashton,  Gases,  Temp.  Talbot,  162 ;  Jeffrey  y.  Jtfrryir 
8  Atk.,  120 ;  Page  v.  Towng,  L.  B.,  19  Eq.,  601,  where  legacies  were  held  to  be  specific.  See 
Indian  Succession  Act,  s.  181,  illustration. 

*  8  Atk.,  120. 

*  See  Avelyn  y.  Ward^  1  Yes.  Sen  ,  424-5  ;  Indian  Sacoession  Act,  s.  131,  illustration. 

*  L.  B.,  19  Bq.,  601. 

*  Indian  Succession  Act,  s.  132.  This  section  applies  to  Hindus  eto.  under  the  ids 
Wills  Act. 

*  Ibid.,  illustration.  This  illustration  is  borrowed  from  the  case  of  Sadler  y.  -  ^i 
8  Yes.,  617,  where  the  testator  bequeathed  to  A  and  B  £1,000  each,  "  which  legacies  I  '  ect 
to  be  paid  as  soon  as  my  property  in  India  shall  be  realised  in  England,"  and  it  was  hek  lat 
the  legatees  would  haye  been  entitled  to  satisfaction,  although  all  the  property  of  the  tef    Dor  • 

ihonld  haye  been  transmitted  to  England  in  his  lifetime. 
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they  shall  be  paid  out  of  the  assets  in  the  respective  countries,  such  a  direction 
will  not  oonstitute  the  legacies  specific.^ 

A  general  residuary  clause  is  not  the  less  general  because  it  contains  an 
enumeration  of  some  of  the  items  of  which  it  may  consist,*  and  the  ai-ticles 
enumerated  will  not  be  deemed  to  be  specifically  bequeathed.'^ 

In  case  of  property  specifically  bequeathed  to  two  or  more  persons  in  suc- 
cession^ it  must  be  retained  in  the  form  in  which  the  testator  left  it,  although 
it  may  be  of  such  a  nature  that  its  value  is  continually  decreasing,  as  in  the 
case  of  leaseholds  or  annuities  for  the  life  of  a  third  person,*  where  it  might 
happen  that  the  bounty  intended  for  the  subsequent  taker  might  be  defeated  by 
the  first  taker  living  as  long  as  the  term  of  the  lease  or  annuity  lasted.^ 

But  where  property  comprised  in  a  bequest  to  two  or  more  persons  in  sue- 

m 

cession  is  not  specifically  bequeathed,  the  Indian  Succession  Act,  following  what 
is  known  as  the  rule  in  Howe  v.  Lord  Dartmouthf^  provides  that  in  the  absence 
of  any  direction  to  the  contrary  it  shall  be  sold  and  the  proceeds  of  the  sale 
invested  in  such  securities  as  the  High  Court  may,  by  any  general  rule  to  be 
made  from  time  to  time,  authorize  or  direct,  and  the  fund  thus  constituted  shall 
be  enjoyed  by  the  successive  legatees  according  to  the  terms  of  the  wilU  In 
all  such  cases  it  is  a  question  of  the  intention  of  the  testator  to  be  gathered  from 
the  whole  will ;  and  unless  some  expression  can  be  gathered  from  the  will  that 
the  property  is  not  to  be  enjoyed  in  its  existing  state,  the  rule  must  be  ap- 
plied.* The  mere  absence  of  any  direction  to  convert  will  not  preclude  the 
application  of  the  rule.®  Where,  however,  there  is  an  indication  of  inten- 
tion that  the  property  is  to  be  enjoyed  in  its  existing  state,  it  must  be  so 
enjoyed.  1® 

*  KirkpcUrick  v.  Kirkpatricle,  cited  in  Roberts  v.  Poeockf  4  Ves.,  168  j  WilUams  on  Exe- 
cutors, 1167. 

*  Pickup  V.  Atkijtaon,  4  Hare,  628,  per  Wioram,  V.  0. 

*  Indian  Snocession  Act,  s.  133,  which  applies  to  Hindas  etc.  Taylor  y.  Taylor,  C  Sim. ; 
Buth^and  v.  Cooke,  1  Coll.,  498  •  Fielding  v.  Preston,  1  DeG.  and  J.,  438 ;  In  re  TootaVs 
Estate,  L.  B.,  2  Ch.  D.,  628  j  MacDonald  v.  Irvine,  L.  B.,  8  Ch.  D.,  101. 

*  Indian  Snocession  Act,  s.  134.  This  section  applies  to  Hindus  etc.  under  the  Hindu 
Wills  Act. 

»  Bed  Pickering  v.  Pickering,  4  My.  and  Cr.,  219  ;  and  Thurshj/  v.  Thurshy,  L.  B.,  19  Eq., 
395     here  the  cases  on  this  subject  are  collected. 

'  Ves.,  137. 

ndian  Succession  Act,  s.  135.'  This  section  applies  to  Hindus  etc.  under  the  Hindu 
Wfl      Let. 

utherland  v.  Cooke,  1  Coll.,  498 ;  Blann  v.  Bell,  5  DeG.,  and  Sm.,  658  ;  Murton  y.  Mark- 
by,        ieay.,  196. 

Horgan  y.  Morgan,  14  Beay.,  72,  83. 

'dickering  y.  Pickering,  4  Myl.  and  Cr.,  304,  per  Lord  Cottenham. 

J  J 
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In  England  the  effect  of  the  later  decisions  has  been  to  allow  small  indica- 
tions of  intention  to  prevent  the  application  of  the  nile.^ 

I  have  already  referred  to  the  distinction  between  specific  and  demonstra- 
tive legacies.  We  have  seen  that,  in  general,  a  legacy  payable  out  of  a  fund 
or  other  property,  whether  real  or  personal,  is  demonstrative,*  e.  g.,  a.  legacy 
of  Rs.  1,000  out  of  the  sum  of  Bs.  2,000  due  by  A,  or  of  80  chests  of  the  indigo 
grown  at  the  factory  of  B.^  In  all  such  cases  it  is  considered  that  there  is  a 
fixed,  independent,  separate  and  distinct  intent  to  give  the  legacy,  the  fund  or 
other  property  being  merely  pointed  out  as  the  particular  fund  or  property  from 
which  it  is  payable.*  A  bequest  of  Bs.  10,000  out  of  the  testator's  estate  of 
Bamnagar,  or  charged  on  his  estate  of  Bamnagar  is  demonstrative,  the  gift 
being  a  gift  of  so  much  money  intended  for  the  legatee  at  all  events.^  A  gift,  how- 
ever, of  a  sum  of  money,  part  of  the  produce  of  real  estate  directed  to  be  sold^ 
followed  by  a  gift  of  the  residue  of  the  sale  proceeds  to  others,  is  substantially 
a  gift  of  the  estate  to  be  sold  and  divided,  and  not  a  gift  of  leg^acies  with  a 
collateral  charge  on  the  estate  ;  and  these  gifts  are  specific  and  will  be  adeemed 
if  the  testator  sell  the  estate  in  his  lifetime.^ 

A  bequest  of  "  Bs.  10,000,  being  my  share  of  the  capital  embarked  in  the  busi- 
ness of  B  &  00.""^  or  of  "  £10,000,  my  present  capital  in  the  business  of  banker 
at  C,  hereinbefore  given  to  him,  shall  be  paid  to  him,  my  said  son  A,  it  being 
my  intention  to  give  him  such  capital  of  £10,000,  wherever  the  same  may  be ; " 
is  also  demonstrative.'  The  fund  or  stock  on  which  a  demonstrative  legacy  is 
charged  is  merely  the  primary  fund  out  of  which  payment  of  the  l^acy  is  to  be 
made,  and  although  it  be  called  in,  or  be  not  in  existence  at  the  time  of  the  tes- 
tator's death,  the  legacy  will  not  fail,  but  will  be  payable  out  of  the  general  assets.* 

^  Morgan  v.  Morgant  14  Beav.,  82,  per  Lobd  Romillt.  As  to  what  will  be  taken  as  a 
Btiffioient  indication  in  the  will  to  exclade  the  operation  of  the  rule,  see  Thursby  ▼.  llturtbf, 
L.  B.,  19  Eq.,  395  ;  Sutherland  v.  Cooke,  1  Coll.,  498  j  CoIUtm  v.  Collins,  2  M.  and  K.,  703 ; 
Hinves  r.  Hinres,  3  Hare,  609 ;  Wearing  v.  Wearing,  23  Beay.,  99 ;  Skirving  v.  Williaw^  34 
Beav.,  275  ;  Porter  v.  Baddeley,  L.  R.,  5  Ch.  Div.,  542  j  In  re  Chancellor,  L.  B.,  26  Ch.  D.,  42. 

■  SavUle  V.  Blaeket,  1  P.  Wms.,  777. 

*  Indian  Saccession  Act,  s.  137,  illustration  (6). 

*  Mann  y.  Copeland,  2  Madd.,  223. 

*  Indian  Succession  Act,  s.  137,  illustration  (b) ;  see  SavUle  v.  Blacket,  1  P.  Wme.,  777 ; 
Fowler  ▼.  Willoughby,  2  S.  and  S.,  364. 

'  Newhold  r.  Boadknight,  1  B.  and  My.,  677  ;  per  Sib  John  Lsach,  M.  B.  ;  Page  t.  rp- 
ingwell,  18  Yes.,  463. 

"*  Indian  Succession  Act,  s.  137  ;  Attwater  r.  Attumter,  18  Beav.,  330. 

*  Sparrow  v.  Joeselyn,  16  Beav.,  185  ;  see  Bevan  v.  Attomey-Qeneral,  4  Giif.,  361. 

*  Viekers  v.  Pound,  6  H.  L.,  Ga.,  885  ;  Oiflaume  v.  Adderley,  15  Yes.,  384  ;  see  «& 
Suooession  Act,  s,  140,  which  applies  to  Hindus  etc. 
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Demonstrative  legacies  are  specific  in  one  sense,  and  general  in  another ; 
specific,  as  being  given  ont  of  a  particular  fund,  and  not  out  of  the  estate  at 
^T^ ;  general,  as  consisting  only  of  definite  sums  of  money  and  not  amounting 
to  a  gift  of  the  fund  itself  or  any  aliquot  part  of  it.^  A  demonstrative  legacy, 
too,  is  so  far  specific  that  it  will  not  be  liable  to  abate  with  general  legacies 
upon  a  deficiency  of  assets.*  It  is  liable  to  abate,  however,  when  it  becomes  a 
general  legacy  by  reason  of  the  failure  of  the  fund  out  of  which  it  is  payable.^ 
Where  the  subject-matter  of  a  specific  bequest  produces  income,  the  bequest, 
as  already  pointed  out,  carries  the  income  accruing  from  the  date  of  the  testa- 
tor's death,  for  the  specific  legacy  vests  from  the  time.*  A  demonstrative 
legacy,  however,  does  not  carry  income  or  interest  from  the  testator's  death. ^ 

The  distinction  between  demonstrative  and  other  legacies  is  discussed  at 
great  length  in  the  case  of  Paget  v.  Huish,^  to  which  reference  may  be  made. 

Portion  of  a  fund  may  be  specifically  bequeathed  and  a  legacy  be  directed 
to  be  paid  out  of  the  same  fund,  as  where  the  testator  bequeaths  to  A  Rs.  1,000, 
being  part  of  the  debt  due  to  him  from  X,  and  also  directs  that  out  of  the 
same  fund  Bs.  1,000  should  be  given  to  B.  Here  the  legacy  to  B  is  clearly 
demonstrative,  while  that  to  A  is  specific.  In  such  a  case  the  specific  legacy 
must  be  paid  first,  and  the  other  out  of  the  residue.  If  the  residue  be  in- 
saffident  the  balance  of  the  demonstrative  legacy  must  be  paid  out  of  the 
general  assets  of  the  testator.^ 

It  is  a  general  rule  that  in  order  to  complete  the  title  of  a  specfic  legatee 
to  his  legacy  the  thing  bequeathed  must  at  the  testator's  death  remain  in 
specie  as  described  in  the  will,*  for  such  a  legacy  is  always  liable  to  what  is 
called  ademption  by  the  testator. 

Ademption  is  thus  explained  by  the  Indian  Succession  Act :  "  If  anything 
which  has  been  specifically  bequeathed  does  not  belong  to  the  testator  at  the 
time  of  his  death,  or  has  been  converted  into  property  of  a  different  kind,  the 
legacy  is  adeemed, — ^that  is,  it  cannot  take  effect  by  reason  of  the  subject-matter 
having  been  withdrawn  from  the  operation  of  the  will."*      It  is  in  fact  a  conse- 

^  Smith  V.  Fitug^rald,  3  Yes.,  and  B.  5  per  Grant,  M.  B. 

•  King  Y.  MaHin,  2  Ves.  Jan  ,  640  j  2  Wma.,  1166. 

•  MMins  V.  Smithy  1  Dr.  and  Sm.,  210  ;  per  Kindkbslby,  V.  0. 

Indian  Snooession  Act,  8.  809  and  Probate  and  Administratiye   Act,  a.  128 ;  Jacques  ▼. 
Ch    iders,  2  Coll.,  485,  440. 

•  Mullitya  v.  Smithf  1  Dr.  and  Sm.,  204,  210.  Intestate  and  Testamentary  Snooession  in 
In.       p.  172-3. 

1  Hem.,  and  Mil.,  663  ; 

Indian  Snocession  Act,  s.  188.     This  section  applies  to  Hindus  etc. 

2  Williams  on  Executors,  p.  1326. 

Indian  Saccession  Act,  s.  139.     This  section  also  applies  to  Hindus  etc. 
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quence  of  the  very  nature  of  a  specific  legacy  that  this  effect  takes  place.  If  the 
subject-matter  of  the  legacy  is  only  partially  extinguished  there  yrill  he  only 
a  partial  ademption. ^  The  principle  of  ademption  does  not  apply  to  demonstra- 
tive legacies,*  for  on  failure  of  the  fund  out  of  which  they  are  payable,  they 
are  to  be  paid  out  of  the  general  estate. 

Although  all  cases  of  ademption  arise  from  a  supposed  alteration  of  the 
intention  of  the  testator,^  it  has  been  said  that  the  only  rule  to  be  adhered  to  is  to 
see  whether  the  subject  of  the  specific  bequest  remained  in  specie  at  the  time 
of  the  testator's  death,  as  the  idea  of  discussing  the  particular  motives  and 
intention  of  the  testator  in  each  case  in  destroying  the  subject  of  the  bequest 
would  be  productive  of  endless  uncertainty  and  confusion.*  Thus,  if  stock  is 
specifically  bequeathed  the  legacy  will  be  adeemed,  if  it  is  not  in  existence  at  the 
testator's  death. ^ 

A  bequest  of  all  the  testator's  stock  is  specific,  but  stock  not  purchased,  bat 
directed  to  be  purchased  merely,  will  not  pass  under  such  a  legacy,  for  the  speci- 
fic thing  must  be  in  existence  at  the  testator's  death.^  There  will  be  an 
ademption  pro  tanto,  if  part  of  the  stock  specifically  bequeathed  has  ceased  to  exisi^ 
But  where  stock,  which  has  been  specifically  bequeathed,  is  lent  to  a  third 
person  on  condition  that  it  shall  be  replaced,  and  it  is  replaced  accordingly,  the 
legacy  is  not  adeemed »  In  England,  it  seems  that  a  specific  legacy  of  stock  is  so 
irretrievably  adeemed  by  the  sale  of  the  stock  that  it  cannot  be  revived  by 
a  new  purchase  of  similar  stock.^  In  Partridge  v.  Partridge,^  where,  howeTcr, 
the  legacy  was  not  specific,  the  testator,  who  bequeathed  l.OOOZ.  S.  B.  stock  to 
B,  was,  at  the  time  of  making  the  will,  possessed  of  £1,800  of  such  stock, 
but  he  afterwards  reduced  it  to  £200,  dJid  then  again  increased  it  to  £LfiQO. 
It  was  held,  that  the  after-purchased  stock  passed  by  the  will  to  the  legatee. 
Lord  Talbot  said,  '^  if  the  selling  out  stock  is  an  evidence  to  preBume  an  altera- 
tion of  the  intention  of  the  testator,  surely  his  buying  in  again  is  as  strong  an 
evidence  of  his  intention  that  the  legatee  should  have  it  again."^^ 

In  Mathews  v.  FouUham^  the  testator,  being  at  the  time  possessed  of  £1,000 

*  Humphreys  v.  Humphreys,  2  Coz.,  185  ;  Hayes  v.  Hayes,  1  Keen.,  97. 
^  Indian  Sncoession  Act,  s.  140. 

■  PartHdge  v.  Partridge,  Cases,  Temp.  Talbot,  227. 

^  Humphreys  y,  Humphreys,  2  Coz,  195,  per  Lobd  Talbot  ;  Williams  on  Ezecutors,  1329. 

*  Indian  Sncoession  Act,  s.  145,  which  applies  to  Hindus  etc. 

*  Thomas  ▼.  Thomas,  27  Beav.,  537  ;  See  Ashhumer  v.  MaeOuire,  2  Bro.  C.  C,  11 
^  Indian  Succession  Act,  s.  146,  which  applies  to  Hindus  etc. 

'  1  Eop.  3  ;  Williams  on  Ezecutors,  p.  1330. 

*  Cases,  Temp.  Talbot.,  227. 

'  See  remarks  upon  this  case  by  Lobd  Habdwickb  in  AveUyn  v.  Ward,  1  Yer  » p* 

426,     See  also  Drinktvater  v.  Falconer^  2  Vea.  Sen.,  623. 
»<»  L.  R  ,  2  JEq.,  6G0. 
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gaaranteed  stock  in  the  N.  B.  Railway,  bequeathed  to  A  **  my  one  thousand 
N.  B.  Railway  preference  shares."  After  the  date  of  his  will  he  sold  his  N.  B. 
guaranteed  stock,  but  died  possessed  of  shares  and  stock  in  the  N.  B.  Railway 
acquired  by  seyeral  subsequent  successiye  purchases  exceeding  the  amount  be- 
queathed to  A.  It  was  held  by  Wood,  V.  C,  that  the  bequest  being  specific  had 
been  adeemed ;  that  a  contrary  intention,  so  as  to  exclude  the  operation  of  1  Yict., 
0.  16j  8.  24,  appeared  in  the  will,  and  that  A  was  not  entitled  to  have  his  legacy 
satisfied  out  of  the  N.  B.  shares  and  stock  in  the  possession  of  the  testator  at 
the  time  of  his  death.  Wood,  Y.  C,  in  referring  to  the  fact  that  the  subsequent- 
ly purchased  stock  had  not  been  purchased  at  one  time,  said :  *^  This  bit-by-bit 
purchase  would-  not  come  within  the  reasoning  of  Lord  Hardwicee  in  Aveleyn 
▼.  Wardj'^^  in  which  Lord  Hardwicke  discussed  the  case  of  Partridge  v.  Partridge, 
The  Indian  Succession  Act,  however,  is  precise  as  to  the  effect  of  a  purchase 
of  an  equal  quantity  of  similar  stock  after  the  sale  of  stock  specifically  be- 
queathed. If  the  newly  purchased  stock  is  in  existence  at  the  death  of  the 
testator,  the  legacy  is  not  adeemed.'  But  the  stock  purchased  must  be  the  same 
as  that  which  had  been  sold.  In  Pattison  y.  Pattison,^  where  the  testator,  haying 
made  a  specific  bequest  of  "  £50  long  annuities,  purchased  with  £1,000  left 
by  the  will  of  J.  T.,"  sold  the  long  annuities  and  purchased  new  annuities, 
which  differed  only  from  the  long  annuities  by  being  terminable  quarter  of 
a  year  sooner,  the  legacy  was  held  to  be  adeemed.  A  conyersion  which  leaves 
the  bequest  in  substantially  the  same  estate  as  it  was  before,  as  where  shares 
are  converted  into  stock  by  a  resolution  of  a  Company,  will  not  cause  ademp- 
tion. Thus,  in  Oakes  v.  Oakes,*  a  bequest  of  all  my  Great  Western  Railway  shares 
was  held  to  pass  shares  in  the  Great  Western  Railway  Company  which  the 
testator  had  at  the  time  of  the  will,  but  which  were  before  his  death,  by  a 
resolution  of  the  Company,  converted  into  consolidated  stock,  the  change  being 
held  to  be  a  mere  formal  change.^  So,  in  In  re  Pilkington,^  where  Railway 
bonds  specifically  bequeathed  were  afterwards  converted  into  shares  by  a 
general  arrangement  with  the  bond-holders,  it  was  held  there  was  no  ademption. 
In  In  re  Lane^  however,  a  testator,  having  certain  debentures  at  the  date 
of  his  will,  thereby  gave  "  all  my  debentures "  upon  certain  trusts,  and  after 
the  date  of  the  will,  he  exercised  an  option  given  to  him  by  the  Company  which 
had  issued  the  debentures,  and  converted  them  into  debenture  stock  of  the 

Yes.  Sen.,  423. 

.  168,  which  applies  to  Hindas  eto. 
\  My.  and  Keen,  12. 
)  Hare.,  666,  672. 

^ee  Morrice  t.  Aylmety  L.  B.,  10  Ch.,  148,  L.  B.,  7  H.  L.,  717. 
^  K.  B.,  246,  cited  in  In  re  Lane,  L.  B.,  14  Gh.  Div.,  856. 

4  Ch.  D.,  856 !  see  In  r«  Johnstone^a  Settlement,  idid,  162. 
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same  Company  ;  and  it  was  held  tliat  the  debenture  stock  did  not  pasft  hj  the 
will,  Hall,  V.  C,  being  of  opinion  that  debenture  stock  was  essentially  different 
from  debentures.^ 

There  is  no  ademption  where  a  thing  specifically  bequeathed  undergoes 
a  change  between  the  date  of  the  will  and  the  testator's  death,  and  the  change 
takes  place  by  operation  of  law,  or  in  the  course -of  execution  of  the  proviaioxia 
of  any  legal  instrument  under  which  the  thing  bequeathed  was  held,*  as  "where 
stock  specifically  bequeathed  is  changed  by  Act  of  Parliament*  or  by  Act  of 
the  Legislature  of  India,*  or  where  money  invested  in  consols  in  the  names  of 
trustees  for  the  testator  is  transferred  under  the  settlement  into  the  testator's 
own  name.^  So,  where  A  bequeaths  to  B  the  sum  of  10,000  rupees  in  promis- 
sory notes  of  the  Government  of  India,  which  he  has  power,  under  his  marriage- 
settlement,  to  dispose  of  by  will,  and  afterwards,  in  A's  lifetime,  the  fond  is 
converted  into  consols  by  virtue  of  an  authority  contained  in  the  6ettleinent<, 
there  is  no  ademption.^ 

A  specific  bequest,  however,  of  stock  standing  in  the  names  of  trustees  will, 
it  has  been  held  in  England,  be  adeemed  by  a  change  in  the  investment.^  If 
a  thing  specifically  bequeathed  undergoes  a  change  between  the  date  of  the  will 
and  the  testator's  death,  and  the  change  takes  place  without  the  knowledge 
or  sanction  of  the  testator,  the  legacy  will  not  be  adeemed,  as  where  A  bequeaths 
to  B  "all  his  three  per  cent,  consols,"  and  the  consols  are,  without  A's  know- 
ledge, sold  by  his  agent,  and  the  proceeds  converted  into  East  India  stock.' 
In  Basan  v.  Brundun,^  the  testator,  seven  days  before  his  death,  had  direct- 
ed his  agents  in  England  to  invest,  in  any  funds  beneficial  to  the  estate,  certain 
sums  of  money  which  he  had  specifically  bequeathed.  Before  receiving  the  in- 
structions, the  agents  had,  unknown  to  the  testator,  already  invested  the  money 
in  4|  per  cents.  Shadwell,  V.  C,  held,  that,  by  this  unauthorized  act  of  the 
agents,  there  was  no  ademption.  So,  where  there  has  been  a  wrongful  conver- 
sion of  the  subject-matter  of  a  specific  bequest,  without  the  knowledge  or 
sanction  of  the  testator,  by  a  third  person,  the  bequest  is  not  adeemed.^^^ 

*  As  to  the  difference  see  jndgment  of  Jamrs,  L.  J.,  in  j^ttree  ▼.  HatM,  L.  R.,  9  Gh.  D.,  S49. 

*  Indian  Snccession  Act,  s.  150,  which  applies  to  Hindns  etc. 

*  Partridge  y.  Fartridge,  Gases,  Temp.  Talbot.,  227  ;  see  Odkes  v.  Oahes,  9  Hare,  666. 
^  Indian  Snocession  Act,  s.  150,  illustration  (a). 

*  IWd.,  illustration  (b)  following  the  principle  in  Lee  ▼.  Lee,  27  L.  J.,  Gh.,  824 ;  Dir^'^'^f^  v. 
Askew 1 1  Goz,  427  ;  and  Jones  v.  Southallf  32  Beav.,  31. 

*  J6id.,  illustration  (c). 

*  Harrison  v.  Jackson,  L.  B.,  7  Gh.  D.,  389. 

*  Indian  Succession  Act,  e.  151,  which  applies  to  Hindus  etc. 

*  8  Sim.,  171. 

*®   Domvile  v.  Taylor,  32  Beav.,  604.     See  Shaftesbury  v.  Shafteshury,  2  Vem.,  747.  «- 

tate  and  Testamentary  Successiou  in  India,  p.  181. 
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In  general  a  beqnest  of  goods  in  a  particular  place  is  adeemed  by  their 
remoyal.^  But  such  a  bequest  is  not  adeemed  by  a  removal  from  any  temporary 
cause,  or  by  fraud,  or  without  the  knowledge  or  sanction  of  the  testator.*  Thus, 
it  has  been  held  that  removal  of  a  thing  specifically  bequeathed  for  temporary 
purposes,  as  for  repairs,*  or  for  safe  custody,  or  preservation  from  fire,  will  not 
operate  as  an  ademption.^ 

In  Heseltine  v.  Heseltine,^  the  testator  bequeathed  all  his  furniture  at  D  and 
W  to  his  wife,  and,  after  making  his  will,  removed  to  B,  to  which  he  transferred 
his  furniture  from  D  and  W.  Leach,  V.  C,  held,  that  the  bequest  was  adeem- 
ed- If,  however,  property  specifically  bequeathed  be  removed  from  the  place 
where  it  is  stated  to  be  in  the  will,  the  removal  will  not  cause  ademption,  if 
the  place  is  only  referred  to  in  order  to  complete  the  description  of  the  subject- 
matter  of  the  bequest.*  It  must  be  a  question  of  construction  whether  a 
locality  referred  to  is  essential  to  the  bequest  or  is  merely  descriptive.  The  nature 
of  the  place  may  be  a  criterion.  Thus,  if  a  legacy  be  of  all  the  testator's  goods 
on  board  a  particular  vessel  then  lying  in  the  river  Hooghly,  the  reference  to 
the  locality  is  purely  descriptive,  as  the  goods  could  not  be  intended  to  remain  in- 
definitely on  board  the  ship,  and  a  removal  by  the  testator's  direction  of  the  goods 
to  a  warehouse  where  they  are  to  remain  till  the  testator's  death  would  not  operate 
as  ademption.'^  Again,  if  a  testator  who  is  possessed  of  one  set  of  furniture 
only,  resides  alternately  in  two  houses  in  different  places,  remo\4ng  the  furniture 
from,  one  house  to  the  other  as  occasion  requires,  gives  a  legacy  of  his  f umituro, 
the  removal  from  time  to  time  does  not  revoke  the  legacy  by  ademption.^  In 
a  hequest  of  all  the  testator's  bills,  bonds  and  other  securities  "  then  lying  at 
his  lodgings  in  C  "  the  words  referring  to  locality  are  clearly  descriptive,  and, 
if  at  the  death  of  the  testator  his  effects  have  been  removed,  the  legatee  will 
he  entitled  to  the  legacy.^ 

Where  the  thing  specifically  bequeathed  is  the  right  to  receive  something  of 
value,  as  a  debt  or  money  secured  by  a  bond  or  mortgage,  and  it  is  received  by  the 
testator  in  his  lifetime,  the  legacy  is  adeemed.  ^^     Thus,  payment  of  a  debt  is  an 

*■  Oreen  v.  SymondB,  1  Bro*  G.  0.,  128,  note. 
'  Indian  SnccoBsion  Act,  s.  147,  which  applies  to  Hindus  etc. 

•  Ld,  Brooke  y.  Warwick,  2  DeG.  and  Sm.,  425  j  Cockerell  v.  Earl  of  EsseeCf  L.  R.,  26  Oh. 
0.,  538. 

Domvile  ▼.  Taylor^  82  Beay.,  604  ;  Chcvpman  v.  Hori,  1  Ves.,  Sen.,  273. 
Madd.,  276. 

^dian  Succession  Act,  s.  148,  which  applies  to  Hindus  etc. 
"hid.,  8.  148,  illustration  (c).  Chapman  v.  Hart,  1  Ves.  Sen.,  273. 
*id.y  illustration  (a),  Laud  v.  Devaynes,  4  Biro.  G.  G.,  637. 
Ihid,,  illustration  (b),  Ominmgham  v.  Baue,  2  Gases,  Temp.  Talbot,  292  ;    see  Le  Qrice  y, 
fi\     ,  8  Mer.,  50. 

*  Indian  Succession  Act,  s.  141.     This  section  also  applies  to  Hindus  etc. 
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ademption  of  a  specific  bequest  of  that  debt,*  unless  there  be  an  express  direc- 
tion to  the  contrary  in  the  will,*  and  it  makes  no  difference  whether  the  testator 
himself  called  in  the  debt,  or  the  debtor  have  paid  it  voluntarily.*  So  the 
receipt  of  portion  of  a  debt  or  other  thing  which  the  testator  is  entitled  to 
receive  from  a  third  party  will  operate  as  an  ademption  jwo  tanto.* 

If  a  portion  of  an  entire  fund  or  stock  be  specifically  bequeathed,  the  re- 
ceipt by  the  testator  of  a  portion  of  the  fund  or  stock  will  operate  as  an 
ademption  only  to  the  extent  of  the  amount  so  received ;  and  the  residue  of 
the  fund  or  stock  will  be  applicable  to  the  discharge  of  the  specific  l^cj. 
Thus,  if  A  bequeaths  to  B  one-half  of  the  snm  of  10,000  rupees  due  to  him  from 
W,  and  A  in  his  lifetime  receives  6,000  rupees,  part  of  the  10,000  rupees,  the 
4000  rupees  which  are  due  from  W  to  A  at  the  time  of  his  death  belong  to 
B  under  the  specific  bequest.^ 

Where,  however,  the  thing  bequeathed  is  not  the  right  to  receive  something 
of  value  from  a  third  person,  but  the  money  or  other  commodity  which  wiH 
be  received  from  the  third  person  by  the  testator  himself  or  by  his  representa- 
tives, the  mere  receipt  of  such  sum  of  money  or  other  commodity  by  the  testator 
will  not  constitute  an  ademption ;  but  if  he  mixes  it  up  with  the  general  mass  of 
his  property,  the  legacy  is  adeemed.  Accordingly,  a  legacy  of  whatever  sunt 
may  be  received  in  respect  of  the  testator's  claim  against  B  is  not  adeemed, 
if  the  testator  receive  the  whole  amount  of  the  claim  and  sets  it  apart  from  the 
general  bulk  of  his  property.* 

A  portion  of  a  fund  may  be  specifically  bequeathed  to  one  legatee,  and  a 
legacy  charged  on  the  same  fund  bequeathed  to  another  legatee  ;  in  that  case,  < 
if  the  testator  receives  a  portion  of  that  fund,  and  the  remainder  of  the  fund 
is  insufficient  to  pay  both  the  specific  and  the  demonstrative  legacy,  the  spedfis 
legacy  must  be  paid  first,  and  the  residue  (if  any)  of  the  fund  shall  be  applied 
so  far  as  it  will  extend,  in  payment  of  the  demonstrative  legacy,  and  the  rest 
of  the  demonstrative  legacy  must  be  paid  out  of  the  general  assets  of  the  tes- 
tator."^ Therefore,  where  A  bequeaths  to  B  1,000  rupees,  part  of  the  debt  of 
2,000  rupees  due  to  him  from  W,  and  also  bequeaths  to  C  1,000  rupees  to  be 
paid  out  of  the  debt  due  to  him  from  W,  if  A  afterwards  receives  500  rupees, 

•  Rider  y.  Wager y  2  P.  Wms.,  381. 

•  Earl  of  Thomond  ▼.  Earl  of  Suffolky  1  P.  Wme.,  461. 

•  Innes  v.  Johnsony  4  Vea.,  568,  674 ;  Stanletjy  y.  Pottery  2  Cox,  180  ;  see  alao  J  fyt 
V.  HumphreySy  2  Cox,  185.     Intestate  and  Testamentary  Snccession  in  India,  p.  175. 

^  Indian  Succession  Act,  a.  142,  which  applies  to  Hindns  etc. 

•  Ihid.y  8. 143,  which  applies  to  Hindns  etc. 

•  Indian  Succession  Act,  s.  149,  which  applies  to  Hindns  etc.  See  Clarke  v.  h.  t 
Sm.  and  Giff.,  624  ;  Lee  v.  Lee,  27  L.  J.,  Oh.,  824 ;  and  Harrison  v.  Jackson,  L.  B.,  7  '  D., 
839,  where  Jbssel,  M.  B.,  questioned  the  decision  of  Stuart,  Y.  C,  in  Clarke  y,  Brom 

^  Indian  Succession  Act,  s.  144,  which  applies  to  Hindus  etc. 
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part  of  that  debt,  and  dies  leaving  only  1,500  rupees  due  to  him  from  W,  then 
of  these  1,500  rupees  1,000  rupees  belong  to  B,  and  500  rupees  are  payable  to  C, 
but  C  has  also  a  right  to  receive  500  rupees  out  of  the  general  assets  of  the 
testator.  Here  the  specific  legacy  is  to  be  paid  at  all  events,  whereas  the  fund, 
so  far  as  the  demonstrative  legacy  is  concerned,  is  merely  pointed  out  as  the 
fund  fi*om  which  it  is  payable  in  the  first  instance.  *^ 

The  confirmation  by  a  will  or  codicil  will  not  revive  a  legacy  which  has 
been  adeemed  in  the  meantime.^ 

Under  a  bequest  of  something  described  in  general  terms,  such  as  a  horse, 
a  pair  of  carriage  horses  or  a  diamond  ring,  the  executor  must  purchase  for  the 
legatee  what  reasonably  answers  the  description  of  the  article.^  But  a  bequest 
of  '*  my  pair  of  carriage  horses,"  which,  we  have  seen,  is  a  specific  bequest, 
will  of  course  fail,  if  the  testator  has  no  carriage  horses  at  the  time  of  his 
death.^  In  Evans  v.  ,TrippJ^  SiB  John  Leach,  V.  C.  said  : — "  A  gift  of  *  my 
grey  horse '  will  pass  a  black  horse,  which  is  not  strictly  grey,  if  it  be  found 
to  have  been  the  testator's  intention  that  it  should  pass  by  that  description ;  but 
if  the  testator  has  no  horse,  the  executor  is  not  to  buy  a  grey  horse." 

In  England,  the  bequest  of  a  specific  article,  which  is  in  pawn,  is  held  to  be 
a  full  gift  and  the  executor  is  bound  to  redeem  it,  if  the  a^ssets  of  the  estate 
will  permit  of  his  doing  so.^  Accordingly,  in  the  case  of  personal  pi'oporty, 
where  a  specific  legacy  is  pledged  or  charged  by  the  testator,  the  legatee  is 
entitled  to  have  it  redeemed  or  exonerated  by  the  executor,  and  if  the  executor 
fail  to  perform  that  duty,  the  legatee  is  entitled  to  compensation,  to  the  amount  of 
the  legacy,  against  the  personal  assets  of  the  testator. 7  This  is  so,  whether  the 
pledge  or  charge  be  for  the  debt  of  the  testator  himself  or  not.^  Under  the  In- 
dian Succession  Act,  which  applies  both  to  real  and  personal  property,  or,  to  speak 
more  strictly,  to  both  moveable  and  immoveable  property,  the  law  is  different. 
By  8. 154  of  that  Act,  where  any  property  specifically  bequeathed  is  subject  at  the 
death  of  the  testator  to  any  pledge,  lien,  or  incumbi^nce  created  by  the  testator 
himself,  the  legatee,  unless  a  contrary  intention  appear  in  the  will  itself,  must, 
if  he  accept  the  bequest,  accept  it  subject  to  the  pledge,  lien,  or  incumbrance. 
Important  questions,  therefore,  may  arise  as  to  what  is  a  sufficient  indication 

*  See  the  case  of  Kermode  ▼.  McDonald^  L.  R.,  1  Eq.,  459. 

^rinhwaier  ▼.  Falccmer,  2  Yea.  Sen.,  623  ;  see  Hopwood  r.  Hopwood,  7  H.  L.,  723,  Wma., 
133) 

indian  Saccession  Act,  s.  158,  which  applies  to  Hindus  etc. 
^id.f  iUostration  (b). 
Madd.,  92, 

ee  Aahbumer  v.  MticGuire,  2  Bro.  CO.,  111. 
Znight  y.  Davis,  3  My.  and  K.,  358,  per  Leach,  M.  E. 
Mhamley  v.  Shersoih  L-  R-;  20  Eq.,  304,  per  Jessel,  M.  R. 
K   K 
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of  a  contrary  intention.  The  section  itself  goes  out  to  provide  that  a  contrary 
intention  is  not  to  be  inferred  from  any  direction  which  the  will  might  contain 
for  the  payment  of  the  testator's  debts  generally.  Previonsly  to  17  and  18 
Vict.,  c.  113,  commonly  known  as  Locke  King's  Act,  the  rule  in  England  was  that 
the  personal  estate  of  a  deceased  debtor  was  the  primary  fnnd  to  pay  off  a  mort- 
gage, nnless  it  appeared  from  the  will  that  the  testator  intended  that  the 
mortgaged  property  should  be  the  primary  fund.^  By  that  Statute,  however, 
the  devisee  of  real  estate,  charged  vrith  the  payment  of  any  sum  of  money 
by  way  of  mortgage,  cannot  claim  payment  of  the  mortgage  out  of  personal 
assets,  unless,  as  under  s.  154  of  the  Indian  Act,  the  testator  shall  by  his  will, 
deed,  or  other  document  have  signified  any  contrary  or  other  intention.  It 
was  held  that  a  lien  for  unpaid  purchase-money  was  not  a  charge  by  way  of 
moi*tgage  under  the  Statute  ;•  but  under  a  subsequent  Statute,*  the  word 
•mortgage'  has  been  extended  to  include  such  alien.*  .The  law  in  England, 
as  enacted  by  Locke  King's  Act,^  with  reference  to  realty,  it  will  be  observed, 
is  similar  to  the  general  rule  laid  down  by  the  Indian  Succession  Act. 

The  provisions  of  the  Indian  Succession  Act  as  to  the  effect  of  a 
general  direction  to  pay  debts  are  in  accordance  with  the  decided  casca 
in  England,  under  Locke  King's  Act.  Thus,  a  general  direction  in  a  will 
that  "  all  just  debts  be  paid  as  soon  as  may  be,"  was  held  not  to  be  a  sufficient 
expression  of  a  contrary  intention.®  It  was  held  in  Woolstencroft  v.  WooUen'- 
croft,'^  ovenniling  the  decision  of  Stuart,  V.  C,  that  a  direction  that  all  debts, 
&c.,  should  be  paid  by  the  executms,  followed  by  a  gift  of  all  the  testator's 
real  estates,  which  were  subject  to  a  mortgage,  to  trustees,  who  were  also  exe- 
cutors, did  not  show  a  contrary  intention.  While  the  mere  expression  of  a 
direction  that  all  the  debts  should  be  paid  out  of  the  personal  estate  has  be«i 
held  not  to  be  a  sufl&cient  expression  of  a  contrary  intention,  so  as  to  prevent  a 
devisee  of  a  mortgaged  estate  taking  cum  onere  under  Locke  King's  Act,' 
it  seems  that  a  direction  to  pay  debts  out  of  a  particular  fund  is  sufficient  to 
show  a  contrary  intention.  In  Smith  v.  Smtth,^  the  testator  devised  a  house 
subject  to  a  mortgage  to  his  daughter,  and  bequeathed  all  his  personal  estate 
to  trustees  (of  whom  his  daughter  was  one),  and  directed  them  to  pay  his  debts 

'  Goodwin  v.  Lee,  1  K.  and  J.,  377. 

«  Hood  V  Hood,  26  L.  J.,  Ch.,  616  j  see  Bamewell  r.  Iremonger,  1  Dr.  and  S.,  24*1 

■  30  and  31  Viot.,  o.  69,  s.  2. 

♦  Intestate  and  Testamentary  SuoceBBion  in  India,  p.  183. 
»  17  and  18  Vict.,  c.  113,  s.  1. 

•  Pcmdrooke  y.  Friend,  1  John,  and  Hem.,  132 ;  Browneon  v.  Laiorance,  L.  R.,  6-L, 
'  2  DoG.  F.  and  J.,  347. 

"  Rowson  V.  Harrisonf  31  Beav.,  207, 
»  3  Giff.,  263. 
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thereont,  and,  subject  thereto^  to  divide  the  residue  among  his  children.  Stuart, 
V.  C,  held,  that  it  was  the  clear  intention  of  the  testator  that  the  mortgage-debt 
fihonld  be  paid  out  of  the  personal  estate.  He  distinguished  the  case  of 
Woolstencroft  v.  Woolstencroft,  by  the  circumstance  that,  in  the  case  before  him, 
the  devise  of  the  mortgaged  estate  was  to  one  of  the  executors  who  had  been 
plainly  directed  to  pay  all  the  debts  out  of  the  personal  estate.  So,  where  a 
testator  bequeathed  his  personal  estate  to  trustees  on  trust  to  pay  thereout  all 
hiB  debts,  Ac.,  and  invest  the  residue  upon  the  trusts  therein  mentioned,  and 
he  disposed  of  his  real  estate,  part  of  which  was  subject  to  a  mortgage,  it  was 
held,  that  the  trust  for  the  payment  of  the  testator's  debts  showed  a  contrary 
intention,  and  that  the  mortgaged  estate  ought  to  be  exonerated  out  of  the 
personalty.  In  Mellish  v.  VcdUriSy^  the  bequest  of  personalty  "  subject  to  the 
payment  thereout  of  all  the  testator's  debts,"  following  a  devise  of  land  mort- 
gaged, which  made  no  reference  to  the  mortgage,  was  held  to  be  a  sufficient 
indication  of  an  intention  that  the  land  should  not  be  primaiily  liable  to  the 
payment  of  the  mortgage-debt.*  In  Neioman  v.  Wilson,^  the  devisee  of  a  mort- 
gaged estate  was  held  entitled  to  have  the  moi'tgage  paid  out  of  the  other  real 
and  personal  estate  devised  for  payment  of  debts.* 

In  Brownson  v.  Latorance,^  where  the  owner  of  an  equity  of  redemption  of 
two  estates  comprised  in  the  same  mortgage  specifically  devised  one  estate  and 
left,  the  other  to  pass  by  a  residuary  devise,  it  was  decided  by  Lord  Romillt, 
that  he  thereby  signified  a  contrary  intention,  which  made  the  residuary  devise 
primarily  liable  for  the  whole  of  the  mortgage.  In  Gihbins  v.  Eyden^^  Malixs, 
V.  C,  points  out  that  that  case  proceeded  on  the  ground  that  a  residuary  devise 
was  not  specific.  That  such  a  devise  is  specific  has  been  laid  down  in  Hensman 
V.  Fryer^  and  in  Bothamley  v.  Shsrson.^  Brownson  v.  Lawrance  was  also  questioned, 
if  not  actually  overruled,  in  Sackville  v.  Smyth,^  by  Jessel,  M.  R. 

In  cases  where  a  particular  fund  is  declared  liable  for  the  payment  of 
debts  or  encumbrances,  the  devisee  of  a  mortgaged  estate  is  only  entitled  to  be 
exonerated  so  far  as  that  fund  goes.^^ 

^  2  John,  and  Hem.,  194. 

•  See  Eno  y.  Tathamy  3  DeG.  J.  and  Sm.,  448. 

*  31  Beav.,  33. 

^  See  Maxwell  v.  Mtw^vell  L.  R.,  4  H.  L.,  506.     Intestate  and  Testamentary   Sncoession  in 
Inc         .  184. 

.  lEi.y  6  Eq,  1. 

1.  B.,  7  Eq.,  374. 

.  R.,  2  Eq.,  627. 

.  R.,  20  £q.,  304. 

.  R.,  17  Eq.,  153. 

ivdhou^ii  V.  Mold  J  35  L.  J.,  Ch-,  C7. 
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Now,  in  England,  as  under  the  Indian  Succession  Act,  it  is  enacted,^  fts  to 
wills  made  after  31st  December,  1867,  that  "  a  general  direction  that  the  debts 
or  all  the  debts  of  a  testator  shall  be  paid  out  of  his  personal  estate,  shall  not 
be  deemed  to  be  a  declaration  of  an  intention  contrary  to,  or  other  than  the  role 
established  by  Locke  King's  Act,*  unless  such  contrary  or  other  intention  shall 
be  further  declared  by  words  expressly  or  by  neccessary  implication  referring 
to  all  or  some  of  the  testator's  debts  or  debt  charged  by  way  of  mortgage  on 
any  part  of  his  real  estate."*  As  to  this  enactment,  Gippard,  V.  C,  said,— 
"  The  meaning  of  that  appears  to  be  this,  that  if  a  testator  wishes  to  give  a 
direction,  which  shall  be  deemed  a  declaration  of  an  intention  contrary  to  the 
rule  laid  down  by  Mr.  Locke  King's  Act,  it  must  be  a  direction  applying  to 
his  mortgage  debts  in  such  terms  as  distinctly  and  unmistakably  to  refer  to,  or 
describe  them."* 

Section  154  of  the  Indian  Succession  Act,  it  is  to  be  observed,  refers  only  to 
pledges,  liens,  or  incumbrances  created  by  the  testator  himself,  and  a  periodicii 
payment  in  the  natare  of  land-revenue  or  in  the  nature  of  rent  is  declared 
not  to  be  an  incumbrance  within  the  meaning  of  the  section.^  In  England,  a 
distinction  was  made  between  charges  created  by  the  testator  himself  and  liabili- 
ties incident  to  the  thing  bequeathed.  From  the  former,  the  legatee  in  England 
was  entitled  to  exoneration.*  In  England  by  s.  2  of  the  Apportionment  Act,^ 
"  all  rents,  annuities,  dividends,  and  other  periodical  payments  in  the  nature 
of  income  (whether  reserved  or  made  payable  under  an  instrument  in  writing 
or  otherwise),  shall,  like  interest  on  money  lent,  be  considered  as  accming 
from  day  to  day,  and  shall  be  apportionable  in  respect  of  time  aooordingly." 
And  under  that  Statute,  Malins,  V.  C,  held,  that  there  must  be  an  apportion- 
ment between  the  executor  and  the  devisee  of  the  rent  of  an  estate  devised 
by  the  testator.^  Rents  accruing  due  after  the  testator's  death  are  payable  bj 
the  legatee.® 

By  section  156  of  the  Indian  Succession  Act  where  there  is  a  bequest  of  any 
interest  in  immoveable  property,  in  respect  of  which  payment  in  the  nature 
of  land -revenue,  or  in  the  nature  of  rent,  has  to  be  made  periodically,  the  estate 

»  By  Statute  30  and  31  Vict.,  c.  69,  8.  1. 

^  17  and  18  Vict.,  c.  113. 

'  See  Statute  40  and  41  Vict.,  c.  34. 

*  NeUon  v.  Page,  L.  E.,  7  Eq.,  25,  28.' 

*  See  Explanation  appended  to  the  section.     The  section  applies  to  Hindns  etc. 
^  Intestate  and  Testamentary  Succession  in  India,  pp.  184, 185. 

'  33  and  34  Vict.,  o.  35. 

*  Capmn  v.  Capron,  L.  B.,  17  Eq.,  288. 

»  Fitznilliams  v.  KeHy,  10  Hare,  266 ;  see  Hawkin.^  v.  HawhinSj  L-lR.,  13  Ch.       ^7^ 
Intestate  uud  Testamentary  Succeasiou  iu  India,  p.  186. 
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of  the  testator  shall  (as  between  such  estate  and  the  legatee)  make  good  such 
payments,  or  a  proportion  of  them,  up  to  the  day  of  his  death. 

The  principle  upon  which  immoveable  property  is  exonerated  is  applied  by 
section  157  of  the  Indian  Succession  Act  to  the  case  of  specific  bequests  of  stock 
in  joint  stock  companies.^  By  that  section,  in  the  absence  of  any  direction  to 
the  contrary,  if  any  call  or  other  payment  is  due  from  the  testator  at  the  time 
of  his  death  in  respect  of  such  stock,  such  call  or  payment  shall,  as  between  the 
testator's  estate  and  the  legatee,  be  borne  by  such  estate ;  but  if  any  call  or 
other  payment  shall,  after  the  testator's  death,  become  due  in  respect  of  such 
stock,  the  same  shall,  as  between  the  testator's  estate  and  the  legatee,  be  borne 
by  the  legatee,  if  he  accepts  the  bequest. 

If  after  a  legacy  of  shares  in  a  joint  stock  company  has  been  accepted,  the 
affairs  of  the  company  are  wound  up  and  each  shareholder  is  called  upon  for 
a  contribution,  the  amount  of  contribution  must  be  borne  by  the  legatee.* 
But  a  legatee  of  shares  takes  all  benefits  and  advantages  accruing  by  reason 
of  their  possession, — e.  g.,  a  right  to  compensation  in  consequence  of  alleged 
concealment  or  misrepresentation  on  the  part  of  the  company.*  It  is  a  rule, 
also,  that  a  specific  legacy  carries  with  it  all  the  income  and  profits  which  may 
accrue  upon  it  after  the  testator's  death  .^ 

The  rule  in  England  as  to  exoneration  of  shares  specifically  bequeathed,  as 
laid  down  in  Day  v.  Bay,^  is,  that  where  shares  in  joint  stock  companies  are 
specifically  bequeathed,  the  legatee  is  liable  to  pay  all  calls  made  after  the 
testator's  death,  but  is  entitled  to  have  all  unpaid  calls  which,  at  the  testator's 
death,  were  necessary  to  make  him  a  complete  shareholder,  borne  by  the  estate.® 
The  cases  in  England  are,  it  will  be  found,  conflicting,  but  the  rule  in  Bay  v. 
Day^  seems  now  to  be  followed.^  Under  the  Indian  Succession  Act,  only  such 
calls  or  other  payments  as  are  due  at  the  time  of  the  testator's  death  are  to  be 
borne  by  the  estate,^  but  if  anything  is  to  be  done  to  complete  the  testator's 
title  to  the  thing  bequeathed,  it  is  to  be  done  at  the  cost  of  the  testator's  estate.  ^^ 
Accordingly,  if  the  purchaser  of  real  estate  dies  without  having  paid  the  pur- 
chase-money, his  heir-at-law,  or  the  devisee  of  the  land  purchased,  will  be  entitled 

*  Sections  156  and  157,  apply  to  Hindus  etc. 

*  Indian  Succession  Act,  s.  157,  illustration  (d). 

*  Carron  Co,  v.  Huntety  L.  R.,  1  So.  App.,  362. 
"daclaren  v.  StairUon,  3  DeG.  F.  and  J.,  202. 

Dr.  and  Sm.,  261. 
See  Addams  v.  Fericky  26  Bear.,  384,  and  Armstrong  y.  Bumety  20"Eteav.,  424,  where 
Ii(i     I  RoMXLLT  reviewed  the  cases  on  this  subject. 
Supra, 

See  In  re  Boar,  1  H.  and  M.,  552,  per  Page  Wood,  V.  C. 
Intestate  and  Testamentary  Succession  in  India,  pp.  187,  188. 
Indian  Succession  Act,  s.  155.     This  section  applies  to  Hindus  etc. 
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to  have  the  estate  paid  for  by  the  executor  or  administrator.^  So,  where  the 
vendor  has  a  good  title,  the  devisee,  if  he  pay  for  the  estate,  may  call  upon  the 
executor  to  reimburse  him  from  the  personal  estate.^ 

It  has  been  held  in  England  that  if  a  contract  to  purchase  land  be  dissolved 
merely  on  account  of  the  inability  of  the  executors  to  complete  it  owing  to  the 
insufficiency  of  the  personal  estate  left  by  the  testator,  the  devisee  of  the  laDds 
agreed  to  be  purchased  may,  in  the  erent  of  assets  subsequently  comiiig  in, 
compel  the  executors  to  apply  the  amount  of  the  purchase-money  to  the 
purchase  of  other  lands  to  be  settled  to  the  same  uses.*  Where,  however, 
a  good  title  cannot  be  made  out,  the  devisee  of  the  lands  agreed  to  be  pur- 
chased will  not  be  entitled  to  the  amount  of  the  purchase-money.*  In  such  a  case, 
it  was  said,  "  the  Court  cannot  speculate  upon  what  the  deceased  party  would 
have  done ;  but  in  these  cases  the  inquiry  must  be  whether,  at  his  death,  a 
contract  existed  by  which  he  was  bound,  and  which  he  would  be  compelled  to 
perform.^  That  alone  can  give  the  heir  of  the  purchaser  (or  the  devisee)  a 
right  to  call  for  the  personal  estate  to  be  applied."*  So,  in  the  case  of  stock 
or  shares,  where  the  testator  has  contracted  to  pay  certain  sums  in  respect  of 
shares  which  he  has  agreed  to  take  in  a  particular  company  payments  dae  at 
his  death  must  be  paid  by  his  general  estate.'' 

We  have  already  seen  that  where  property  is  bequeathed  to  any  person, 
he  is  entitled  to  the  whole  interest  of  the  testator  in  such  property,  unless  it 
appears  from  the  will  itself  that  only  a  restricted  interest  was  intended  for  him.^ 
An  extension  of  this  principle  has  been  applied  by  s.  159  of  the  Indian  Sncces- 
sion  Act  in  cases  where  the  interest  or  produce  of  a  fund  is  the  subject  of  a  legacy. 
In  such  a  case,  if  the  will  affords  no  indication  that  the  enjoyment  of  the  bequest 
should  be  of  limited  duration  the  principal  as  well  as  the  interest  will  belong 
to  the  legatee.^  It  is  to  be  observed  that  s.  169  of  the  Indian  Succession  Act 
speaks  only  of  "  the  interest  or  produce  of  a  fund,"  but  illustration  (e)  to  that 
section  makes  it  clear,  that  it  was  intended  by  the  Legislature  that  it  should 

»  MUner  y.  Mill%  Mosely,    123  ;    Broome  v.  Monck,  10  VoB.,   597  ;  Willi«iiiia  on  ExecQ- 

tore,  1769. 

«  Broome  v.  3foncfc,  10  Ves.,  614,  615. 

•  WhiUaker  v.  Whitldker,  4  Bro.  C.  C,  30. 

•  Oreen  v.  Smith,  1  Atk.,  672 ;  Broome  v.  Monck,  10  Ves.,  597. 

•  See  Curre  v.  Bowj/er,  6  Beav.,  6  (note). 

•  Williams  on  Executors,  1770. 

1  See  Day  v.  Day,  1  Dr.  and   Sm.,   261  ;  Addams  v.   Fericky    86  Beav.,  384.     I         Sac- 
cession  Act  e.  157.     Intestate  and  Testamentary  Succession  in  India,  pp.  185,  186. 

•  Svypra^  p.  173. 

•  Indian  Succession  Act,  s.  159.     This  section  applies  to  Hindus  etc. 
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hare  reference,  not  only   to  what  may  be  strictly  described  as  a  fund,  but  also ' 
to  land  producing  rents,  ^  and  it  was  actually  so  held  in  a  recent  case.^     In  Eng- 
land, also,  a  devise  of  the  income  of  lands  has  been  held  to  pass  the  fee,^  but 
before  the  Wills  Act,  under  a  devise  of  "  the  rents  and  profits  "  to  A,  without ' 
words  of  limitation,  an  estate  for  life  only  passed. 

Under  a  bequest  to  A  of  "  the  interest  of  my  4  per  cent,  promissory  notes 
of  the  Government  of  India,"  if  there  is  no  other  clause  in  the  will  affecting 
those  securities,  A  will  be  entitled  to  the  testator's  promissory  notes.*  But  if 
the  bequest  were  to  A  for  life  and  after  his  death  to  B,  A  would  be  entitled  to 
the  interest  of  the  notes  for  life,  and  B  upon  his  death  would  take  them  abso- 
lutely.* 

In  Bent  v.  Cullen,^  the  testator  gave  to  his  wife  £50  a  year  to  be  paid  out 
of  the  interest,  dividends,  and  produce  arising  from  his  personal  property,  and 
he  gave,  after  her  decease,  the  said  £50  to  his  two  daughters  and  his  grand- 
daughter, or  the  survivors.  It  was  held,  that  there  was  a  gift  to  the  survivors  of 
the  principal,  which  would  produce  the  annuity  of  £60 ^  In  Elton  v.  Sheppard,^ 
a  gift  of  personalty  to  trustees  to  pay  the  interest  to  A,  without  any  other  words 
of  limitation,  was  held  an  absolute  gift  of  the  principal.^  So  an  indefinite 
gift  of  dividends  has  been  held  to  pass  the  absolute  property  of  stock.^^  In 
Southouse  V.  Bate,^^  a  bequest  of  the  dividends  of  a  sum  of  stock  to  a  woman  for 
her  separate  use,  with  a  direction  that  she  might  dispose  of  it  by  will,  was  held 
to  be  an  absolute  gift  with  a  superadded  power  to  dispose  of  it,  which  did  not 
derogate  or  detract  from  the  prior  absolute  gift. 

Although  the  general  rule  is,  that  an  unqualified  gift  of  the  income  of  a 
fund  vests  an  absolute  and  not  merely  a  life-interest  in  the  fund,  it  is  always 
a  question  of  construction  whether  or  not  the  testator's  intention  was  to  give 
more   than   a  life-interest.**     An   intention  that  the  enjoyment  of  the  bequest 

*  That  illostration  is  as  follows  :  "  A  bequeaths   to  B  the  rents  of  his  lands  at  X.      B  is 
entitled  to  the  lands." 

'  Hemangini  Dasai  v.  Nohin  Chwnder  Ohose,  4  G.  L.  B.,  370. 

*  Mannox  r.  Qreenerj  L.  B.,  14  Eq.,  456. 

*  Indian  Snccession  Act,  s.  169,  illustration  (a) ;  Stretch  y.  WatkinSj  1  Madd.,  253.* 
'  Ibid.,  illustration  (b) ;  see  Chravejior  y.  WatkinSj  L.  B.,  6  C.  P.,  600. 

*  L.  B,,  6  Ch.,  235. 

'  See  Sftokea  y.  Herim,   2  Dr.  and  War.,  89 ;  (8.  0.),  12  01.  and  Fin.,  161 ;  and  Kerr  v. 

Jfi sex  Hospitaly  2  DeG.  M.  and  G.,  676.     See  also  s.  28  of  the  English  Wills  Act,  I  Vict.,  c, 

26     ^.8.  82  of  the  Indian  Succession  Act. 
I  Bro.  C.  C,  631. 

^ee  Hawkins  y.  HawkviMj  7  Sim.,  178. 
Per  Grant,  M.  B.,  in  Page  y.  Leapingwellj  18  Ves.,  467. 
16  Beav.,  133. 
Per  rARKBB,  V,  C,  Blann  v.  Belf,  5  DoG.  and   Sm.,  663, 
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should  be  of  a  limited  duration  in  case  of  lands,  will  not  be  inferred  from 
the  fact  that  in  other  parts  of  the  will  words  of  inheritance  had  been  -used 
in  other  devises.^  Nor  will  such  an  intention  be  inferred  where  a  power  is 
given  to  the  devisee  to  appoint  the  property  generally,  if  the  devise  has  beoi 
made  without  words  of  limitation.*  When,  however,  by  the  same  will  an  estate 
is  subsequently  given  which  cannot  come  into  existence  unless  a  prior  devise 
be  construed  to  be  a  life- estate,  the  first  devisee  will  take  a  life-interest  only.* 

As  pointed  out  by  Lord  Cottbnham,*  there  is  a  marked  distinction  between 
the  gift  of  the  produce  of  a  fund  without  limit  as  to  time  and  a  simple  gift  of 
an  annuity.  An  annuity  may  be  perpetual,  or  for  life,  or  for  any  period  of 
years ;  but,  in  the  ordinary  acceptation  of  the  term  used,  if  it  should  be  said 
that  a  testator  had  left  another  an  annuity  of  lOOZ.  per  annum,  no  doubt  would 
occur  of  the  gift  being  an  annuity  for  the  life  of  the  donee.*'  That  being  so 
we  find  a  very  different  principle  applied  in  the  case  of  annuities.  The  rale  in 
India  is,  that  unless  a  contrary  intention  appears  by  the  will  the  legatee  is 
entitled  to  receive  an  annuity  for  life  only,  and  this  rule  is  not  varied  by 
the  circumstance  that  the  annuity  is  directed  to  be  paid  out  of  the  property 
generally,  or  that  a  sum  of  money  is  bequeathed  to  be  invested  in  the  purchase 
of  it.*  While,  however,  primd  facie,  a  gift  of  an  annuity  is  for  life  only,*^  there 
may  be  circumstances  affecting  the  construction,  sufficient  to  show  an  intention 
to  give  the  annuity  indefinitely.®  Thus,  where  there  are  limitations  inconsistent 
with  a  mere  life-interest,  the  annuity  is  perpetual.^ 

In  England,  where  there  is  a  gift  of  an  annuity,  not  out  of  property  generally, 
but  out  of  property  to  produce  it,  the  annuity  is  perpetual.^®  In  WtUon  v.  Maddi- 
son,^^  a  distinction  was  drawn  between  £30  a  year  chai^d  on,  and  £30  a  year  part 
of,  certain  stock.     In  Bawlings  v.  Jennings,^^  where  the  bequest  was  of  "  £200  a 

•  Wisden  y.  Wisdeny  2  Sm.  and  Giff.,  396. 

•  See  Brooke  v.  Brooke,  8  Sm.  and  Giff.,  280. 

•  Oravenor  v.  Watkins,  L.  R.,  6  0.  P.,  500. 

•  Bletoitt  V.  Roberts,  1  Cr.  and  Ph.,  280. 

'  Indian  Snccession  Act,  a.  160.  Intestate  and  Testamentary  Succession  in  India,  p.  189. 
Section  160  of  the  Indian  Succession  Act  applies  to  Hindus  etc. 

•  Indian  Succession  Act,  s.  160. 

»  BlewiU  V.  Roberts,  10  Sim.  491  j  Blight  v.  HaHnoll,  L.  R.,  19  Ch.  D.,  294, 

•  Potter  V.  Baker,  15  Beav.,  492,  per  Romilly,  M.  R. 

•  Mansergh  v.  Campbell,  3  DeG.  and  J.,  237. 

*•  Kerr  v.  Middlesex  Hospital,  2  DeG.  M.  and.  G.,  576  j  Ross  y.  Borer,  2  J.  and  H.,  • ; 
see  Stokes  y.  Heron,  12  01.  and  Fin.,  161 ;  Rawlingsv.  Jennings,  18  Ves.,  39 ;  Stretch  v.  Wail  s, 
1  Madd.,  253  ;  Clough  y.  Wynne,  2  Madd.,  188  ;  Hickes  v.  Ross,  L.  R.,  14  Eq.,  141,  Inte"  le 
and  Testamentary  Succession  in  India,  p.  191. 

"  2  Y.  and  OoU.,  Ch.  Ca.,  372.  "  13  Yes.,  39. 
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year,  part  of  the  monies  I  now  have  in  bank  Becurities ;"  and  in  Stretch  v. 
Wathins,^  where  the  bequest  was  of  "  £200  per  annum, — ^that  is  to  say,  the 
interest  of  £4,000  of  my  5  per  cent,  annuities,"  the  annuities  were  held  to  be 
perpetual.*  But  in  India  the  mere  circumstance  that  a  sum  of  money  is  bequeathed 
to  be  invested  in  the  purchase  of  an  annuity  will  not  make  it  perpetual.^ 

If  a  will  clearly  establishes  a  perpetual  annuity,  the  estate  in  the  annuity 
cannot  be  restricted  by  a  codicil  to  a  life-estate,  unless  the  expressions  there  used 
are  clear  and  undoubted.*  In  the  case  of  Stcikes  v.  Heron^  the  testator  gave  an 
annuity  out  of  personal  estate  to  A  during  the  life  of  his  executor.  On  A's  death 
XQ  the  lifetime  of  the  executor,  it  was  held,  that  the  annuity  did  not  cease, 
but  went  to  A's  executors. 

In  England,  a  direction  to  invest  a  sum  in  Government  securities  sufficient 
to  produce  an  annuity  of  a  certain  sum  will  give  the  legatee  of  such  annuity  a 
life-interest  only,*  In  Kerr  v.  Middlesex  Hospital^'^  the  testator  gave  certain 
amimties  in  the  following  terms  : — "  I  desire  that  my  executors  shall  purchase 
annuities  for  each  of  my  two  sisters,  E.  B.  and  E.  F.,  of  £100  a  year,"  and 
it  was  held,  that  the  annuities  were  perpetual,  but  there  the  testator  had  in  similar 
terms  also  given  an  annuity  to  the  Middlesex  Hospital,  and  this  circumstance 
was  some  evidence  that  the  testator  meant  all  the  annuities  to  be  perpetual,^ 
It  is,  however,  difficult  in  principle  to  see  the  distinction  between  a  gift  of  an 
annuity  and  a  direction  to  purchase  an  annuity. 

The  fact  that  the  testator  makes  an  apportionment  of  a  requisite  por- 
tion of  personalty  to  make  a  fund  for  the  purchase  of  annuities,  is  held,  in  England, 
to  indicate  a  contrary  intention.^  Thus,  where  the  testator  made  a  bequest 
to  his  wife  of  "  £200  per  year,  being  part  of  the  monies  I  now  have  in  bank 
security,"  it  was  held,  that  the  wife  took  an  absolute  interest  in  the  bank  stock. 

An  annuity  for  education  and  maintenance  is  for  life,  and  not  for  minority 
only,^®  and  if  such  an  annuity  be  given  for  a  particular  period,  as  for  the  life 
of  a  certain  person,  the  annuity  will  not  be  determined  by  the  death  of  tho 
amiuitant  before  the  expiration  of  the  period  fixed,  for  it  has  never  been  doubt- 
ed, it  has   been   said,   that  a  gift  of  an  annaity  for  a  term,  or  pur  autre  vie,  is  a 

'  1  Madd.,  253. 

'  See  BerU  v.  Oullen,  L.  R.,  6  Ch.,  235  ;  Evans  v.  Walker,  L.  B.,  3  Ch.  D.,   211 ;  Williams 
on  Ezecators,  1201.     See  also  Lett  v.  Randally  2  DeG.  F.  and  J  ,  388. 

Indian  SnccoBBion  Act,  s.  160.     This  section  applies  to  Hindus  etc. 
Stokes  v.  Heron,  12  CI.  and  Fin.,  161. 
12C1.  andFin.  161. 

Be  Grove's  Trusts,  1  Giff  ,  74;  Arnold  v.  Kayers,  51  L.  J.,  Ch.,  721. 
\  DeG.  M.  a^d  G.,  576. 
3ee  Boss  ▼.  Borer,  2  John,  and  Hem.,  470. 

Stokes  y.  Beron,  12  Cl.'and  F.,  161 ;  see  LeU  v.  Bandall,  2  DeG.  F.  and  J.,  388. 
WUhins  V.  Jodrell,  L.  B.,  13  Ch.,  564  j  Soames  v.  Maiiin,  10  Sim.,  287. 
L   L 
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gift  to  the  annnitant  and  his  personal  representatiyes  dnring  the  term  or  iba 
life  of  the  cestui  que  vw.^ 

If  there  is  a  direction  in  the  will  that  an  aminity  is  to  be  provided  out  of 
the   proceeds  of  property,   or  ont  of  property  generally,  or  if  money  is  be*  > 
queathed  to  be  invested  in  the  purchase  of  an  annuity  for  any  person,  on  thd 
testator's  death  the  legacy  vests  in  interest  in  the  legatee,  and  he  is  entitled 
at  his  option  to  have  an  annuity  purchased  for  him,  or  to  receive  the  money 
appropriated  for  that   purpose  by  the  will.*      This  is  an  application   of  the 
general  principle  which   is    applied  where  there  is    a  gift  for  a   portienlar 
purpose.  If  the  purpose  of  a  gift  is  for  the  sole  benefit  of  the  legatee   himself* 
he   can   claim  the   gift  without    applying    it    to    the    purpose.      Thus,  when 
a  sum  of  money  is  bequeathed  to  purchase  for  any  person  a  ring,*  or  a  house,* 
the  legatee  may  claim  the  money,^   the  claim  of  the  legatee  in  all  such  cases 
being  based,  as  we  have  seen,  on  the  rule  that  equity  will  not  compel  to  ba  , 
done  that  which  the  legatee  may  undo  the  next  moment.^    A   direction  that  i 
the  value  of  the  annuity  is   not  to  be  paid  to  the  legatee  is  inoperative  and 
will  not  get  over  the  rule     of    equity.        In   Stokes  v.    Cheeky''  BoMnxT,  M. 
R.,  in  such   a   case,   directed  the  price  of  the  annuity  to  be  paid  over  to  the 
annuitant,  observing :  "  It  is  a  useless  form  to  direct  a  purchase  if  the  annuity 
is  to  be  sold  again.^      The  rule  is  the  same  whether  the  bequest  be  of  a  specified 
sum  to  purchase  an  annuity,   or  a  direction  to  purchase   an  annuity  of  a 
specified  amount.' 

In  cases  where  there  is  a  gift  over  in  case  the  legatee  alienates  or  becomes 
bankrupt,  and  the  legatee  dies  before  the  money  directed  to  be  laid  out  in  the  pur- 
chase for  him  is  so  laid  out,  or  before  the  fund  is  available,^^  there  is  a  conflict  <rf 
authority.  In  Bay  v.  Bay}^  there  was  a  direction,  after  the  death  of  the  tenant- 
for-lif e,  to  lay  out  one-seventh  of  the  estate  for  the  life  of  Charles  Day,  and 
to  pay  such  amount,  when  and  as  the  same  should  become  pajrable,  not  by 
anticipation,  to  Charles  Day  for  his  life,  for  his  own  use,  and  a  declaration  thai) 
in  case  Charles   Day  should  have  assigned,  encumbered,    or  in   any  manner 

•  In  re  Ord  ;  Dickenson  ▼.  Dickenson,  12  Gh.  D.,  22,  per  Jamis,  L.  J. 

•  Indian  Snocession  Act,  161,  which  applies  to  Hindus  eto. ;  see  Palmer  ▼.   Crairferd,  3 
Bwanat.,  482  ;  Bayley  v.  Bishopy  9  Ves.,  6. 

•  Apreece  y.  Apreece,  1  V.  and  B.,  864. 

•  KnoK  Y.  Roihamf  16  Sim.,  82. 

•  See  1  Jarm.,  396  j  Dawson  r.  Keam^  1  R.  and  My.,  606  j  Be  Brwm'a  WUl,  27  -  **. 

•  See  1  Jarm.,  868. 
'  29  L.  J.,  Oh.,  922. 

•  See  Ford  v.  Batley,  17  Beav.,  808 ;  Campbell  y.  Brownrigg,  1  Ph.,  301. 

•  YaJtes  y.  Compt(m,  2  P.  W.,  808  ;  1  Jarm.,  896,  note  (#). 
*•  Bayley  v.  Bishopy  9  Ves.,  6. 
»»  22  L.  J.,  Ch.,  878,  881. 
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disposed  of   or  anticipated,  or  should,  at  any  time,  dispose  of  or  anticipate 
the  anniuty  to  be  purchased,  or  in  caee  he  shonld  at  any  time,  either  before  or 

:  after  the  testator's  death,  become  bankrupt,  the  trustees  should  hold  the  annuity 
b  trust  for  other  persons.  It  was  held  that  the  legacy  being  vested  passed  to 
the  representatiTCS  of  the  legatee.     In  Power  v.  Hayne}  Malins,  V.  C,  refused  to 

*  follow  Bay  v.  Day,  In  the  case  before  him,  the  testator  directed  his  executors, 
tfter  the  death  of  his  wife,  to  invest  one-sixth  of  his  residuary  estate  in  i^e 
purchase  of  an  annuity  during  the  life  of  J.  P.,  and  to  pay  the  annuity  to  J.  P. 
for  his  support  and  maintenance ;  and  in  case  J.  P.  should  anticipate,  assign, 
charge  or  encumber  the  annuity,  or  become  a  bankrupt  or  insolvent,  the  testa- 
tor directed  that  that  annuity  should  go  to  his  other  residuary  legatees.  J.  P. 
died  in  the  lifetime  of  the  testator's  widow,  without  having  assigned  or  en- 
cambered  the  annuity,  or  become  bankrupt  or  insolvent.  Malins,  Y.  C,  held, 
that  there  was  an  intestacy  as  to  one-sixth  of  the  residuary  estate  on  the  death 
of  the  widow.  The  ground  on  which  Malins,  V.  C,  refused  to  follow  Bay  v. 
Day  was,  that  if  the  trustees  of  the  will  had  paid  over  the  money,  and  after- 
wards the  legatee  had  become  bankrupt,  they  would  have  had  to  pay  it  over 
again,  and  that  the  intention  of  the  testator  would  have  been  defeated. 

In  accordance  with  the  law  in  England,  as  laid  down  in  Hume  v.  Edwards^ 
and  other  cases,  the  Indian  Succession  Act  provides  that  where  an  annuity  is 
bequeathed,  but  the  assets  of  the  testator  are  not  sufficient  to  pay  all  the 
l^facies  g^ven  by  the  will,  the  annuity  must  abate  in  the  same  proportion  as  the 
other  pecuniary  legacies  given  by  the  will.*  In  Miller  v.  Huddlestone,*  the 
rale  was  thus  explained  by  Lord  Cottenham  : — "  The  reason  is,  that  the  testator, 
in  the  absence  of  clear  and  conclusive  proof  to  the  contrary,  must  be  deemed 
to  have  considered  that  his  estate  would  be  sufficient,  and  consequently 
not  to  have  thought  it  necessary  to  provide  against  a  deficiency  by  giving  a 
priority,  in  case  of  a  deficiency,  to  some  of  the  objects  of  his  bounty."  The 
principle  will  equally  apply  whether  the  annuity  is  to  commence  immediately 
on  the  death  of  the  testator,  or  at  a  future  period.^ 

In  cases  where  abatement  becomes  necessary,  the  annuity  ought  to  be 
valued,  and  the  annuitant  will  be  entitled  at  once  to  the  amount  of  the  valuation, 
Babject  to  an  abatement  in  proportion  to  the  abatement  of  the  pecuniary 
legacies.^     The  value  is,  in  England,  ascertained  thus  :  If  all  the  annuitants  be 

'       *t.,  8  Eq.,  262. 

Uk.,  693  ;  Letvin  y.  Lewiuy  2  Vea.  Sen.,  417. 
'       Sian  Succession  Act,  s.  162.    This  section  applies  to  Hindus  eto. 

iiac.  and  O.,  528. 
'      ckis9on  V.  CocJcUlf  9  Jar.,  N.  S.,  975. 

'       rwkghUm  v.   Colquhov/m,  1  DeQ.  and  Sm.,  36  and  857  ;  Williams  on  Executors,  1373, 
note 
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living  at  the  period  of  division,  the  value  must  be  ascertained  at  the  death  : 
of  the  testator.     If  they  be  all  dead,  the  value  must  be  taken  to  be  the  respec- 
tive amounts  of  arrears ;  but  if  some  be  dead  and  others  living,   the  value,  < 
as  to  the  former,  will  be  taken  at  the  amount  of  their  arrears,  and  as  to  the  < 
latter,  at  the  amount  of  their  arrears  added  to  the  calculated  value  of  the  futon 
payments.^      In  the  case  of  a  reversionary  annuity  which  has  come  into  posses* 
sion,  the  value  must  be  taken  to  be  the  present  value  of  the  annuity  added  to  J 
the  amount  of  arrears  due  since  it  came  into  possession.* 

No  distinction  in  made  by  the  Indian  Succession  Act,  between  annuities 
payable  on  the  death  of  the  testator  and  annuities  to  be  paid  at  some  future  . 
time.     For  the  purpose  of  abatement  annuities  are  treated  as  general  legacies.*  I 
Annuities  must  abate   also   among  themselves.*    Where  there  is  a  gift  of  an 
annuity   and   a  residuary  gift,  the  whole  of  the  annuity  is  to  be  satisfied  before  ' 
any  part  of  the  residue  is  paid  to  the  residuary  legatee,  and,   if  necessary,  the  ^ 
capital   of  the  testator's  estate   is  to  be  applied  for  that  purpose.^     In  Croiy  r.  ! 
Weld,^  Turner,  L.  J.,  said  that  the  general  rule  is,   that  if  there   be  a  clear  j 
gift   of  a  life-interest   and   of  a  reversion,  and  the  estate  proves   insufficientv  ^ 
.  each  party,  the  tenant-for-life  and  reversioner,  must  bear  the  loss  in   proportioB 
to  his  interest ;  but  that  if  there  is  a  gift  of  an  annuity  and  a  residuary  gift,  ; 
the  annuity  takes  precedence  and  the  whole  loss  falls  on  the  residuary  legatee,  j 
the   reason  being  that   a  residuary  legatee   is   entitled  to  nothing  until  the 
general  legacies  given  by  the  will  are  fully  satisfied  p  and  annuities,  in  case  of 
a  deficiency  of  assets,  rank  with  general  or  pecuniary  legacies.® 

If  no  time  is  fixed  for  the  commencement  of  an  annuity  given  by  will,  it 
will  commence  from  the  testator's  death,  but  the  first  payment  is  to  be  made 
at  the  expiration  of  a  year  next  after  that  event.^  If  there  is  a  direction  that 
it  shall  be  paid  quarterly  or  monthly,  the  first  payment  shall  be  due  at  the  end 
of  the  first  quarter  or  first  month,  as  the  case  may  be,  after  the  testator's  death, 

• 

»  Todd  y.  Bielhyf  27  Bear.,  8S3. 
'  Potts  V.  Smithf  L.  B.,  8  Eq.,  683.    Intestate  and  Testamentaiy  Succession  in  Indiii . 
p.  194. 

•  Innes  v.  Mitchelly  9  Ves.,  212.    Indian  Succession  Act,  s.  291,  Act  V  of  1881,  s.  112. 

•  Irmes  v.  Mitchell^  2  Phill.  Ch.  0.,  346. 
'  Indian  Succession  Act,  s.  163. 

•  3  DeG.  M.  and  G.,  996. 
'*  Groly  V,  Weld,  3  DeG.  M.  and  G.,  993. 

•  Indian  Succession  Act,  ss.  162,  291  j  Act  V  of  1881,b.  112 ;  MUler  t.  HuddUstone^  Mic. 
and  G.,  523.  See  Williams  on  Execntors,  1366  et  seq;  In  re  Lyne*8  TrttstB,  L.  E.,  8  F^  *83; 
In  re  TootaVs  EstutCy  L.  S.,  2  Ch.  D.,  628  ;  Baker  v.  Farmer,  L.  E.,  3  Ch.,  587. 

•  Indian  Succession  Act,  s.  298  j  Act  V  of  1881,  s.  118  j  see  Gibson  v,  Proih,  7  V  967} 
Feams  v.  Young,  9  Ves.,  553. 
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but  the  executor  is  not  bound  to  pay  it  till  the  end  of  the  year,  unless  he 
think  fit  to  pay  it  when  due.*  Where  there  is  a  direction  that  the  first  payment 
of  an  annuity  shall  be  made  within  one  month,  or  any  other  division  of  time, 
from  the  death  of  the  testator,  or  on  a  day  certain,  the  successive  payments 
are  to  be  made  on  the  anniversary  of  the  earliest  day  on  which  the  will 
authorizes  the  first  payment  to  be  made  ;  and  if  the  annuitant  should  die  in  the 
interval  between  the  times  of  payment,  an  apportioned  share  of  the  annuity 
shall  be  paid  to  his  representative.^ 

Where  no  fund  is  charged  with  the  payment,  or  appropriated  by  the  will  to 
answer  an  annuity,  the  Indian  Succession  Act  provides  that  a  Government  annuity 
of  the  Specified  amount  shall  be  purchased,  or,  if  no  such  annuity  can  be 
obtained,  then  a  sum  sufficient  to  produce  the  annuity  shall  be  invested  for 
that  purpose  in  such  securities  as  the  High  Court  may,  by  any  general  rule  to 
be  made  from  time  to  time,  authorize  or  direct.* 

It  is  a  rule  in  the  English  Courts  of  Equity,  that  where  a  debtor  be- 
queaths to  his  creditor  a  legacy  equal  to,  or  exceeding  the  amount  of  his  debt, 
it  shall  be  presumed,  in  the  absence  of  any  intimation  of  a  contrary  intention, 
that  the  legacy  was  meant  by  the  testator  as  a  satisfaction  of  the  debt,^  but  that 
where  the  legacy  is  of  less  amount  than  the  debt,  it  shall  not  be  deemed  a 
part  payment  in  satisfaction.^  The  rule,  however,  though  it  has  long  prevailed, 
has  met  with  the  censnre  of  several  eminent  Judges,  and  the  Courts  in  Eng- 
land have  inclined  to  lay  hold  of  any  minute  circumstances  whereupon  to 
ground  an  exception  to  it.* 

The  Law  Commissioners  in  their  report  on  the  Bill  which  eventually  be- 
came the  Indian  Succession  Act,  say,  "  Here,  as  elsewhere,  we  have  departed 
horn,  the  English  law,  where  its  provisions  appeared  to  us  to  be  objectionable 
in  themselves,  or  especially  inapplicable  to  India.  Above  all  things,  we  have 
aimed  at  giving  effect  to  the  plain  meaning  of  the  words  of  the  testator,  without 
endeavouring  to  do,  or  say  for  him,  tiiat  which  he  has  not  done,  or  said,  for  him- 
self. We  have  accordingly  discarded  the  rules  by  which  the  English  Courts 
are  compelled  to  presume,  in  the  absence  of  any  intimation  to  the  contrary, 

•  Ibid.,  s.  299 ;  Act  V  of  1881,  s.  119 :  see  Storer  v.  Prestage,  3  Madd.,  167  j  Hmighton  v. 
Houghton,  1  Sim.  and  Stn.,  390. 

•  Ibid.,  8.  300  J  Act  V  of  1881,  s.  121. 

•  iWd.,  8.  803.    Act  V  of  1881,  8. 123. 

•  Wflliams  on  Exeontors,  1302.     Fowler  y.  Fowler,  3  P.  Wme.,  363. 

•  Ibid.,  note  (w)  j  Cranmer'e  Case,  2  Salk.,  608 ;  Eastwood  v.  Vinke,  2  P.  Wms.,  614 ;  Qee 
▼.  LiddeU,  36  Beav.,  621. 

^  Ibid.,  1303-3.  As  to  the  English  law,  a  fall  aooonnt  of  it  will  be  found  in  Williams  on 
£zecator8,  p.  1302,  et  seq.,  and  in  Theobald  on  Wills,  p.  646. 


302  GENERAL,   SPECIFIC   AND   DEMONSTRATIVE   LEGACIES. 

that  where  a  debtor  bequeaths  to  his  creditor  a  legacy  equal  to  or  exceeding 
the  amonnt  of  his  debt,  the  legacy  is  meant  by  the  testator  to  be  a  satii&idion 
of  the  debt ;  that  where  a  parent,  who  is  under  a  legfal  obligation  to  provide  a 
portion  for  his  child,  fails  to  do  so,  and  afterwards  bequeaths  a  legacy  to  tha 
child,  the  legacy  is  meant  to  be  a  satisfaction  or  fulfilment  of  the  obiigatioiL 
We  have,  in  like  manner,  discarded  the  rule  of  English  law,  that  where  a  father 
bequeaths  a  legacy  to  a  child  and  afterwards  advances  a  portion  for  that  child,  : 
he  thereby  adeems  the  legacy.  We  have  endeavoured  so  to  frame  the  law  in  ', 
this  respect  as  to  prevent  the  occasion  from  ever  arising,  which  in  England  ; 
requires  a  nice  balancing  of  judgpnent,  a  large  discretion,  the  prosecution  of  a  ] 
difficult  inquiry,  and  the  admission  of  parol  evidence  of  the  intentions  of  the  . 
testator."^  j 

So  far  as  bequests  to  creditors  are  concerned  the  suggestions  of  the  Com-  i 
missioners  are  carried  into  effect  by  s.  164  of  the  Indian  Succession  Act,  which  1 
provides  that  where  a  debtor  bequeaths  a  legacy  to  his  creditor,  and  it  does  j 
not  appear  from  the  will  that  the  legacy  is  meant  as  a  satisfaction  of  the  debt,  i 
the  creditor  shall  be  entitled  to  the  legacy  as  well  as  to  the  amount  of  the  debt  | 
In  India,  therefore,  a  creditor  to  whom  a  legacy  is  given  is  primd  fade  entitled  ' 
to  the  legaQy  as  well  as  the  amount  of  the  debt.  i 

In  England,  where  portions  are  payable  under  a  settlement,  or  otherwise,  by  • 
a  parent  or  other  person  in  loco  parentis  there  is  a  presumption,  in  the  ahsence 
of  anything  to  the  contrary  in  the  will,  that  a  legacy  is  intended  to  be  in  satis- 
faction of,  and  not  in  addition,  to,  the  portion  •  The  Indian  Succession  Act, 
however,  has  discarded  the  presumption  in  favour  of  satisfaction  and  provided 
that  the  portioner  shall  primd  facie  be  entitled  to  both  the  portion  and  the 
legacy.  Section  165  of  that  Act  provides  that  where  a  parent,  who  is  under  obliga- 
tion by  contract  to  provide  a  portion  for  a  child,  fails  to  do  so,  and  afterwards 
bequeaths  a  legacy  to  the  child  and  does  not  intimate  by  his  will  that  the  legacj 
is  meant  as  a  satisfaction  of  the  portion,  the  child  shall  be  entitled  to  receive 
the  legacy  as  well  as  the  portion.  Thus,  if  A,  by  articles  entered  into  in  con- 
templation of  his  marriage  with  B,  covenanted  that  he  would  pay  to  each  of 
the  daughters  of  the  intended  marriage  a  portion  of  20,000  rupees  on  her 
marriage,  and  subsequently,  this  covenant  having  been  broken,  A  bequeaths 
20  000  rupees  to  each  of  the  married  daughters  of  himself  and  B,  the  legatees 
axe  entitled  to  the  benefit  of  his  bequest  in  addition  to  their  portions. 

Again,  while  in  England,  where  a  parent  gives  a  legacy  to  a  child  aiiu  ke^ 
wards  on  the  marriage  of  the  child,  or  on  any  other  occasion,  makes  a  pre  ion 
for  it  that  provision  will  be  presumed  to  be,  if  equal  or  greater,  a  o"^    ete 

'  Gazette  of  Indiat  July  Isfc,  1864,  p.  64. 

t  jesson  ▼.  Jessorij  2  Vern.,  265  ;  Campbell  v.  Campbellt  L.  R.,  1  Eq,,  383. 
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flatisfaction,  if  less,  a  satisfactioii  'pro  tanto,  of  the  legacy,^  nnder  the  Indian 
Snccession  Act  no  bequest  is  either  wholly  or  partially  adeemed  or  satisfied 
by  any  subsequent  provision  made  by  settlement,  or  otherwise,  upon  the  legatee. 
The  reasons  for  the  departure  from  the  English  law  hare  already  been  referred 
to  in  the  extract  which  I  have  quoted  from  the  report  of  the  Law  Com- 
missioners.* 

A  testator  is  not  entitled  to  dispose  by  his  will  of  property  which  does  not 
belong  to  him.  But,  by  virtue  of  what  is  known  as  the  doctrine  of  election,  he 
may  in  effect  disx)ose  by  his  will  of  the  property  of  others. 

The  doctrine  of  election  applies  only  to  cases  when  a  testator  by  his  will 
professes  to  dispose  of  something  which  belongs  to  another,  and  which  he  has 
therefore  no  right  to  dispose  of,   and  also  gives  some  benefit  to  the  person  to 
whom  the  thing  belongs.     The  person  to  whom  the  benefit  is  given  has  to  elect     .  j^  . 
whether  he  will  confirm  the  disposition  or  dissent  from  it,  but  if  he  elect  to       4 1  v. 
dissent  from  it,  he  must  give  up  any  benefit  provided  for  him  by  the  will.^ 
The  doctrine  has  been   thus   stated  and  explained :  He  who  accepts  a  benefit  \ 
under  a  deed  or  will  must  adopt  the   whole   contents  of   the  instrument,  con-  i 
forming  to  all  its  provisions  and  renouncing    every    right   inconsistent  with  ■ 
it.    If,  therefore,  a  testator  has   a&cted   to  dispose  of  property  which  is  not  ' 
Ms  own.,  and  has  given  a  benefit  to  the  person  to  whom  that  property  belongs, 
the  devisee  or  legatee  accepting  the  benefit  so  given  to  him  must  make  good  . 
the  testator's  attempted  disposition ;  but  if,  on  the    contrary,    he    choose    to  * 
enforce   liis  proprietary  rights   against  the  testator's  disposition,  equity  will  " 
sequester  the  property  given  to  him  for  the  purpose  of  making  satisfaction  out 
of  it  to  the  person  whom  he  has  disappointed  by  the  assertion  of  those  rights.* 
In  ot&er  words,  a  person  cannot  take  under  and  against  the  same  instrument.** 
The  doctrine,  it  may  be  oEieirveJ,  is^iiot  confined  to  wills,  but  embraces  settle- 
ments and  other  dispositions.^ 

If  a  testator  having  a  partial  interest  in  a  property  disposes  of  the  whole  to 
the  owner  of  the  part,  the  doctrine  of  election  applies,  and  the  legatee  must  elect.'' 

^  See  In  re  Pollock,  L.  B.,  28  Ch.  D.,  562. 

•  Su^Oy  p.  802.    Ab  to  the  English  law  relating  to  bequeeta  to  portionera,  see  Wms.,  pp. 
1306  and  1326,  et  seq. 

idian  Sncoession  Aot,  s.  167.    This  section  applies  to  Hindus  etc. 

Jann.,  44d  ;  Williams  on  Executors,  1447  ;  see  Rogers  v.  Jones,  3  Ch.  D.,  688. 

ee  DUlon  v.  Parker,  I  Swan.,  359,  and  notes  at  pp.  381  and  394  of  that  report ;  Miller 
T.  17       ood,  33  Beay.,  496 ;  Bom  r.  Barrett,  L.  B.,  3  Eq.,  244. 

reen  v.  Qreen,  2  Mer.,  86;  Bacon  v.  Oosby,  4  DeG.  and  Sm.,  261.    Intestate  and  Testa- 
meni      ^  Snooession  in  India,  p.  197. 

•'/er  ▼.  Thv/rgood,  33  Dear.,  496  j  see  Wilhineo^n.  r.  Dent,  L.  R.,  6  Ch.,  339. 
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There  is  no  distinction  for  the  purposes  of  election  between  personal  estate 
and  real  estate,  between  specific  and  residuary  legatees,  or  -between  legatees 
and  the  next-of-kin  of  an  intestate.^  The  doctrine  of  election  applies  to  interests 
immediate,  remote,  contingent,*  or  of  value  or  not  of  value  ;*  but  it  is  only  appli- 
cable  as  between  a  gift  under  a  will  and  a  claim  dehors  the  will  and  adverse  to  it^ 
not  as  between  one  clause  in  a  will  and  another  clause  in  the  same  will.^  Thus, 
there  is  no  election,  where  under  the  same  will  a  legatee  takes  several  legadeB, 
some  of  which  are  onerous,^  unless,  it  seems,  there  appear  a  contrary  intention 
on  the  face  of  the  will.*  In  Cooper  v.  Cooper,'^  a  lady  having  a  power  of  appoint- 
ment over  a  fund,  did  in  her  lifetime  appoint  the  fund  among  her  three  sons 
equally.  By  her  will  she  devised  the  fund  to  her  eldest  son,  and,  one  of  her 
sons  having  died  intestate,  gave  benefits  out  of  her  own  property  to  the  other  ; 
surviving  son  and  the  children  of  the  deceased  son.  It  was  held,  that  the  younger 
surviving  son  and  the  children  of  the  deceased  brother  were  put  to  their  election.* 
The  proper  course  for  ascertaining  the  value  of  such  an  interest  it  was  held, 
was  to  apportion  all  the  debts  and  all  the  administration  expenses  of  Ha 
intestate  over  the  whole  of  the  assets  of  the  intestate  rateably,  and  in  that 
way  to  find  what  proportion  of  the  debts  and  expenses  the  particular  pro* 
perty  ought  to  bear.^  i 

It  is  immaterial  both  under  the  English  law  and  the  Indian  SacoessioB 
Act,  whether  the  testator  or  donor  does,  or  does  not  know  that  he  has  no  right  . 
to  dispose  of  the  property  in  respect  of  which  the  election  takes  place. ^® 

In  England,  a  question  has  been  much  discussed  whether  the  principle 
governing  cases  of  election  under  a  will  is  forfeiture  or  compensation,  or,  to  speak 
more  explicitly,  whether  a  person  claiming  against  a  will  is  bound  to  relinquish 
the  benefit  thereby  given  to  him  in  totOy  or  only  to  the  extent  of  indemnifjing 
the  persons  disappointed  by  his  election,  and  it  now  seems  to  be  settled  that  the 
principle  in  England  is  compensation  and  not  forfeiture.^^     Thus,  where  a  per- 

•  Per  James,  L.  J.,  Cooper  v.  Cooper,  L.  B ,  6  Ch.,  19. 

•  See  Indian  Snocession  Act,  s.  169,  illustrations  (6)  and  (c). 

•  Per  Lord  Loughborouoh,  Wilson  v.  Townahendy  2  Ves.,  693 ;  see  also  Webb  v.  E.  ^, 
Shafteshury,  7  Ves.,  480. 

•  Wollaston  v.  King,  L.  R.,  8  Eq.,  165. 

•  Andreiv  v.  Trinitij  Hall,  9  Ves.,  525,  633  ;  Warren  v.  BudoZZ,  1  J.  and  H.,  1. 

•  Talhot  V.  Earl  of  Radnor,  3  M.  and  K.,  264. 
'  L.  R.,  6  Ch.,  15  }  L.  R.,  7  H.  L.,  53. 

"  Intestate  and  Testamentary  S accession  in  India,  p.  197. 

•  Per  Lord  Cairns  in  Cooper  v.  Cooper,  L  R.,  7  H.  L.,  68,  on  appeal. 

*•  Indian  Snccession  Act,  s.  169,  which  applies  to  Hindus  etc  ,  Whistler  y.  Wehsi^. ,  Tea. 
871 ;  Welby  v.  Welhy,  2  V.  and  B.,  199.  Intestate  and  Testamentary  Snocession  in  India,  i  1P7. 

>*  See  1  Jarm.,  445,  446,  and  the  cases  there  cited ;  see  also  Rogers  t.  Jones,  L*  F  Ck 
D.,  688  i  Pickeregill  v.  Rodger,  L,  R.,  5  Ch.  D.,  163. 
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mm  purports  under  a  power  of  appointment  to  give  property,  the  subject 
of  the  power,  to  persons  who  are  not  the  objects  of  the  power,  and  if  to  the 
person,  who  would  be  defeated  by  that  gift,  free  disposable  property  belonging 
to  the  testator  is  given  by  the  same  instrument,  a  case  of  election  is  raised.^ 
Under  the  Indian  Succession  Act,  however,  the  legatee,  who  is  put  to  hia 
election  and  elects  against  the  will,  forfeits  9.II  benefit  under  the  will. 

The  intention  of  the  testator  to  dispose  of  the  property  which  is  not  his  own 
should  foe  clear :  it  must  appear  by  demonstration  plain  by  necessary  implica- 
tion,^ and  must  in  all  cases  appear  by  the  will  itself,^  parol  evidence  being 
inadmisaible  for  the  purpose  of  showing  it.^ 

A  release  of  a  debt  due  from  a  third  person  to  a  legatee  will  put  the  latter 
to  his  election  if  a  debt  of  his  be  released  by  the  testator.^  A  devise  or  bequest, 
however,  upon  condition  that  the  devisee  or  legatee  parts  with  his  own  pro- 
perty, does  not  put  the  legatee  to  election.^  No  case  for  election  arises  where 
the  property  in  question  is  not  acquired  until  after  the  death  of  the  testator  -^ 
nor  is  there  any  election  between  what  a  man  takes  under  a  will  and  what  he 
takes  nnder  a  derivative  title.^ 

Parol  evidence,  as  I  have  juBt  said,  is  not  admissible  for  the  purpose  of 
raising  a  case  of  election.  Thus,  parol  evidence  will  not  be  received  to  show 
I  that  the  testator  had  supposed  himself  the  absolute  owner  of,  and  intended 
to  include  in  the  residuary  bequest,  certain  property  in  which  he  had  only  a 
life-interest,  for  the  purpose  of  raising  a  case  of  election  against  a  legatee  under 
the  will,  who  also  took  an  interest  in  such  property  under  settlement.^ 

.  To  raise  an  inference  of  election,  it  is  not  sufficient  that  the  person  knew  of 
the  instrument  giving  it.  He  must  know  also  of  his  right  to  elect.^^  Moreover, 
a  person  is  never  bound  to  elect  until  the  circumstances  and  value  of  the  the 
properties  between  which  he  has  to  elect  are  known  to  him.^^  An  election  under 
a  misconception  of  the  extent  of  claims  on  the  fund  elected  is  not  condusive.^^ 

*  Whistler  v.  JVehstert  2  Yes.,  867 ;  see  In  re  BrooJeahank,  L.  B.,  84  Ch.  D.,  160. 

'  Randiffe  v.  Parht^ns,  6  Dow.,  149^  per  LoBD  Eldon  ;  Williams  on  Ezecators,  1447-8 ;  1 
Jarin.,  452-3. 

'  Per  LoBD  Langdalb,  M.  B.,  in  Clwnenteon  v.  Oand/y,  1  Keen,  809. 

♦  8tratton  v.  Bert,  1  Yes.,- 286. 

*  Synffe  ▼.  Synge,  L.  B.,  16  Eq.,  889,  on  appeal  L.  B.,  9  Chan.,  128. 

•  MiddUton  v.  Windross,  L.  B.,  16  Eq.,  212. 

hiseH  V.  Swinhoef  L.  B.,  7  Eq.,  291 ;  Howells  t.  Jenkins,  2  J.  and  H.,  705. 
favan  (Lady)  v.  Ptdteney,  2  Yes.,  644  ;  8  Yes.,  884. 

"Uementson  t.  Oandy,  1  Keen,  309  ;  see  1  Jarm.,  452,  and  Stratton  v.  Bert,  1  Yes.,  286. 
\iorgan  ▼.  Sdtoarde,  I  Bli.,  N.  S.,  401. 

JHUan  V.  Parker,  1  Sw.   882  (n) ;  Newman  v.   Newman,  1  Bro.  0.  0.,  186  j  Wake  r. 
Wa      I  Yes.,  385  ;  WhieHer  v.  Webster,  2  Yes.,  371  j  Bender  v.  Rose,  8  P.  W.,  123  (»). 
Kidney  y.  Oousamaker,  12  Yes.,  136, 
M   M 
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*  In  order  to  ascertain   the  valne   of  the  funds,  a  legatee  is  entitled  to  have  all 
f  necessary  accounts  taken. ^     In  England,  where  there  is  full  knowledge  on  the 
^   part  of    the    legatee,    election  will    be    presumed   from  acquiesceiice.*     The 
Indian  Succession  Act  expressly  declares  that  acceptance  of  a  benefit  given  hj 
the  will  constitutes  an  election  by  the  legatee  to  take  under  the  will,  if  he  hai 
knowledge  of  his  right  to  elect,  and  of  those  circumstances  which  would  infinenoa 
the  judgment  of    a  reasonable  man  in  making  an  election,  or  if   he  waives 
inquiry  into  the  circumstances  ;^  and  that  such  knowledge  or  waiver  of  inquiry 
shall,  in  the  absence  of  evidence  to  the  contrary,  be  presumed  if  the  l^^atee  hu 
enjoyed  for  two  years  the  benefits  provided  for  him  by  the  will  without  doing 
any   act  to  express   dissent.*       The  presumption  may  of  course  be  rebutted. 
When  it  arises,  it  would  seem  to  be  binding  upon  those  claiming  under  the 
person  electing.*'      It  is  to  be  observed  that  the  period  of  two  years  limited  by 
the  Indian  Succession  Act,  is  a  period  of  actual    enjoyment    of   the    benefits 
provided  by  the  will.      In   England,   in   the  case  of  Soptoith  v.  Maughan,^  where 
the  legatee  had  been  in  receipt  of  a  provision  under  the  will  for  sixteen  years, 
being  ignorant   of  his  right  to   elect,   it  was  held,  that  he  was  not  estopped. 
Unless    "  the   circumstances   which   would   influence  the  judgment  of  a  rea- 
sonable man  in  making  an  election "    are  known  to  the  person   making  the 
election,  it  will  not  be  binding.     But  if  the  legatee  does  any  act  which  renden 
it  impossible  to  replace  the  persons  interested  in  the  subject  matter  of  a  bequest ' 
in  the  same  condition,  as  if  the  act  had  not  been  done,  knowledge  of  the  right  to  ; 
elect  and  of  the  circumstances  or  waiver  of  .inquiry  into  the  circumstances  wiH 
be   inferred.''      Thus,   if  A  bequeaths   to  B  an  estate  to  which  C  is  entitied, 
and  to  C  a  coal-mine  which  C  takes  possession  of  and  exhausts,  C  will  be  takai 
to  have  confirmed  the  bequest  to  B.     Accordingly,  in  considering  whether  there 
has  been  an  election,  the  questions  are,  whether  the  parties  acting  or  aoquiescingt 
were  aware  of  their  rights  ;  whether  they  intended  election  and   whether  the 
individual  affected  by  the  claim  can  be  restored  to  the  same  situation  as  if  the 
acts  had  not  been  done.^  * 

*  Buttricke  v.  Broadhurat,  3  Bro.  0.  C,  88  ;  1  Vea.,  171 ;  Putey  v.  Beshouverx^,  8  P.  Wms. 
815.  See  note  to  PiZ^on  V.  Par J^er,  1  Swan.,  818.  Williams  on  Executors,  1465.  Intestatt 
and  Testamentary  Saccession  in  India,  p.  198. 

*  Worthington  v,  WigtrUon^  20  Beay.,  67 ;  see  Aidesoife  v.  Bennet^  2  Diok.,  468;  Dewor  r, 
Maitland,  L.  R.,  2  £q ,  834. 

*  Indian  Saccession  Act,  s.  173,  which  applies  to  Hindus  eto. 
^  Ihidf  B.  174,  which  also  applies  to  Hindus  etc. 
'  Detoar  v.  Maitlandf  L.  B.,  2  Eq.,  834 ;  Pramada  Dasi  y.  Lukhi  Narain  Mitteff  I.       ^ 

Cal.,  60. 

*  30  Beay.,  235. 

*  Indian  Succession  Act,  s.  175,  which  applies  to  Hindus  eto. 

*  Williams  on  Executors,  p.  1465. 
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Election  is  a  question  of  intention  and  may  be  implied  from  circnmstances.^ 
Where  the  person  who  has  to  elect  between  two  estates  is  in  possession  of  both, 
no  presumption  of  election   can  be   drawn  from  the   fact   that  he  continues 
in  possession.*    In  cases  where  the  person  bound  to  elect  has  died  soon  after  the 
death  of  the  testator,  the  Court,  in  the  absence  of  evidence,  in  deciding  whether 
there  has  or  has  not  been  an  election,  will  be  influenced  by  the  consideration 
whether   it  was  for  the  benefit  of  the  person   entitled  to  elect  or  disclaim.^ 
If  there  are  seyeral  next-of-kin,  each  of  them  may  have  a  separate  right  of 
election  ;  but  neither  the  election  of  the  majority,  nor  that  of  the  administrator, 
will  bind  the  others.*     Where,  however  the  presumption  of  election  is  raised, 
it  is  binding  upon  those  who  claim  under  the  person  electing.^ 

The  doctrine  ol  election  is  not  applicable  when  the  bequest  is  invalid  on 
account  of  incapacity  to  bequeath  by  reason  of  infancy  or  coverture.^  Thus,  if 
a  person  of  the  age  of  18  years  domiciled  in  British  India  (and  therefore  com- 
petent to  make  a  will,)  but  owning  real  property  in  England,  to  which  A  is  his 
heir  at  law,  bequeaths  a  legacy  to  A  and  subject  thereto  devises  and  bequeaths 
to  B  "  all  his  property  whatsoever  and  wheresoever  "  and  dies  under  21,  the  real 
property  in  England,  which  is  governed  by  the  lex  rei  sitae,  by  which  the  testator 
was  an  infant,  will  not  pass  by  the  will,  but  will  pass  to  A,  as  heir  at  law,  and  he 
may  claim  the  legacy  without  giving  up  the  real  property  in  England.^ 

It  has  been  observed  that  the  rule  as  to  election  is  applicable  whether  the 
testator  did,  or  did  not,  believe  the  property  which  he  professes  to  dispose  of 
by  his  -will  to  be  his  own.  The  only  question  is,  whether  the  testator  meant 
the  property  to  go  in  the  manner  indicated  by  him.®  "  The  Court  will  not 
speculate  on  what  he  would  have  done,  if  he  had  known  one  thing  or  another.^    , 

A  bequest  for  a  man's  benefit,  as  for  the  payment  of  his  debts,  is,  for  the  pur- 
pose of  election,  the  same  thing  as  a  bequest  made  to  himself,^^  but  a  person 

^  Edufard$  v.  Morgan,  1  Bli.  N.  S.,  401 ;  Spread  y,  Morgan,  11  H.  of  L.,  688.  As  to  what 
acii  of  acceptance  or  aoquieBcence  constitute  an  implied  election,  see  Rumhold  y.  Rumholdf 
Z  Vefl.,  G5  s  Simpson  y.  Vickers,  14  Yes.,  841. 

*  Padbury  v.  Clark,  2  Mac.  and  G.,  298 ;  Spread  y.  Morgan,  11  H.  L.  C,  688. 

*  See  Harris  v.  Watkine,  2  K.  and  J.,  473. 

*  I^ytche  y.  Fytche,  L.  E.,  7  Eq.,  494.  Intestate  and  Testementary  Sacoession  in  India, 
p.  199. 

*  Dewar  y,  Maitla'nd,  L.  B.,  2  Eq.,  834 ;  Pramada  Sasi  y.  Lukhi  Narain  Mitter,  I.  L.  B.  12 
Cal.      X 

lewrle  y.  Ore&nhank,  3  Atk.,  695.     See  Blaikloch  y.    Grindle,  L.  E.,  7  Eq.,  215;  Williama 
on  I    "icaton,  1449.    See  Cooper  y.  Cooper,^  L.  B.,  7  H.  L.,  53,  per  Lord  Cairns. 

ndian  Succession  Act,  b.  169,  illustration  (d). 

hdlwtson  V.  Woodford,  13  Ves.,  221. 

Hiistler  r.  Webster,  2  Ves.,  370,  per  Lord  Alvanley  ;  In   re    Broohshank,   L.  R.,  34 
Ch,        160. 

adian  Succession  Act,  s.  170,  which  applies  to  Hindus  etc.   . 
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taking  no  benefit  directly  under  the  will,  but  deriving  a  benefit  indirectly,  ia 
not  put  to  bis  election.^  In  Qrissel  v.  Swinhoe^  tbe  testator,  who  waB  entitled, 
under  a  settlement,  subject  to  a  life-interest,  to  a  moiety  of  a  fund,  by  will,  after 
reciting  (erroneously)  that  he  was  under  the  settlement,  '*  subject  to  Uie  tmsts 
therein  contained,"  entitled  to  the  whole,  purported  to  bequeath  the  whole, 
and  gave  one  moiety  to  the  husband  of  the  lady  who  was  really  entitled 
under  the  settlement  to  a  moiety  of  the  fund, — ^it  was  held  that  the  husband, 
who  had  become  his  wife's  administrator,  was  not  bound  to  elect  between 
the  legacy  and  his  wife's  moiety.*  • 

The  doctrine  of  election  does  not  preclude  a  party  claiming  by  the  will 
from  enjoying  a  derivative  interest  to  which  he  is  entitled  at  law  under  a  legal 
estate  taken  in  opposition  to  the  will.  Thus,  in  England,  a  man  may  be  tenant 
by  courtesy  of  an  estate-tail  held  by  his  wife  in  opposition  to  a  will  under 
which  he  accepts  a  legacy.^ 

A  person  who  in  his  individual  capacity  takes  a  benefit  under  the  will, 
may  in  another  character  elect  to  take  in  opposition  to  the  will.^  The  following 
illustration  will  explain  this  proposition  : — The  estate  of  Sultanpur  is  settled 
upon  A  for  life,  and  after  his  death  upon  B.  A  leaves  the  estate  of  Sultanpur  to 
D,  and  2,000  rupees  to  B  and  1,000  rupees  to  C,  who  is  B's  only  child.  B 
dies  intestate,  shortly  after  the  testator,  without  having  made  an  election.  C 
takes  out  administration  to  B,  and  as  administrator  elects  tc»  keeip  the  estate 
of  Sultanpur  in  opposition  to  the  will,  and  to  relinquish  the  legacy  ol  2,000 
rupees.      C  may  do  this,  and  yet  claim  his  legacy  of  1,000  rupees  under  the  will*  , 

Where  a  particular  gift  is  expressed  in  the  will  to  be  in  lieu  of  something 
belonging  to  the  legatee,  which  is  also  in  terms  disposed  of  by  the  will,  if  thA 
legatee  claims  that  thing,  he  must  relinquish  the  particular  gift,  but  he  is  not 
bound  to  relinquish  any  other  benefit  given  to  him  by  the  will.^  Thus,  if  A, 
under  whose  marriage-settlement  his  wife  is  entitled,  if  she  survives  him,  to 
the  enjoyment  of  the  estate  of  Sultanpur  during  her  life,  by  his  will  beqneatlif 
to  his  wife  an  annuity  of  200Z.  during  her  life,  in  lieu  of  her  interests  in  the 
estate  of  Sultanpur,  which  estate  he  bequeaths  to  his  son,  and  he  also  gives  bii 
wife  a  legacy  of  1,000Z.,  and  the  widow  elects  to  take  what  she  is  entitled  to  under 
the  settlement,  she  is  bound  to  relinquish  the  annuity,  but  not  the  l^;acy  of 
1,000Z. 

*  Iltd.,  B.  l7l,  which  applies  to  Hindna  etc. 
■  L.  B.,  7  Eq.,  291. 

*  See  Cooper  y.  Cooper,  L.  B.,  6  Oh.  D.,  81 ;  L.  B.,  7  H.  L*,  63. 

*  Williams  on  Exeontors,  1446-9. 

*  Indian  Snccesnon  Aot,  s.  172,  which  also  applies  to  Hindus  ete. 

*  Ihid, 

*  Ibid,,  172,  Ezoeption. 
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If  the  legatee  does  not,  within  one  year  after  the  death  of  the  testator, 
signify  to  the  testator's  representatiTes  his  intention  to  confirm  or  to  dissent 
from  the  will,  the  representatives  may,  npon  the  expiration  of  that  period, 
require  him  to  make  his  election ;  and  if  he  does  not  comply  with  snch  requisi- 
tion within  a  reasonable  time  after  he  has  receiyed  it,  he  will  be  deemed  to  hare 
eleoted  to  confirm  the  will.^  In  case  of  disability,  howerer,  the  election  will 
be  postponed  until  the  disability  ceases,  or  until  the  election  can  be  made  by 
some  competent  authority.* 

In  England,  the  usual  practice,  in  case  of  infants  who  are  incapable  of 
electing,  is  to  direct  an  enquiry  whether  it  is  to  the  advantage  of  the  infant  to 
elect  or  disclaim,^  and  section  177  of  the  Indian  Succession  Act  seems  to  con- 
template a  like  course  being  followed  in  India. 

Before  leaving  the  subject  of  bequests  and  their  incidents,  I  must  refer 
shortly  to  gifts  made  in  contemplation  of  death,  or,  to  adopt  the  term  used  in 
the  Civil  law,  donationea  mortis  catisd,  as  such  gifts  are,  in  some  respects,  analogous 
to  legacies. 

A  gift  is  said  to  be  made  in  contemplation  of  death  where  a  person  who  is 
ill  and  expects  to  die  shortly  of  his  illness  delivers  to  another  the  possession 
of  any  moveable  property  to  keep  as  a  gift,  in  case  he  (the  donor)  should  die 
of  that  illness.^ 

Like  legacies,  gifts  in  contemplation  of  death  are  dependent  upon  the 
death  of  the  donor  and  subject  to  his  debts. *>  On  the  one  hand,  gifts  may  bo 
resumed,  and  on  the  other,  legacies  may  be  revoked  in  the  lifetime  of  the  testator. 
A  gift  in  contemplation  of  death,  however,  cannot  be  made  in  respect  of  immove- 
able property,  but  it  may  be  made  in  respect  of  any  moveable  property  which 
may  be  disposed  of  by  wilL^  Being  dependent  upon  death  of  the  donor,  it  will 
not  take  effect  if  the  donor  recovers.from  the  illness  during  which  it  was  made, 
or  if  the  donor  survives  the  donee. 

The  provisions  of  the  Indian  Succession  Act  as  to  domUiones  mortis  causd 
follow  the  decided  cases  in  England.  They  have  not  been  made  applicable  to 
Hindus  by  the  Hindu  Wills  Act. 

Bonds,  bills,  policies  of  assurance,'''  and  cheques,^  have  all  been  held  to  be 

^  Indian  SnooeBsion  Act,  8.  176,  whioh  applies  to  Hindus  etc. 
Ihid.,  8. 177,  which  also  applies  to  Hindus  eto. 
lee  Brown  r,  Brcwny  L.  B.,  2  Eq.,  481-486. 

ndian  Sucoession  Act,  s.  178.    This  section  does  not  apply  to  Hindus. 
ate  y,  LHthead,  Kay,  658. 

[ee  illustrations  to  s.  178  of  the  Indian  Snccession  Act. 

fhanley  ▼.  Harvt^t  2  Ed.,  126 ;  Bv^ield  v.  Elwea^  1  Bli.<  N.  8.,  487 ;  Veal  y.   Veal,  27 
Be      ,  308 ;  Witt  y.  ilmiM,  1  B.  and  S,,  109  ;  Thomson  y.  Uefferman^  4  Dr.  and  W.,  285. 
Efmit  T.  Kaye^  L.  B.,  6  Eq.,  198 ;  see  Beak  v.  Beak^  L.  B.,  13  Eq.,  489. 
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subjects  of  valid  gifts  in  contemplation  of  death.  A  cheque,  however,  drawn 
by  the  donor  himself  must  be  paid  before  tfie  donor's  death.^  Stock,  wKich 
does  not  pass  by  delivery,  cannot,  in  England,  be  subject  of  a  donatio  mortiB 
causa.  Although  under  s.  178  of  the  Indian  Succession  Act  any  moveable  pit>- 
perty  which  may  be  disposed  of  by  will  may  be  disposed  of  by  a  gift  in 
contemplation  of  death,  it  seems  from  illustration  (c)  that  under  that  Act  delivery 
is  necessary  to  complete  the  donee's  title.*  Constructive  delivery  both  in  Eng- 
land^ and  under  the  Indian  Succession  Act,^  will  be  sufficient,  but  it  mnst  be 
absolute.^ 

The  burden  of  proof  is  on  the  donee  to  show  that  a  gift  was  made  in  oon- 
templation  of  death.^ 

A  gift  in  contemplation  of  death  cannot  be  revoked  by  will,*^  though  it  may- 
be satisfied  by  a  legacy ^^  A  donatio  mortis  causd  does  not  require  probate  nor 
does  it  require  the  assent  of  the  executor  of  the  deceased.^ 

*  Heioett  V.  Kaye,  L.  B.,  6  Eq.,  198. 

■  See  Ward  ▼.  Fumert  2  Ves.  Sen.,  431. 

*  Farquharaon  y.  CavSy  2  Coll.,  856. 
^  Section  178,  illastration  (b). 

*  Beddel  v.  Dobreey  10  Sim.,  244. 

*  Cosnahan  ▼.  Oricey  16  Moo.  P.  C,  215. 

*  Jones  V.  Selby,  Pr.  Oh.,  800. 

*  IHd, 

*  WilliamB  on  Executors,  p.  787. 
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LECTUEB  X. 

OF  THE  GRANT  AND  REVOCATION  OP  PROBATE  AND  THE 

PRACTICE  RELATING  THERETO. 

Course  of  Legislation  in  India  in  regard  to  Probate — Character  and  property  of  Execntora — 
Probate  in  oaae  of  wills  nnder  Hindn  Law — Probate,  Definition  of — Appointment  of  Eze- 
ontors  either  express  or  implied — Who  may  be  executors — Administration  for  use  and  bene- 
fit of  Innatio  executor — Ghrant  of  probate  toseyeral  exeontors— Administration  with  copy 
auiexed  of  authenticated  copy  of  will  proved  abroad — Probate  of  codicil  discovered  after 
probate  of  will — Accrual  of  representation  to  surviving  executor  ~  Bight  of  executor  how 
established — Effect  of  Probate — Title  of  executor  of  will  under  Hindu  Law — Extent  and 
application  of  Probate  and  Administration  Act — Grant  of  Administration,  where  executor 
has  not  renounced — Procedure  where  executor  renounces  or  fails  to  accept — Grant  of 
administration  to  Universal  or  Residuary  legatee — Limited  grant  of  Probate — Grants  limit- 
ed in  duration — Probate  of  lost  wills — Probate  where  will  is  outside  jurisdiction — Grants 
for  use  and  benefit  of  others  having  right — Administration  pendente  lite — Grants  for  special 
purposes — Grants  with  exception — Grants  of  the  Best — Grants  of  effects  not  adminis- 
tered — Alteration  in  grants — Bevocation  of  g^nts  for  just  cause — Who  may  apply  for 
revocation  of  Probate — Practice  in  granting  and  revoking  Probate — Jurisdiction  in  matters 
of  Probate — Petition  for  Probate — Conclusiveness  of  Probate— Publication  of  citations— 
Who  may  oppose  probate — ^Administration  Bonds — Procedure  in  contentious  cases— Costs. 

In  dealing  wifcli  grants  of  probate  and  letters  of  administration  and  with 
the  powers,  dnties  and  liabilities  of  executors  and  administrators  in  India,  it  is 
necessary  to  bear  in  mind  the  course  of  legislation  upon  these  subjects.  The 
Indian  Succession  Act  originally  did  not  apply  to  Hindus,  Mahomedans  or  Bud- 
dhists, nor  to  persons  exempted  under  s.  332  of  the  Act.  The  Hindu  Wills  Act, 
1870,  which  was  limited  to  the  Presidency  towns  and  Lower  Bengal,  made  the 
proyisions  of  the  Indian  Succession  Act,  as  to  grants  of  probate  and  letters  of 
administration  (except  s.  190),l  and  the  practice  relating  thereto,  and  as  to  the 
powers,  duties  and  liabilities  of  executors  and  administrators,  applicable,  so  far 
as  relates  to  grants  of  probate  and  letters  of  administration  with  the  will  an- 
nexed, and  to  executors  and  administators  with  the  will  annexed,  to  the  wills  of 
Hirius,  Jainas,  Sikhs  and  Buddhists,  made  on,  or  after,  the  1st  September,  1870. 
By  the  Probate  and  Administration  Act,  1881,  which  subject  to  the  provisio 
in  I  jction  2,  applies  to  the  whole  of  British  India,  the  provisions  of  the  Indian 
Su(  session  Act,  to  which  I  have  just  referred  as  having  been  made  applicable 

That  section  enacted  that  **  no  right  to  any  part  of  the  property  to  a  person  who  has 
died  oitestate  can  be  established  in  a  Court  of  Justice,  unless  letters  of  administration  have 
first  *  fton  granted  by  a  Court  of  Competent  Jurisdiction."     See  Act  VII  of  1889,  ss.  1,  21. 
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under  the  Hindu  Wills  Act,  were,  with  the  exception  of  s.  187,^  repealed  and 
re-enacted  (forming  chapters  II  to  XIII,  inclusiye,  of  the  Probate  and  Ad- 
ministration Act)  with  a  somewhat  wider  application.  They  were  made  to 
apply  to  the  case  of  every  Hindu^  Muhammadan,  Buddhist  and  person  ex- 
empted under  s.  332  of  the  Indian  Succession  Act  dying  before,  on,  or 
after,  the  1st  of  April,  1881,  with  the  proviso,  that,  except  in  cases  to  which 
the  Hindu  Wills  Act  applies,  no  Court  in  any  local  area  beyond  the  limits 
of  the  towns  of  Calcutta,  Madras,  and  Bombay  and  the  territories  for  the 
time  being  administered  by  the  Chief  Commissioner  of  Lower*  Burmah, 
and  no  High  Court  in  exercise  of  the  concurrent  jurisdiction  over  such  local 
area  conferred,  by  that  Act  {the  Probate  and  Adminijstration  Act)  should 
receive  applications  for  probate  or  letters  of  administration,  until  the  Local 
Government  had,  with  the  previous  sanction  of  the  Gk>vemor-General  in 
Council,  by  a  notification  in  the  official  Guzette,  authorized  it  to  do  so.  The 
only  section  of  the  Indian  Succession  Act  dealing  with  probate  and  administra- 
tion which  is  now  embodied  in  the  Hindu  Wills  Act,  is  s.  187.  It  is  not  incor- 
porated in  the  Probate  and  Administration  Act.^ 

A  number  of  modifications  in  the  sections  of  the  Indian  Succession  Act  and 
in  the  Probate  and  Administration  Act  have  been  made  by  Act  VI  of  1889. 
These  will  be  noticed  as  the  sections  are  referred  to  hereafter. 

In  the  case  of  In  the  goods  of  Bebee  Muttra,^  it  was  established  that  the 
late  Supreme  Court  had  general  ecclesiastical  jurisdiction  within  the  limits  of 
Calcutta  and  by  virtue  of  such  jurisdiction  could  grant  probate  of  the  wills 
of  Hindus,  who  died  leaving  property  in  Calcutta.  It  had  long  been  the  practice 
of  the  Mayor's  Court  and  of  the  Supreme  Court  to  grant  probate  and  adminis- 
tration in  the  goods  of  Hindus  and  Mahomedans,  but  when  21  Geo.  Ill,  c.  70 
arrived  in  India,  some  time  about  July,  1782,  the  Supreme  Court  was  of  opinion 
that  that  Statute  had  altered  the  jurisdiction  of  the  Court  and  it  resolved  not 
to  grant  probate  or  administration  in  case  of  either  Hindus  or  Mahomedans,^ 
and,  until  1816,  none  were  granted.  From  the  report  in  the  case  of  Behee  MuttrOj 
it  appears  that  the  Court,  before  deciding,  caused  the  records  to  be  searched  in 
order  to  ascertain  what  had  been  the  practice  in  Calcutta.     From  the  returns 

^  S.  187  proYides  that  "  no  right  as  executor  or  legatee  c^  he  estahlished  in  anj  Coozt 
of  Justice,  unleBB  a  Court  of  competent  juriBdiction  within  the  province  shall  hare  gnnted 
prohate  of  the  will  under  which  the  right  is  claimed,  or  shall  have  gpranted  letters  of  ad  lis- 
tration  under  the  s.  180  of  the  Act."  Section  180  is  no  longer  incorporated  in  th  '  ida 
Wills  Act,  but  it  now  forms  s.  5  of  the  Probate  and  Administration  Act. 

>  See  Act  XX  of  1866,  ss.  2,  4. 

*  See  Shaikh  Moosa  v.  Shaikh  Eisa,  I.  L.  B.,  8  Bom.,  241  $  see  KrishfM  Kinkw  B» 

Mohun  Boyt  I.  L.  B.,  14  Gal.,  97* 

^  Morton's  Beports  hj  Montriou,  p.  191,  decided  1832. 

'  See  In  the  goods  of  Hadjee  Mustapha,  (decided  1791),  Morton's  Beports  by  Mqs  iBOi 
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made  from  the  ofBice  of  the  Begistrar,  it  was  found  that  from  January,  1775, 
(when  the  Supreme  Court,  though  established  in  1874,  first  sat  for  the  purpose 
of  transacting  business)  to  July,  1782  (the  latter  month  not  being  included) 
upwards  of  200  probates  and  administrations  of  the  will  and  efEects  of  Hindus 
and  Mahomedans  were  granted.  Then,  as  to  the  effects  of  Mahomedans,  there 
was  an  entire  cessation  until  1804,  while,  as  to  th\9  effects  of  Hindus,  there  was 
an  entire  cessation  until  1816.  Between  1804  and  1814  six  probates  or  ad« 
ministrations  of  the  wills  and  effects  of  Mahomedans  was  granted,  but  from 
1814  to  1816  there  were  none.  Between  1816  and  the  year  1832  the  number  of 
probates  and  administrations  granted  to  Hindus  and  Mahomedans  amounted 
to  230.  It  was  also  found  on  inquiry  that  in  Madras,  while  it  had  always  been 
considered  doubtful  whether  the  Charter  of  that  Presidency  intended  that  pro- 
bates and  letters  of  administration  should  be  granted  to  natives,  the  Court  had 
been  in  the  habit  of  granting  them,  but  that  the  practice  ceased  on  the  establish- 
ment of  the  Madras  Supreme  Court  in  1801,  and  was  not  revived  till  1812.^ 

In  England,  before  20  and  21  Vict.,  c.  77,  s.  3,  the  power  of  granting  admin- 
istration to  the  personal  estate  of  a  deceased  person  was,  by  the  Ecclesiastical 
Courts,  vested  in  the  Ordinary,  the  Judge  of  the  Ecclesiastical  Court,  to  whose 
jorisdiction  the  administration  upon  intestacy  and  the  probate  of  wills  belonged.' 
And,  it  seems  that  letters  of  administration  granted  by  the  late  Supreme 
Court  in  Hindus  conveyed  no  more  estate  than  what  by  the  Ecclesiastical  law  of 
England  vested  in  the  Ordinary  or  the  administrator, — ^that  is  to  say,  personal 
estate  only.^ 

Under  s.  179  of  the  Indian  Succession  Act,  which,  as  I  have  said,  was  em- 
bodied in  the  Wills  Act  in  its  original  form,  the  executor  or  administrator,  as 
the  case  may  be,  of  a  deceased  person,  is  his  legal  representative  for  all  purposes 
and  all  the  property  of  the  deceased  person  vests  in  him  as  such.*  That  section 
is  no  longer  embodied  in  the  Wills  Act,  but  it  now  forms  s.  4  of  the  Probate  and 
Administration  Act,  a  proviso  being,  however,  added,  that  nothing  in  that  Act 
shall  vest  in  an  executor  or  administrator  any  property  of  a  deceased  person 
which  would  otherwise  have  passed  by  survivorship  to  some  other  person.^ 
This  proviso  saves  the  rights  of  the  members  of  a  joint  Hindu  family,  for 
in  such  a  family  there  is  no  such  thing  as  succession  properly  so  called.  The 
wh'^e  body  of  such  a  family,  consisting  of  males  and  females,  constitutes  a  sort 

See  ChellummxU  ▼.  Oarrow,  2'strange's  Notes  of  Cases,  1 ;  In  the  matter  of  the  will   of 

Ta?    ,Ki<2, 156. 

81  Ed.  Ill,  o.  11 ;  see  2  Stephen's  Black.  Com.,  12,  8th  Edn.    By  20  and  21  Vict.,  o.  77 
the    uiadiotion  of  the  Ordinary  was  transferred  to  the  Probate  Court. 

See  Kadumhinee  Dossee  v.  Koylash  Kaminee  Domm,  I.  L.  E.,  2  Cal.,  481,  p.  448. 
Indian  Snocession  Act,  b.  179 ;  Act  V  of  1881,  s.  4. 
Let  Y  ai  1881,  8.  4. 
K  N 
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of  corporation,  some  of  the  members  of  which  are  coparceners,  that  is,  persoM 
who,  on  partition,  would  be  entitled  to  demand  a  share,  while  others  are  only 
entitled  to  maintenance Until  they  elect  to  claim  a  partition,  the  pro- 
perty continues  to  devolve  upon  the  members  of  the  family  for  the  time  being 
by  survivorship,  and  not  by  succession.^ 

Prior  to  the  Probate  and 'Administration  Act,  in  cases  to  which  the  Hindu 
Wills  Act  and  the  Indian  Succession  Act  did  not  apply,  probate  could  only  be 
gi*anted  under  the  Supreme  Court  and  High  Court  Charters  ;*  but  the  represen- 
tative status  conferred  by  such  grant  fell  far  short  of  that  conferred  by  similar 
grants  in  the  case  of  deceased  European  British  subjects.  In  the  case  of  wills  of 
Hindus,  probate  conferred  no  right  of  property  analogous  to  the  estate  or  interest 
conferred  upon  an  English  executor.  In  the  case  of  Jayhali  y.  Sihnath,^  Pheab, 
J.,  in  1866,  before  the  Hindu  Wills  Act,  thus  expressed  himself  :  "  I  suppose  it 
is  now  clear  that  probate  does  not  confer  upon  the  executor  of  a  Hindu  will 
any  personal  rights  of  property  analogous  in  any  way  to  an  English  estate  or 
interest.  The  will  gives  him  just  such  powers  of  dealing  with  the  property 
comprehended  in  it  as  its  words  express  and  no  more.  Beyond  the  scope 
of  the  will,  and  so  far  as  he  is  not  constructively  restricted  by  its  directions, 
it  may  be  that  he  has  the  powers  which  are  implied  in  the  bare  authority  of 
a  manager  during  minority ;  but  these  are  all  he  can  claim.  At  any  rate, 
this  doctrine  seems  to  have  been  laid  down  with  reg^ard  to  immoveable  pro- 
perty in  the  case  of  Sreemutty  Dossee  v.  Taracham  Coondoo^*  by  which  I  readily 
admit  myself  bound  to  be  guided."  So,  in  the  case  of  Kherodemoney  Ikusee 
V.  Doorgamoney  Dossee,^  Markbt,  J.,  said,  *'  There  is  no  doubt  that  the  word 
*  Test '  is  not  an  appropriate  one  to  describe  the  position  of  a  Hindu  exe- 
cutor in  a  will  m«uie  prior  to  the  Hindu  Wills  Act.  It  has  been  frequently 
held,  that  the  mere  appointment  of  a  person  as  executor  to  a  Hindu  does 
not  cause  any  property  to  vest  in  him  at  all,  and  that,  if  as  executor  lie  is 
entitled  to  hold  the  property,  he  holds  only  as  manager."* 

An   executor  is   the  -  person   to   whom   the  execution  of  the  last  will  of  a 
deceased  person  is  by  the  testator's  appointment  confided  and  an  administrator 

^  Mayne's  Hindu  Law,  §  246,  and  see  §  432. 

'  See  In  the  goods  oj  Behee  Mattray  Morton's  Report  by  Montrioa,  p.  199. 

•  2  B.  L.  R.,  (O.  C),  1. 

•  Bonrke,  Pt.  VII,  p.  48. 

•  1.  L.  B.,  4  Oalc,  455,  (S.  C),  3  0.  L.  R.,  315. 
^  Sreenvutty  Dosaee  y.  Taracham  Coondoo  Ohotodhry,  Bonrke,  Pt.  YII,  48 ;  Khert        »*f 

Dossee  ▼.  Jhtrgamoney  Dossee,  I.  L.  R.,  4  Calc,  455,  (S.  C),  3  C.  L.  R.,  315  ;  Mamklal  A  «» 

T.  M[£Mchersh%  Dinsha,  I.  L.  R.,  1  Bom.,  269 ;  and  Lalluhhat  Bapubhai  t.  Jfamthwrii  2 

Bom.,  888.    As  to  the  representation  of  beneficiaries  in  saits  conoeming  propertj^  ^ 
•zeoators  or  administrators,  see  s.  487  of  the  Code  of  Ciyil  Prooednre,  Act  XI Y  of  I 
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16  the  person  appointed  by  competent  authority  to  administer  the  estate  of  a 
deceased  person  where  there  is  no  execntor.^  After  his  appointment  the  office 
and  powers  of  an  administrator  are  for  the  most  part  the  same  as  those  of  an 
executor.* 

In  India,  nnder  the  Indian  Succession  Act,  it  has  been  held  that  the  exe- 
cutor of  an  executor  is  not  derivative  executor  of  the  original  testator,  even 
though  such  testator  died  before  1866, — that  is,  that  property  vested  in  a  testa- 
tor as  executor  of  another  does  not  vest  in  his  executor.^  It  is  only  the  actual 
property  of  the  deceased  that  vests  in  an  executor  or  administrator.^  In  Eng« 
land,  on  the  other  hand,  the  executor  of  an  executor,  who  has  proved  the 
will,  represents  the  first  testator,  and  cannot  prove  his  own  testator's  will 
and  refuse  to  administer  the  estate  of  the  first  testator  ;^  but  the  executor  of  an 
executor  does  not  represent  the  original  testator,  unless  the  first  executor  has 
proved  the  will.^  The  administrator  of  an  executor  does  not  represent  the  tes- 
tator, so  that  if  an  executor  dies  intestate  without  having  administered  the  estate 
of  his  testator,  an  administrator  de  bonis  non  of  the  testator  must  be  appointed.7 

Probate,  i.  e.,  a  copy  of  a  will  certified  under  the  seal  of  a  Court  of  competent 
jurisdiction,  with  a  grant  of  administration  to  the  estate  of  the  testator^  can 
only  be  granted  to  an  executor  appointed  by  the  will,^  but  the  appointment 
of  the  executor  may  be  either  express  or  by  necessary  implication.^^  As  a 
general  rule  any  person  may  be  appointed  executor.  An  infant,  however  young, 
may  be  appointed,  but  probate  will  not  be  granted  to  him  during  his  minority. ^^ 
If  he  is  sole  executor  or  sole  residuary  legatee,  letters  of  administration 
with  the  will  annexed  may  be  granted  to  his  legal  guai*dian,  or  any  other  person 
whom  the  Court  may  think  fit,  until  he  shall  have  completed  the  age  of  18  yeai*s.^* 

'  Indian  Succession  Act,  s.  8. 

*  Touch.,  p.  i7l ;  Blaekborough  ▼.  Davis,  1  P.  Wma.,  43. 

*  IhShmza  y.  Secretary  oj  State,  12  B.  L.  B.,  428. 

*  Ibid.    See  Behary  Lall  SandydL  v.  Juggomohun  Oossam,  I.  L.  B.,  4  Calc,  5 ;  (S.  C), 
2  C.  L.  B.,  422. 

*  Brooke  v.  Haymes,  L.  B.,  6  Eq.,  26  ;    see  Barr  v.  Carter,  2  Cox,  429 ;  Twyford  v.  Trail, 
7  Sim.,  92. 

*  Wankford  v.  Wankford,  1  Salk.,  299. 

^  Wniiams  on  Executors,  258;  see  Savage  y,  Blythe,  2  Hagg.  App.,  150.      See  Intestate 
an       '^tamentary  Succession  in  India,  p.  207. 

idian  Succession  Act,  s.  3 ;  Act  V  of  1881,  s.  3 ;   see  Mu7i  Mohv/n  Ohossal  y»  Pareshnath 
Be      .z  W.  B.,  174. 

Indian  Succession  Act,  s.  18 L  ;  Act  Y  of  1881,  s.  6. 
Ihid,  8. 182 ;  Act  V  of  1881,  s.  7  ;  Mun  Mohan  Qhoesal  r.  Pareshnath  Ray,  22  W.  B.,  176, 
Pe       ^NTIFEX,  J. 

'  Indian  Succession  Act,  s.  183,  215 ;  Act  V  of  18SI,  s.  8,  81. 
Indian  Succession  Act,  s.  215  ;  Act  Y  of  1881,  s.  81. 
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In  England,  where  an  infant  is  appointed  sole  execntor,  administratimi  is 
granted  under  38  Oteo.  Ill,  c.  87,  6.  6,  to  his  gaardian  or  to  such  perwm  as 
the  Probate  Court  may  think  proper,  such  administrator  being  called  admiius- 
trator  durante  minore  aetate^- 

A  married  woman  may  also  be  appointed  executrix,  but  in  cases  to  which  the 
Indian  Succession  Act  applies,  she  must  have  the  previous  consent  of  her  hus- 
band.^ In  cases  to  which  the  Probate  and  Administration  Act  applies,  no  sach 
restriction  is  placed  upon  married  women,^^  because,  as  the  Select  Committee,  to 
whom  the  original  bill  was  referred,  say  in  their  report,  the  imposition  of  sock 
a  condition  would  be  inconsistent  with  the  proprietary  status  accorded  to  mir* 
ried  women  among  a  large  proportion  of  the  persons  for  whom  the  Act  is 
intended,  and  would  confer  a  power  on  the  husband  which  would,  in  nuuiy 
cases,  be  likely  to  be  abused.  In  England,  also,  the  consent  of  the  husband  was 
necessary  to  the  acceptance  of  a  grant  of  probate  by  a  married  woman> 

If  there  are  several  executors,  one  of  whom  is  of  full  age,  no  adminisia^tiott 
during  minority  should  be  granted,  as  the  executor,  who  is  of  full  age  maj 
execute  the  will.^  But  if  there  are  two  or  more  minors  appointed  executors, 
and  there  is  no  executor  who  has  attained  majority,  in  that  case  the  Court  wiU 
grant  administration  limited,  until  one  of  them  has  attained  the  age  of  majority.* 

In  England,  a  corporation  also  may  be  appointed  executor.^  But  where  t 
oerporation  aggregate  has  been  appointed  executor  of  a  will,  the  Court  in 
England  will  grant  letters  of  administration,  with  the  will  annexed,  to  a  syndic 
duly  appointed  by  the  corporation  to  take  the  grant ;  but  no  grant  will  be  made 
before  the  syndic  is  before  the  Court.^  Where  a  testator  in  India  nominated 
his  brother  and  "  Messrs.  Cockerell  &  Co.,  East  India  Agents,  London,*'  and  one 
A.  B.  to  be  his  executors,  and  before  his  death,  the  firm  of  Cockerell  &  Co.,  which 
consisted  of  four  members,  had  been  dissolved, — Sir  Jenner  Fust  held,  that 
the  appointment  was  not  of  the  firm  collectively,  but  of  the  persons  compos- 
ing it  individually,  and  that  each  of  the  late  members  was  entitled  to  be  joined 
with  the  other  executors.* 

Aliens  may  be  executora.^^     A  bankrupt  also  may  be  executor ;  but  the 

«  Williams'  Personal  Property,  842. 
i  •     '  Indian  Saocession  Act,  a.  183. 

*  Act  V  of  1881,  B.  8. 

*  ThrvMout  v.  Coppm,  2  W.  B  ,  801. 

*  Williams  on  Exeontors,  486. 

*  Indian  Successioii  Act,  s.  216 ;  Act  V  of  1851,  8.  32. 

I  *  S«e  Jn  the  goods  of  WUliam  Haynee^  3  Curt.,  75.,  Williams  on  Ezeonton,  283. 

*  Jn  the  goods  of  Darke,  1  Sw.  and  Tr.,  516. 

'  *  Williams  on  Ezecntors,  233,  citing  In  the  goods  of  Femie^  6  Notes  of  Cases,  657. 

I  »•  Ikid. 
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Court  will  in  some  oases  appoint  a  reoeirer,^  unless  the  person  appointed 
have  heen  known  by  the  testator  to  have  been  a  bankrupt.*  Pivvioas  to  the 
Indian  Succession  Act,  bankruptcy  seems  to  have  been  considered  by  the 
Snpreme  Court  a  disqualification.^ 

In  India^  as  in  England,  lunatics,  idiots  and  persons  of  unsound  mind  are 
of  course,  incapable  of  acting  as  executors  or  administrators,  and  probate  cannot 
be  granted  to  such  persons,  and  if  a  person  appointed  executor  or  administrator 
becomes  non  compos,  the  Court  may  commit  administration  to  another.^  In 
England,  in  the  case  of  a  sole  executor  becoming  a  lunatic,  the  Court  will 
generally  make  a  limited  grant  to  his  committee  for  his  use  and  benefit  during 
his  lunacy,®  or  administration  with  the  will  annexed  may,  with  the  consent 
of  his  committee,  be  granted  to  the  residuary  legatee  during  the  lunacy.' 
So,  under  s.  217  of  the  Indian  Succession  Act,  if  a  sole  executor  or  a  sole 
miiversal  or  residuary  legatee  is  a  lunatic,  letters  of  administration  with  the  will 
amiexed  may  be  granted  to  the  person  to  whom  his  estate  has  been  committed 
by  competent  authority ;  or,  if  there  be  no  such  person,  to  such  person  as  the 
Court  may  think  fit  to  appoint,  for  the  use  and  benefit  of  the  lunatic,  until  he 
shall  become  of  sound  mind.  Section  33  of  the  Probate  and  Administratioti  Act 
is  the  same  kt  terms,  except  that  it  includes  the  case  of  minority  as  well  as 
lunacy. 

In  the  case  of  a  British-bom  subject,  who  died  leaving  assets  in  Moulmein, 
but  no  assets  in  Calcutta,  and  a  will  dated  5th  August,  18^,  before  the  Succes- 
sion Act  came  into  forqe,  the  High  Court  in  Bengal  refused  to  graiit  probate,  or 
letters  of  administration  with  the  will  annexed,  to  his  executrix.* 

In  England,  where  a  testator,  by  his  will,  directed  the  legatees  to  appoint 
two  persons  to  execute  his  testamentary  bequests,  the  Court  granted  probate 
to  the  nominees  of  the  legatees.^  So  also,  where  a  testator  authorised  a  person 
to  nominate  some  one  to  see  her  will  executed,  and  that  person  nominated 
himself,  the  Court  granted  him  probate.*^    Whether  probate  would  b©  granted 

under  the  Indian  Acts  to  an  executor  appointed  in  that  manner  has  not  yet 

• 

^  Langley  v.  Hatdk,  5  Madd.,  46. 
'  Oladdon  v.  Stonemany  1  Madd.,  143  (note). 
•  ■  In  the  goods  of  Jackaony  Morton's  Rep.,  28. 

*  Indian  Sucoession  Act,  s.  188  ;  Aot  V  of  1881,  8.  8. 

*  Evans  v.  Taylor^  2  Boberts,  128 ;  MUU  y.  WilUy  1  Salk.,  86.  Williams  on  Hzeontofs,  282 ; 
Indian  Bnooession  Act,  s.  217 ;  Probate  and  Administration  Act,  s.  88. 

*  In  the  goods  of  Phillip^  2  Ad.,  386  note  (5). 
^  In  the  goods  of  MilneSy  3  Ad.,  55. 

*  Saunders  y.  Nga  Shoay  Oeen,  8  W.  B.,  3.     See  Aot  XXY  of  1888. 

*  In  the  goods  of  Cnngan,  1  Hagg.,  548. 

**  In  the  goods  of  Ryder,  2  Sw.  and  Tr.,  128. 
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been  decided.  In  the  case  of  Jackson  v.  Patdet,^  it  was  objected,  even  in  Eng- 
land, that  probate  could  be  decreed  only  to  a  person  who  was  appointed 
nominee  by  the  will ;  but  the  Court  said  the  case  was  not  like  one  where 
a  testator  in  his  will  reserved  to  himself  a  power  to  deal  hereafter  with  hw 
will  by  writings  not  duly  executed.* 

It  has  been  already  observed  that  the  appointment  of  an  executor  need  not 
J^^  1  ^©  express,  but  may  arise  by  necessary  impliCT|tion.  Thus,  if  the  testator  directs 
^  fi^;^  that  B  should  be  his  executor,  if  A  will  not  act,  B  will  be  executor  by  implica- 
tion.^ So,  if  A  gives  a  legacy  to  B  and  several  legacies  to  other  persons,  among 
the  rest  to  his  daughter-in-law,  C,  and  adds,  "  but  should  the  within  named  C  be 
not  living,  I  do  constitute  and  appoint  B  my  whole  and  sole  executrix,"  C  will 
be  executrix  by  implication.  Again,  where  A  appoints  several  persons  execntow 
of  his  will  and  codicils,  and  his  nephew  residuary  legatee,  and  in  another  codidi 
are  these  words : — **  I  appoint  my  nephew  my  residuary  legatee  to  discharge  all 
lawful  demands  against  my  will  and  codicils,  signed  of  different  dates,"  the 
nephew  is  appointed  an  executor  by  implication.*  *  Necessary  implication,'  it  was 
said,  means,  not  natural  necessity,  but  so  strong  a  probability  of  intention  that  an 
intention  contrary  to  that  which  is  imputed  to  the  testator  cannot  be  supposed.* 

An  executor  by  implication  is  usually  called  executor  according  to  the  tenor. 

In  In  the  goods  of  Baylis^**  where  a  testator  by  the  first  clause  of  his  will 

directed  his  debts  and  testamentary  expenses  to  be  paid,  and  then  gave  aU  his 

personal  estate  to  certain  persons  in  trust  to  convert  into   money  and  receive 

it  in  such  a  manner  as  they  should  deem  expedient,  and  to  divide  the  proceeds 

amongst  his  children,  with  the  exception  of  some  furniture,  which  he  gave  to 

one  of  his  daughters,  it  was  held,  that  the  trustees  were  executors  according  to 

\    to  the  tenor.    That  case  was  followed  by  Jackson  and  Tottenham,  JJ.,  in  the 

case  of  Monokur  Mookerjee^  where  the  son  of  the  testator,   though  not  expresslj 

r      appointed  an  executor,  was  directed  to  receive  and  pay  the  testator's  debts  and 

<      get  in  and  distribute  his  personal  estate.     To  constitute  an  executor  according 

to  the  tenor,  it  seems  there  must  be  words  importing  a  general  power  to  reoeire 

and  pay  iiAat  is  due  to  the  estate.     A  power  merely  to  pay  what  is  vested  in  a 

trustee  as  trustee  to  the  particular  person,  for  whose  use  he  held  it,  is  not 

'  2  Bob.,  344.    Intestate  and  Testamentary  SacoeBsion  in  India,  p.  209. 
'  See  Williams  on  Ezeoutors,  261  (n). 

*  Indian  Soooession  Aot,  s.  182,  Act  V  of  1881,  s.  7,  illastration  (a)  $  Godolph,  P^  •  ^ 
8.  3,  cited  in  Williams  on  Executors,  p.  246.  « 

^  Ihid,y  illastrations  (b)  and  (c) ;  Qrant  y.  Lesliet  3  Phillim,  116. 
'  WilkinsQn  y.  Adam,  1  Yes.  and  B.,  465,  per  Lord  Eldon  . 

*  L.  B.,  1  P.  and  D.,  21. 

*  I.  L.  B.,  5  Calo.,  756 ;  (S.  C.)  6  C.  L.  B.,  228. 
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safficient.^  Thus,  where  the  whole  personal  property  was  left  to  a  trustee  in 
trust  for  a  specific  purpose,  and  no  executor  was  named  in  the  will,  it  was  held 
that  the  trustee  was  not  entitled  to  probate  as  execntor  according  to  the  tenor.' 
So,  in  the  case  of  In  the  goods  of  Toomy^  a  direction  to  a  person  to  pay  debts  and 
funeral  expenses,  not  out  of  the  general  estate,  but  out  of  a  particular  fund, 
was  held  not  to  constitute  him  executor  according  to  the  tenor.^  In  short, 
the  general  rule  is  that,  unless  the  Court  be  able  to  gather  from  the  words  of  | 
the  will  that  a  person  named  trustee  therein  is  required  to  pay  the  debts  J 
of  the  deceased  and  generally  to  administer  his  estate,  it  will  not  grant  pro-  / 
bate  to  him  as  executor  according  to  the  tenor .^  Under  words  pointing  at 
the  office  of  an  executor,  or  at  the  rights  of  exeecutors,  persons  may  be  held 
to  be  executors  by  implication,  as  where  the  testator  says,  *'  I  commit  all  my 
goods  to  the  administration  of  A.  B."^  or  to  the  disposition  of  A  B.7  In  In 
the  goods  of  Bradley^^  the  testator  by  his  will  said  '^  I  appoint  B.  H.  P.  and 
T.  £.  W.,"  but  did  not  state  in  what  capacity  he  appointed  them  and  he 
also  bequeathed  legacies  to  *'  each  of  my  executors  *'  and  gave  to  his  '^  said 
executors  "  the  residue  of  his  property  with  certain  directions  as  to  it,  and 
the  Court  held  that,  by  the  words  of  the  will,  R.  H.  P.  and  T.  E.  W.,  were 
by  implication  appointed  executors. 

Where  a  testator  by  his  will  appointed  his  wife,  H,  guardian  of  his  infant 
children  ^*'  in  order  that  of  all  his  property  she  should  carry  on  the  manage- 
ment (until  the  youngest  son  should  attain  the  age  of  22  years),  and  in  the    . 
testator's  name  the  management  of  his  firm," — H  was  held  to  be  executrix  by 
implication  and  entitled  to  probate.^    In  In  the  goods  of  Badhika  Mohan  Sett,^^    ' 
probate  of  the  wiU  of  a  Hindu  was  granted  to  his  widow  and  heiress,  who  was    | 
also  universal  legatee  under  the  will,  as  executor  by  necessary  implication,  there    j 
being  no  executor  mentioned  in  the  will.^^     So  in  the  case  of  Mun  Mohun  Qhossal    ' 
y.  Pareshnath  JSoy,^  a  sole  residuary  devisee  was  held  to  be  entitled  to  probate 
as  executor  by  implication. 

'  In  the  Goods  of  Jone»,  2  Sw.  and  Tr.,  156,  per  Sia  C.  CassswKLL. 

*  Ibid. 

*  8  Sw.  and  Tr.,  662. 

*  In  the  Goods  of  Davis,  8  Curt.,  748. 

*  In  the  Goods  of  Punehard,  L.  B.,  2  P.  and  D.,  269.      See  In  the  Goods  of  Lowry,  L.  B., 
3  P.      i  D.,  167. 

Jodolph.,  Pt.  n,  c.  6,  8.  3. 
^  Femberton  r.  Cony,  Gro.  filiz.,  164 ;  Williams  on  Execators,  248. 

i.B.,  IP.  D.,216. 

Icunahai  ▼.  Bamanji  Nasarvar^i,  7  Bom.  H.  C.  B.,  A.  C.  J.,  64. 
7B.  L  B.,  663. 

Intestate  and  Testamentary  Succession  in  India,  p.  211, 
U  W.  B.,  175.      ^  .   «* 
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So  also,  if  the  tes^Ator  by  Hifi  will  declare  that  A  B  shall  have  his  goods  after 
his  death,  ^'  to  pay  his  debts,  and  otherwise  to  dispose  at  his  pleasare,"  A  fi 
is  his  ^ecator  ;^  or  if  the  testator  direct  certam  persons  to  pay  debts,  fnnenJ 
charges,  and  the  expenses  of  proving  the  will,  these  persons  are  executors  ac- 
cording to  the  tenor  ;^  or  if  the  testator,  supposing  his  child,  his  brother,  or  his 
kinsman  to  be  dead,  say  in  his  will — '^  Forasmuch  as  my  child,  my  brother 
Ac.,  is  dead,  I  make  A  B  executor ;  in  this  case,  if  the  person  whom  the  testator 
thought  dead  be  alive,  he  shall  be  the  executor.^  Where  the  testator  named 
his  wife  executrix,  and  A  B  to  assist  her,  A  B  was  held  to  be  executor  by  the 
tenor>  In  In  the  goods  of  Broton,^  the  testator  executed  a  will  containing 
a  clause  to  the  effect, — ^^  I  appoint  my  sister,  A  B,  executrix,  only  requesting 
that  my  nephews  G  D  and  E  F  will  kindly  act  for  and  with  her ;  '*  and  it  was 
held  that  the  nephews  were  executors  according  to  the  tenor .^ 

The  appointment  of  an  executor  may  be  either  absolute  or  qualified.  It 
may  be  limited  in  point  of  time,  as  to  when  the  executor  shall  begin  to  exercise 
his  office, — e.  g.^  upon  the  death  or  marriage  of  his  son ;  or  as  to  when  he  shall 
oease  to  act,  as  during  the  minority  of  his  son  or  widowhood  of  his  wife ;  or 
it  may  be  limited  in  point  of  place,  as  where  the  testator  has  property  in 
different  countries  and  appoints  different  executors  in  each  country ;  or  it  mar 
be  limited  as  to  the  subject-matterJ  Again,  the  appointment  may  be  con- 
ditional,— 0.  g,y  on  condition  that  the  person  named  shall  give  security  to  pay 
the  legacies  and  in  general  to  perform  the  will,  before  he  acts  as  executor.^ 

Where  several  executors  are  appointed  by  the  will,  whether  by  express 
appointment  or  by  implication,  probate  may  be  granted  to  them  all  simultaneouslj 
or  at  different  times,^  for  the  powers  of  all  may  in  the  absence  of  any  direction 
to  the  contrary  be  exercised  by  any  one  of  them  who  has  proved  the  will.^®  Ther 
are  all  opnsidered  in  the  right  of  an  individual  person  and  by  consequence  the 
acts  of  any  one  of  them  in  respect  of  the  administration  of  the  effects  are  deemed 
to  be  acts  of  all.^^ 


*  Hemfry  v.  Hemfry,  4  Moore's  P.  0.  C,  rf8. 

*  In  the  goods  of  Fry ,  1  Hagg.,  80  ;  see  In  the  goods  of  Adaimon,  L.  R.,  8  P.  and  D.,  258. 

*  Godolph.,  Pt.  II,  0.  6,  8.  3,  cited  in  Williams  on  Executors,  246. 

*  TovM  v.  Stratford^  cited  in  Phillim.,  118  ;  Williams  on  Executors,  248. 
»  L.  R.,  2  P.  DiT.,  110. 

*  Intestate  and  Testamentary  Snccession  in  India,  pp.  211,  212. 

*  Lynch  v.  Bellew,  3  Phillim.,  424.      See  In  the  goods  of  Wdkehaniy  L.  B.,  2  P.  and  I       9S; 
Rose  ▼.  BarU^f  Gro.  Gar.,  293,  and  WilliamB  on  Executors,  pp.  253-4-5*6 ;  see  also  s.         o^ 
the  Indian  Snooession  Act. 

*      •  Williams  on  Ezecators,  256. 

*  Indian  Sacoession  Act,  s.  184;  Act  V  of  1881,  s.  9. 
'•  Indian  Snccession  Act,  271 ;  Aot  Y  of  1881,  s.  92. 
^*  WiUiams  on  Executors,  950. 
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A  testator  may  appoint  several  persons  as  executors  in  several  degfrees,  as 
where  he  makes  his  wife  sole  executrix,  bnt  if  she  ^vill  not,  or  cannot,  be  exe- 
cutrix, then  he  makes  his  son  executor ;  and  if  his  son  will  not,  or  cannot,  be  exe- 
cutor, then  he  makes  his  brother,  and  so  on.^  Thus,  in  In  the  goods  of  Laiie^ 
the  testator  appointed  his  son  sole  executor;  but,  in  the  event  of  his  going 
abroad,  or  being  and  remaining  abroad  for  upwards  of  two  calendar  months,  he 
appointed  B  his  executor.  The  son,  after  the  death  of  the  testator,  went  abroa'd 
without  taking  probate,  and  there  remained.  The  Court  granted  probate  to  B, 
but  reserved  power  to  the  son  to  prove  the  will.^ 

If  two  or  more  papei-s  ai*e  entitled  to  probate  as  containing  the  last  will  of  i 

the  deceased,  each  person  named  executor  in  the  several  papers  is  entitled 
to  probate,  unless  his  appointment  is  in  any  way  repealed  by  a  paper  executed 
Rubsequently  to  that  in  which  he  is  named>  Although  the  Court  is  always 
reluctant  to  exclude  from  probate  executors  whose  appointment  is  revoked  only 
by  inference,^  yet,  where  a  testator  by  his  will  appointed  W.  L.  and  W.  B.  execu- 
tors, and  in  a  codicil  named  his  wife  "  sole  executrix  of  this  my  will,"  the 
Court  held  that  the  appointment  of  the  ^vidow  was  tantamount  to  a  revocation 
of  the  appointment  of  the  executors  appointed  by  the  will,  as  otherwise  it  was 
impossible  to  give  effect  to  the  word  **  sole."*  In  In  the  goods  of  Lease ^'^  it  was 
ars^ed  that  the  re-appointment  in  a  subsequent  will  of  one  of  the  executors 
named  in  a  former  will  (which  was  not  revoked)  with  a  new  co-executor 
amounted  to  a  revocation  of  the  appointment  of  the  executors  in  the  former  vd\\ 
but  it  was  held  that  there  was  no  such  implied  revocation. 

If  after  the  grant  of  probate  a  codicil  be  discovered,  a  separate  probate  of 
that  eodicdl  may  be  granted  to  the  executor,  if  it  in  no  way  repeals  the  appoint- 
ment of  executors  made  by  the  will.  If  different  exec utoi*8  are  appointed  by 
the  codicil,  the  probate  of  the  will  must  be  revoked,  and  a  new  probate  granted 
of  the  will  and  the  codicil  together.^ 

I  WilHamg  on  Executors,  249- 

»  33L.  J.,  P-andM.,'185. 

■  See  In  the  goods  of  Wilmott  2  Rob.,  579,  and  In  the  gooda  of  Langfordj  L.  R.,  1  P.  and 
V.y  458;  In  the  goods  of  Foster,  L.  R.,  2  P.  and  D.,  304.  See  s.  219  et  aeq.,  of  the  Indian  Sac- 
ocssion  Act,  and  the  corresponding  sections  of  the  Probate  and  Administration  Act,  as  to  ap- 
|>ointment  of  executors  for  a  limited  purpose. 

•  See  In  the  goods  of  Morgan,  L.  R.,  1  P.  and  D.,  323  ;  In  the  goods  of  Donaldson,  L.  R.,  3 
'.  and  D.,  45 ;  Lemage  v.  Ooodban,  L.  R.,  1  P.  and  D.,  57  ;  and  In  the  goods  af  Petchell,  L.  R., 

P.  ^d  D.,  153. 

•  Fer  Sitt  J.  P.  WiLDB,  In  the  goods  of  Lowe,  3  Sw.  and  Tr.,  478. 

•  Ibid.    See  also  In  the  goods  of  Baily,  L.  R.,  1  P.  and  D.,  028. 
'  31  L.  P.  and  M.,  169. 

•  Indian  Succession  Act,  s.  185.    This'section,  which  is  also  incorporated  in  the  Probate 
|nd    Administration  Act,   V   of  1881,  of  which   Act  it  is  s.  10,  is  transcribed  almost  verhatim 

0   0 
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I  Where  one  of  several  executors  to  •whom  probate  has  been  granted  dies, 

j  ;  the  entire  representation  of  the  testator  accrues  to  the  surviving  executor  or 
executors.^  Even,  where  probate  has  not  been  granted,  the  office  becomes  vested 
in  the  survivor  or  survivors.^  In  the  case,  too,  of  the  death  of  one  or  more  of 
several  administrators  the  office  becomes  vested  in  the  surviving  administrator 
or  administrators. 

Section  187  of  the  Indian  Succession  Act  provides  that  no  right  as  exe- 
cutor or  legatee  can  be  established  in  any  Court  of  Justice,  unless  a  Court  of 
competent  jurisdiction  within  the  province  shall  have  granted  probate  of 
the  will  under  which  the  right  is  claimed,  or  shall  have  granted  letters  of 
administration  under  s.  180  of  the  Indian  Succession  Act,  i.  e.,  in  a  ca«e  where 
a  will  has  been  proved  and  deposited  in  a  Court  of  competent  jurisdiction 
situated  beyond  the  limits  of  the  Province,  whether  in  BHtish  dominions  or  in 
foreign  territory  and  a  properly  authenticated  copy  of  the  will  is  prodnc«d.* 
Section  187  of  the  Indian  Succession  Act  has  not  been  incorporated  in  the 
Probate  and  Administration  Act,  but,  as  already  stated,  it  has  been  retained  in 

"^  p      the  Hindu  Wills  Act,  and,  by  that  Act,  it  still  applies  to  Hindus,  Jainas,    Sikhs 
fL^^[  and  Buddhists  within  the  territorial  limits  to  which  that  latter  Act  applies.     Ac- 

Ui^T^    cordingly,  it  would  seem,   the  section  has   no  application  in   case  of  Hind  as, 

'  i   ^     Jainas,   Sikhs  and  Buddhists  outside  the  Presidency  towns  and  Lower  Bengal. 

"*?"  It  follows,  therefore,  that  in  the  territories  outside  the  limits  to  which  the 
Hindu  Wills  Act  is  applicable  there  is  no  law  in  force  which  obliges  a  perscm, 
to  whom  the  Indian  Succession  Act  does  not  apply,  claiming  under  a  will  to 
obtain  probate  of  the  will,  or  otherwise  to  establish  his  right  as  executor  or 
administrator  or  legatee,  to  obtain  probate  before  he  can  sue  in  respect  to  any 
property  which  he  claims  under  the  wilL^  In  any  suit  or  proceeding  instituted 
by  him,  it  has  been  held,  it  is  for  the  Court,  in  which  the  suit  or  proceeding  is 
pending,  to  determine  for  the  purpose  of  such  suit  or  proceeding  whether 
the  will  is  genuine  and  valid  and  confers  on  the  plaintiff  or  applicant  the  ri^bt 
which  he  claims.^  It  follows,  also,  that  an  executor  of  a  Mahomedan  will  may 
establish  his  right  under  the  will  without  taking  out  probate.'' 

from  Coote*B  Probate  Practice,  p.  53.     The  cases  there  cited  are  Ldngdan  v.  Rooke^  1  Not-es   of 
"Cases,  254  ;  and  Beat  son,  G  Notes  of  Cases,  18. 

*  Indian  Succession  Act,  s.  186  ;  Act  V  of  1881,  s.  11. 
»  Indian  Succession  Act,  p.  272  ;  Act  V  of  1881,  s.  93. 
■  J  hid. 

*  Section  180  of  the  Indian  Succession  Act  corresponds  with  s.  5  of  Act  V  of  1 

•  Bhagransang  v.  Bechardas  HarjivandaSt   I.   L.   R.,  6  Bom.,  73 ;   KrisAna  Kinh  r. 
Rat  Mohun  Roy,  I.  L.  R.,  14  Cal.,  37.     But  now  see  Act  VII  of  1889,  as.    1  (4},  4  and 

•  Ibid. 

«  Shaik  Moosa  v.  Shaik  Essa,  I.  %,.  R.,  8  Bom.,  241  ;    Now  see  Act  VII  of  1889,  B8.  4 

and  21  as  to  the  necessity,  in  certain  cases,  for  the  ppoduction  of  probate  or  letters  of  i- 

t  rat  ion. 
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The  word  "  province "  used  in  section  187  of  the  Indian  Succession  Act, 
includes  any  division  of  British  India  having  a  Court  of  last  resort.^  There- 
fore, where  a  testator  died  in  the  Punjab  and  his  executor,  without  having  ob- 
tained probate,  granted  a  power  of  attorney  to  administer  to  the  estate  to  a  person 
in  Calcutta  who  applied  for  and  obtained  letters  of  administration  with  the 
will  annexed  from  the  Calcutta  High  Court,  it  was  held,  that,  under  this  section, 
such  letters  had  been  wrongly  granted.  It  was  held,  however,  that  letters  might 
be  gnmted  to  the  Administrator-G-eneral  of  Bengal.* 

As  regards  the  Administrator- G-eneral  of  any  of  the  Presidencies,  the  High 
Court  at  each  Presidency-town  is  to  be  deemed  a  Court  of  competent  jurisdiction 
within  the  meaning  of  sections  187  and  190  of  the  Indian  Succession  Act.^ 

Where  a  will,  not  made  within  the  province,  has  been  proved  in  a  Court  of 
competent  jurisdiction,  it  is  not  necessary,  in  order  to  establish  a  right  as  execu- 
tor or  legatee,  to  prove  the  will  again  within  the  province.  It  is  sufficient  to 
obtain  letters  of  administration  with  a  copy  of  a  copy  properly  authenticated 
by  the  Court  by  which  probate  has  already  been  granted.^ 

Where  a  Hindu  testator  by  his  will,  executed  after  the  Hindu  Wills  Act  came 
into  force,  directed  such  portion  of  his  estate  as  his  executor  might  direct  to  be 
applied  in  a  particular  way,  and  did  not  dispose  of  the  residue,  and  the  executor 
renounced,  and  the  sole  heiress  of  the  testator  thereupon  filed  a  suit  for  construc- 
tion of  the  will, — ^it  was  objected  that  probate  has  not  been  taken  out,  and  that 
under  section  187  of  the  Indian  Succesion  Act,  the  plaintiff  could  not  enforce 
aoy  right  under  the  will.  White,  J.,  however,  allowed  evidence  of  the  execution 
of  the  will  to  be  given,  declared  the  gift  to  be  void  for  uncertainty,  and  directed 
the  usual  administration  accounts  to  be  taken.  ^ 

It  may  be  noticed  that  if  a  will  were  made  in  a  foreign  country  and  proved 
there,  disposing  of  personal  propei'ty  in  England,  it  was  necessary  for  the  exe- 
cutor to  prove  it  in  England  also.* 

We  have  seen  that  the  whole  of  the  property  of  a  deceased  person  vests  in  ^ 
his  executor  or  administrator,7''and   by  s.  437  of  the  Civil  Procedure  Code  Act,  • 
XIV  of  1882,  iib  is  enacted  that  "  in  all  suits  concerning  property  vested  in  a 
trustee,    executor  or  administrator,    the    trustee,    executor    or    administrator 
shall  represent  the  persons  beneficially   interested  in   such   property ;  and  it 

*  Indian  Succession  Act,  s.  3. 

'  In  the  goods  of  Dwncant  1  B.  L.  B.,  O.  C,  8 ;  see  Administrator-Geuerars  Act,  II  of 
1874,  ss.  14, 16, 19,  and  26,  and  s.  242  of  the  Indian  Saocession  Act. 

*  Act  U  of  1874,  s.  14. 

'*  See  section  180  of  the  Indian  Saocession  Act. 

*  Surhomongola  Dahee  v.  Mohendronath  Nathy  I.  L.  R.,  4  Calc,  o08. 

*  Tourton  v.  Flowery  8  P.  Wms.,  369. 

*  Indian  Succession  Act,  s.  179  ;  Act  V  of  18SI,  b.  4. 
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shsll  not  ordinarily  be  necessary  to  make  such  persons  parties  to  the  suit.  But 
the  Court  may,  if  it  thinks  fit,  order  them  or  any  of  them  to  be  made  snch 
parties."^ 


y 


The  effect  of  probate  of  a  will  when  granted  is  to  establish  the  will  from 
the  death  of  the  testator. and  to  render  valid  all  intermediate  acts  of  the  exe- 
cutor,  as  such,*  but  althongh  probate  establishes  the  will  as  from  the  testator's 
death,  it  is  merely  operative  as  the  authenticated  evidence,  and  not  at  all  as 
the  foundation  of  the  executor's  title  ;  for  he  derives  all  his  title  from  the  will 
itself,  and  the  property  of  the  deceased  vests  in  him  from  the  testator's  death.^ 
A  grant  of  probate  or  of  administation  is  in  the  nature  of  a  decree  in  refn, 
and  actually  invests  the  executor  dt  administrator  with  the  character  which  it 
declares  to  belong  to  him.  Accordingly,  a  grant  of  probate  is  conclusive  against 
all  the  world.  It  may  be  shown  that  the  grant  was  revoked,  for  that  is  the 
fui-ther  act  of  the  same  Court ;  or  that  it  was  forged,  for  that  shows  it  was  not 
the  act  of  the  Court  at  all ;  or  that*  it  was  granted  by  a  Court  that  had  no 
jurisdiction,  for  then  it  is  a  nonentity.  But  it  cannot  be  shown  that  the  testator 
was  mad  or  that  ihe  will  was  forged,  for  those  facts  might  have  been  alleged  in 
opposition  to  the  grant  of  administration.^ 

An  executor  may,  before  probate,  act  as  effectually,  in  almost  all  matters 
relating  to  his  office,  as  if  probate  had  been  granted.^  In  Waiikford  v.  Wank- 
ford^  it  was  held  by  Lord  Holt,  that  an  act  done  by  an  executor  \b  'raJid, 
provided  the  will  is  ultimately  proved,  although  the  executor,  who  did  Ae 
act,  died  without  proving  the  will ;  and  that  case  was  followed  in  Brazier 
V.  Htidson.'^  Before  probate  an  executor  may  seize  and  take  into  his  hand^ 
any  of  the  testator's  effects ;  jJay  or  release  debts ;  distrain  for  rent  dne 
to  the  estate  ;^  sell,  release  or  assign,  or  otherwise  dispose  of  the  testator'^ 
effects  ;  assent  to  or  pay  legacies,*     On  a  sale  before  probate,  however,  a  pur- 

*  See  Pmney  v.  Him^,  L.  R.,  6  Ch.  D.,  W;  Vriestmanv,  Th*yma»,  L.  R.,  9  P.  D.,  210; 
Bradford  v.  Jouv^,  26  Ch.  D.,  666,  29  Ch.  D.,  617. 

'  Indian  Saocession  Act,  s.  188 ;  Act  V.  of  1881,  s  12. 

*  Williams  on  Exeontors,  297. 

*  2  Smith  L.  C,  827*  citing  Noel  v.  WelU^  1  Lev.,  285-6 :  see  />er  Bullrb,  J.,  in  AUen  ▼. 
DiiiidoBy  3  T.  R.,  125  ;  and  Allen  v.  McPhersorif  1  H.  L.  Ca.,  191 ;  see  also  BrajaiuUk  I>  b«r 
V.  8.  M.  Anandamayi  Daei,  8  B.  L.  R.,  208 ;  Mitchell  v.  Oard,  S  Sw.  and  W.,  76,  In  ••«  ter 
L.  R.,  18  Ch.  D.,  17  J  Melhuiah  t.  Milton,  L,  B.,  8  Ch.  D.,  27. 

*  Rogers  v.  JameSf  7  Tann.,  147 ;  Waiikford  v.  Wankfordy  1  Salk.,  301. 

*  1  Salk.,  301. 
.     '  8  Sim.,  67. 

*  Whitehed  ▼.  Tafflor,  10  A.  and  E.,  210. 

*  See  Williams  on  Exeontors,  307. 
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cliAser  is  not  boimd  to  pay  his  pnrchase-monej  until  probate  has  been  obtained.^ 
Under  s.  242  of  the  Iiidian  Succession  Act,  probate  has  e:ffect  over  all  the 
property  and  estate  moveable  and  immoveable  of  the  decreased  throoghont 
the  province  in  which  the  same  is  granted  and  is  conclusive  as  to  the  repre- 
sentative title  against  all  debtors  of  the  deceased  and  all  persons  holding 
property  which  belongs  to  him.  But,  as  already  stated,  a  grant  of  probate 
in  the  case  of  wills  of  Hindus  before  the  Hindu  Wills  Act,  conferred  no 
title  upon  the  executor.  The  executor  derived  his  title  from  the  will  itself,  and 
the  probate  was  merely  evidence  of  his  title,  as  a  decree  of  the  Court  grant- 
ing  it  would  be, — ^that  is,  between  the  parties  and  those  privy  to  the  suit  in 
which  the  decree  was  made.*  lu  the  case  of  a  Hindu  will,  in  1867,  Kemp 
and  Glover,  JJ.,  held,  that  although  letters  of  administvation  with  the  will 
annexed  might  be  equivalent  to  probate,  yet  that  neither  was  by  itself  sufficient 
to  prove  the  genuineness  of  a  will  which  was  contested.* 

Probate  limited  to  part  of  the  estate  of  the  testator  cannot  be  granted 
in  cases  where,  under  s.  179  of  the  Indian  Succession  Act,  or  s.  4  of  the  Probate 
and  Administration  Act,  the  whole  estate  vests  in  the  executor.^ 

The  proviso  to  s.  2  of  the  Probate  and  Administration  Act  provides  that 
no  Court  in  any  local  area  beyond  the  limits  of  the  towns  of  Calcutta,  Madras 
and  Bombay  and  the  territories  for  the  time  being  administered  by  the  Chief 
Commissioner  of  Lower^  Burmah,  and  no  High  Court  in  exercise  of  the 
concuirent  jurisdiction  over  such  local-  area  thereby  conferred  shall  receive 
applications  for  probate  or  letters  of  adnunistration,  until  the  Local  Government 
has  with  the  previous  sanction  of  the  Governor- General  in  Council,  by  a  noti- 
fication in  the  Official  Gazette,  authorized  it  so  to  do.  In  the  Province  of  Bombay 
no  such  notification  has  yet  been  published.  And,  in  1881,  it  was  held  that  in  the 
Mufnssil  of  the  Bombay  Presidency,  a  person  claiming  under  a  will  is  not  obliged 
to  obtain  probate  or  otherwise  establish  his  right  as  executor,  administrator  or 
legatee,  before  he  can  sue  in  respect  of  the  property  which  he  claims  under  the 
will,  but  that  in  any  suit  or  proceeding  instituted  by  him  it  was  for  the  Court,  in 
which  the  suit  or  proceeding  was  pending,  to  determine  for  the  purposes  of  suoh 
suit  or  proceeding  whether  the  will  was  genuine  and  valid,  and  conferred  on  the 

ewton  T.  Metropolitan  Ry.  Oo.f  1  Dr.  and  S.,  583.  Intestate  and  Testamentary  Sncoes- 
cio         india>  p.  216. 

haro  Bibi  t.  Baldeo  Das,  1  B.  L.  B.,  O.  d  24.  See  Jaykali  Dehi  v.  Shibnath  Chaiterjee, 
21      •.  B.  (O.  C),  1.    See  Qrish  Chwnder  Boy  r.  Broughton,  I.  L.  B.,  14  Cal.,  p.  876. 

Tetn  Cotvree  Dossee  v.  Hureehur  Moohetjee,  8  W.  B.,  308.  • 

In  re  Thaker  Madhavji  DharamH,  I.  L.  B.,  6  Bom.,  460. 

See  Act  XX  of  1886,  bs.  2,  4. 
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plaintifE  or  applicant  the  right  which  lie  cl&imed.'  Notifications  imder  b.  2  of 
the  Probate  and  Administration  Act  have  been  published  a,nthorinng  Courts  in 
Bengal,*  Assam,^  tbe  Pnnj&b,*  the  Andaman  and  N'tcobar  lalandfi,'  to  reoeive 
applications  for  probate  and  administration.  The  Act,  together  with  Act  VI 
of  1881,  has  also  been  extended,  with  certain  modifications,  to  the  Hyderabad 
Assigned  Districts,^  and  it  has  been  declared  to  be  in  force  in  certain  acheduleij 
Districts,  vu.,  Haemnbagh,  Lohardngga,  Manbhoom  and  the  Pergnnnahs  of 
Dhalbhnm  and  K&lkban  in  the  District  of  Singhbhnm.^ 

An  executor  cannot  be  compelled  to  a«;ept  the  office  of  exeentor',  bat  he 
.  mav  be  called  upon  to  accept  or  refuse  the  executorship,  and  althoiigh  an  eie' 
,  cntor  has  his  election  whether  he  will  accept  or  refnse  the  execntorship,  yet  he 
may  determine  Huch  election  by  acts  which  amonnt  to  administration  ;'  as  nhcre 
'.  he  deals  with  the  goods  and  effects  of  the  testator  in  a  manner  which  shoirs  ss 
intention  in  him  to  take  upon  himself  the  execatorship,  or,  incases  to  wfabh 
the  Indian  Succession  Act  applies^  does  acts  which  will  make  a  man  liable  b$ 
executor  de  ton  tort.^      * '      "**"   ^  ^ '  - 

Under  s.  193  of  the  Indian  Succession  Act,  when  a  person  appointed  an 
executor  has  not  renounced  the  executorship,  letters  of  administration  can- 
not be  granted  to  any  other  person,  until  a  citation  has  been  issued,  calling 
upon  the  executor  to  accept  or  renounce  his  executorship ;  but  when  oae  ar 
more  of  several  executors  have  proved  a  will,  the  Court  may,  on  the  deatfa  of 
the  survivor  of  those  who  have  proved,  grant  letters  of  administration  witlioat 
citing  those  who  have  not  proved.'^  In  England,  alao,  where  one  or  more  excca 
tors  have  renounced,  it  is  not  necessary,  on  the  death  of  the  surviviny  exeentor 
of  those  who  proved  the  will,  to  issue  citations,  to  the  executors  who  hare 
renounced."  No  period  is  fixed  within  which  the  citation  is  returnable,  rnder 
the  rules  and  orders  of  the  High  Court  at  Fort  William,  dtations  are  retain- 
able in  four  days  from  the  day  of  service,  if  the  parties  to  be  cited  live 
within  the  town  of  Calcutta  or  ten  miles  thereof ;  and  in  case  t^e  partin^ 
live  above  ten  miles  from   Calcutta,  the  citation   mnst  be   made  returnable 

'  Bhoifi'anganif  v  Backavdaa  Harjirandae,  L.  B.,  6  Bom.,  7S )  see  BhaH  Uooaa  v.  ShaH  Eut, 
1.  h.  R-,  8  Bom.,  211,  see  tapra,  p.  322. 
'  CbI.  Qazette,  20th  Ap.,  1661,  p.  445. 

■  Auam  Gaxette,  27th  Aug.,  18S],  p.  337. 
'  Pnnjsb  Oasette,  6th  Oct.,  1881,  p.  48a. 

*  Andaman  Oazette,  l7th  June,  1881.    Gasette  of  lodia,  2Sth  Hay,  1S8I,  Put  I,  p 

■  Gazette  of  India,  Sth  Nor.,  Fart  1,  p.  540. 
'  Gatette  of  India,  SZnd  Oct.,  1881,  Part  I,  p.  604. 

*  Williama  on  Szecnlon,  180  ;  Limg  ▼.  Bymei,  B  Bagg.,  774. 

*  Bee  ■.  266  of  the  Indian  BoocMsion  Act. 
■*  This  seotion  oorrttponds  with  a.  16  of  Act  T  of  1881. 
'>  Harritm  t.  Barnson,  X  Bob.,  406 1   V*naiU»  v.  S.  t.  Co.,  2  Exoh.,  SSS. 
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on  snoh  day  oertaiii  as  the  Court  or  a  Judge  thereof  shall  direct.^  Cita- 
tions, it  seems,  according  to  the  practice  in  England,  may  be  by  advertisement 
where  the  party  cited  has  left  the  country  and  has  not  been  heard  of,  and  has 
no  attorney,  agent  or  correspondent.* 

An  executor  nominated  by  the  will  cannot  in  part  refuse  the  office.     He  ) 

must  entirely  refuse  or  not  at  all.^      If  he  renounce,  the  renunciation  may  be 

,  made  orally  in  presence  of  the  Judge  or  by  a  writing  signed  by  him,  and  when 

]  made  will  preclude  him  from  ever  thereafter  applying  for  probate  of  the  will 

^' appointii^g  him  executor.*       An  executor  who  has  taken  probate,   it  would 

seem,  cannot  renounce.^ 

In  England  by  s.  79  of  20  and  21  Yict.  c.  77,  the  rights  of  an  execator,  on 
his  renouncing  probate,  cease,  and  the  representation  of  the  testator  goes  as  if 
he  had  not  been  named.  There  a  renunciation,  it  has  been  held,  is  not  effec- 
tive  until  it  has  been  recorded,^  and  in  England,  a  renunciation  may  be  re- 
tracted at  any  time  before  a  grant  of  administration  has  passed  the  seal  of  the 
Coiirt,^  but  not  afterwards.^  In  In  the  goods  of  Morant^  where  an  executor  by 
his  will  renounced  probate  of  the  will  of  his  testator,  it  was  held,  that  until  the 
will  was  filed,  the  renunciation  was  not  final,  and  might  be  withdrawn.^^^ 

If  an  executor  fails  to  accept  the  office  within  the  time  limited  by  a  citation 
calling  upon  him  to  accept  or  renounce  the  executorship,  pr  if  he  renounce,  the 
will  may  be  proved  and  letters  of  administration  with  a  copy  of  the  will  an- 
nexed may  be  granted  to  the  person  who  would  be  entitled  to  administration  in 
ease  of  intestacy.'^  In  cases  of  intestacy  to  which  the  Indian  Succession  Act 
applies,  if  the  deceased  has  left  a  widow,  administration  will  be  granted  to  her, 
unless  the  Court  sees  cause  to  exclude  her,  either  on  the  ground  of  some  personal 
disqualification,  as  where  she  is  a  lunatic,  or  has  committed  adultery,  or  married 
again  since  her  husband's  death,  or  because  she  has  no  interest  in  the  estate  of 
the  deceased,  as  where  by  her  marriage  settlement  she  has  been  barred  of  all 
interest  in  her  husband's  estate.^*  In  England,  it  seems,  the  Court  will  not,  at  any 

*  Belobambers's  Balee  and  Orders,  pp.  272,  273. 

*  Kewuforthy  ▼.  Kemoorthyj  82  L.  J.,  P.  and  M.,  107. 
^  "  Williams  on  Exeontors,  286. 

*  Indian  Suocession  Act,  8. 194;  Act  V  of  1881,  s.  17. 
In  the  goods  of  Vetga,  32  L.  J.,  P.  and  M.,  9. 

'xmg  T.  SyTnei,  8  Hagg..  771. 

IcDoTuU  y.  Prendergaatf  8  Hagg.,  212  $  Harrison  v.  Harrison,  1  Bob.,  406. 
Williams  on  Ezeontors,  288. 
L.  B.,  8  P.  and  B.,  151. 

In  the  goods  of  Morant,  L.  B.,  8  P.  and  D.,  161. 
Indian  Snooesdon  Act,  s.  196 ;  Act  V  of  1881,  s.  18. 
-  Indian  Suocession  Act,  s.  201 ;  see  Act  Y  of  1881  ss.  18,  28 ;  see   Wsbb  r.  Nsedkam,  1 
id    .404. 
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rate  without  notice,  pass  over  the  widow,  who  has  been  legally  separated  from 
her  husband  by  reason  of  his  cruelty,  in  granting  administration  to  his  estate.^ 
There,  too,  it  has  been  held,  that  where  a  widow  had  eloped  from  her  husbftnd, 
or  co-habited  in  his  lifetime  with  another  man,^  or  had  lived  separate  from  her 
husband,^  there  is  good  cause  for  excluding  her  from  administration>  A  divorce 
by  a  foreign  Court  was  considered  sufficient  to  exclude  a  woman  from  admmi4- 
tering  to  the  estate  of  the  husband  from  whom  she  has  been  divorced.^ 

If  there  be  no  widow  of  the  intestate,  or  if  the  Court  see  cause  to  ezdnde 
the  widow,  administration  will  be  granted  to  the  person  or  persons  who  would  be 
beneficially  entitled  to  the  estate  according  to  the  rules  for  the  distrihatioB 
of  an  intestate's  estate ;  provided  that  when  the  mother  of  the  deceased  is  one  rf 
the  class  of  persons  so  entitled,  she  will  be  solely  entitled  to  administration.* 
Persons  who  stand  in  equal  degree  of  kindred  to  the  deceased,  are  eqnallj 
entitled  to  administration.'^  The  husband  surviving  his  wife,  has  the  same 
right  of  administration  to  her  estate,  as  the  widow  has  in  respect  of  the  estalt 
of  her  husband.^ 

When,  however,  there  is  no  person  connected  with  the  deceased  by  marnege 
or  consanguinity  who  is  entitled  to  letters  of  administration  and  willing  to  act, 
they  noiay  be  granted  to  a  creditor.^  In  England,  in  such  a  case,  a  creditor 
is  entitled  to  administration  even  where  his  debt  is  barred  -^^  but,  it  is  the 
practice,  where  administration  is  granted  to  a  creditor  whose  right  of  action  ii 
barred  by  limitation,  to  make  a  condition  that  he  shall  give  a  bond  to  distribnifl 
the  assets  pro  rata  among  all  the  creditors,^^  and  it  is  immaterial  what  the 
amount  of  the  debt  is,  except  where  two  or  more  creditors  contend  inter  «e  fori 
grant.^  In  HarrUon  v.  All  persons  in  general^  it  was  said : — "  The  Court  ^bh^ 
sometimes  grant  to  more  creditors  than  one,  but  it  prefers  that  one  should  iM 
fixed  upon."    In  In  the  goods  of  SmUhson}^  the  Court  granted  adqunistrationt^ 

^  IH  the  goods  of  IhleT,  L.  R.,  3  P.  and  D.,  60. 
'  FUming  y.  Pelham,  8  Hagg.,  217  note  (6). 

*  LanibeU  y«  Lambell,  3  Hagg.,  568. 
^  Williams  on  Execntors,  4&Z. 

*  Ryan  t.  By  an,  2  Phill.,  332  ;  In  the  goods  of  Davies,  2  Cnrt.,  628 ;    WUliams  on  Enctf 
torn,  424. 

*  Indian  Sncoession  Act,  g.  203  ;  see  Act  V  of  1881,  ss.  18,  23. 

*  Indian  Snocession  Act,  s.  204 ;  see  Act  Y  of  1881,  ss.  18,  23 

*  Ibid.,  205  ;  see  Act  Y  of  1881,  ss.  18,  23. 

*  IHd.,  206  I  see  Act  Y  of  1881,  ss.  18,  23. 

^*  Rhodes  t.  Smethurst,  6  M.  and  W.,  35  L  ;  Coombs  ▼.  Coombsy  L.  R.,  1  P.  and  ir       IS. 

^*  Coombs  T.  Coombs,  L.  B.,  1  P.  and  D.,  288. 

^  Coote's  Prob.  Pract.,  112. 

*•  2  Phill.,  249. 

»♦  86  L.  J.,  P.  and  M.,  77, 
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the  nominee  of  the  principal  creditors  of  an  intestate,  upon  justifying  security 
»nd  a  bond  to  pay  all  debts  pro  rata  being  given.  Where  the  next-of-kin  have 
renounced,  and  creditors  are  entitled  to  administration,  the  next-of-kin  have 
BO  right  to  suggest  to  the  Court  which  of  the  creditors  should  be  preferred,^ 
ind  where  a  creditor  has  been  duly  appointed,  the  next-of-kin  cannot,  during  his 
lifetime,  take  the  adminisfci^tion  from  him ;  but  upon  his  death  they  may  come 
in  and  claim  administration  de  bonis  non.* 

According  to  the  rules  of  the  High  Court  at  Fort  William,  in  all  petitions 
ty  creditors  for  letters  of  administration,  it  must  be  stated  particularly  how  the 
debt  arose,  and  whether  the  party  has  any  and  what  security  for  the  debt ;  and 
no  administration  will  be  granted  to  any  person  claiming  as  a  creditor  when 
the  debt  arises  from  the  balance,  or  the  supposed  balance  of  an  open  or  unsettled 
ftccount,  or  where  the  creditor  has  security  for  the  debt.*  By  s.  15  of  Act  II 
flf  1874,  the  Administrator- General  of  the  Presidency  is  entitled  to  administra- 
lion  in  preference  to  a  creditor.  Under  the  present  Limitation  Act,  XV  of 
1877,  8.  28,  the  debt  and  not  merely  the  right  to  recover  is  barred,  and  a 
creditor,  therefore,  whose  debt  is  barred  would  not  be  entitled  to  a  grant  of 
idministration. 

In  cases,  to  which  the  Probate  and  Administration  Act  applies,  where  the 
aecutor  has  renounced  or  failed  to  accept  the  executorship,  letters  of  adminis- 
^tion  with  a  copy  of  the  will  annexed  may  be  granted  to  any  person  who,  ac- 
lording  to  the  rules  for  the  distribution  of  the  estate  of  an  intestate  applicable 
n  the  case  of  such  deceased,  would  be  entitled  to  the  whole  or  any  part  of  such 
leceased's  estate,  and  when  several  such  persons  apply  for  administration,  it 
Ib  in  the  discretion  of  the  Court  to  grant  it  to  any  one  or  more  of  them.  But 
rhen  no  such  person  applies,  it  may  be  granted  to  a  creditor  of  the  deceased.* 

It  will  be  observed  that  the  rules  under  the  Succession  Act  upon  this  branch 
I  subject  are  based  in  part  on  a  law  of  succession  differing  from  that  of  the 
lasses  to  which  the  Probate  and  Administration  Act  applies.  It  was  therefore 
mpossible  to  incorporate  these  rules  in  the  latter  Act,  which  follows  the  broad 
nle  that  the  grant  shall  follow  the  interest. 

When  the  deceased  has  made  a  will,  but  has  not  appointed  an  executor, 
r  when  he  has  appointed  an  executor  who  is  legally  incapable  or  refuses  to 
ct,  or  has  died  before  the  testator,  or  before  he  has  proved  the  jv^ill,  or  when 
be  executor  dies  after  having  proved  the  will,  but  before  he  has  administered 

*  Ibid.,  per  SiB  J.  P.  Wilde. 

*  Sk0ffington  v.  White,  1  Hagg.,  702. 

'  Bnle  688,  Belchaxnbers's  RaleB  uud  Orders,  p.  272. 

*  Act  V  of  1881,  88.  18,  23. 

P   P 
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all  the  estate  of  the  deceased,  an  universal  or  residuary  legatee  may  be  admit- 
ted to  prove  the  will,  and  letters  of  administration  with  the  will  annexed  may 
be  granted  to  him  of  the  whole  estate  or  of  so  much  thereof  as  may  be  unadminis- 
tered.i  The  reason  for  the  preference  of  the  residuary  legatee  is  given  by  Sir  J. 
NiCHOLL,  who  observes :  **  The  residuary  legatee  is  the  testator's  choice ; 
he  is  the  next  person  in  his  election  to  the  executors.*  Inasmuch,  too,  as  his 
bequest  can  have  no  realization  until  all  the  debts  and  all  the  other  legacies 
have  been  paid,  he  is  influenced  above  all  other  legatees,  if  honestly  inclined,  in 
effecting  a  faithful  and  complete  administration  of  the  estate."*  Btou  where 
there  is  no  prospect  of  any  residue,  the  residuary  legatee  is  entitled  to  adminis- 
tration in  preference  as  well  to  the  next-of-ldn,^  as  also  to  the  legatees  and 
annuitants.^  So  he  is  entitled  though  he  be  only  residuary  legatee  in  trust  for 
others.*  But  where  a  residuary  legatee,  who  is  merely  a  trustee,  fails  to  repre- 
sent a  testator,  the  practice  in  England  is  to  grant  letters  of  administration,  not 
to  his  representative,  but  to  such  person  or  persons  as  have  the  beneficial  interest 
in  the  residuary  estate.'''  If  there  be  sereral  residuary  legatees,  any  one  may 
take  administration  without  the  consent  of,  or  notice  to,  the  others.* 

It  has  already  been  observed  that,  in  England,  where  the  executor  dies 
leaving  a  will,  after  having  proved  the  will  of  his  testator,  but  before  he  has 
administered  all  the  estate,  his  executorship  devolyes  upon  his  executor.  It  is 
not  so,  however,  in  India.*  Here,  in  such  a  case,  a  new  representative  may  be 
appointed  for  administering  to  such  part  of  the  estate  as  is  unadTniniBtered.^^ 
But  while  an  executor  of  an  executor  is  not  deriyative  executor  of  the  original 
testator,  and  thus  entitled  to  administer  to  the  testator's  unadministered  effecio, 
where  a  residuary  legatee  who  has  a  beneficial  interest  survives  the  testator, 
but  dies  before  the  estate  has  been  fully  administered,  his  representative  hu 
the  same  right  to  administration  with  the  will  annexed  as  the  residuary  legatee 


^  Indian  Snooession  Act,  s.  196  ;  Act  V  of  1881  8. 19. 

'  Atkinson  y.  Barnard^  2  Fhill.,  818. 

'  Bepington  ▼.  MoHand,  2  Lee,  250 ;  Coote's  Prob.  Pract.,  65. 

♦  Thomas  v.  Butler^  1  Ventr.,  217. 

•  Atkinson  v.  Barnard,  2  Phill.,  318. 

^  EtUehinson  y.  Lambert,  8  Add.,  27 ;  Williams  on  Executors,  470-471. 
'  Butchinson  t.  Lambert,  8  Add.,  27. 

*  Goote's  Prob.  Pract.,  66 ;  Taylor  t.  Shore,  Jones,   162.     Intestate  and  Tes  tof 
Succession  in  India,  p.  228. 

*  DeSouza  t.  Secretary  of  Stoite,  12  B.  L.  B  ,  423  ;  Behary  LdU  Sandy al  ▼.*  jv         4am 
Qossain,  I.  L.  B.,  4  Calc,  6  ;  (S.  C.)  2  C.  L.  B.,  422.    Intestate  and  Testamentaxy  { 
in  India,  p.  223. 

10  Indian  Succession  Act,  s.  229  ;  Act  V  of  1881,  s.  45. 
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had.i  So,  apparently,  if  an  executor  be  also  residnary  legatee  having  a  beneficial 
interest,  and  die  before  probate,  or  intestate,  before  he  has  fully  administered 
the  estate,  administration  with  the  will  annexed  may  be  granted,  not  to  his 
next  of  kin,  but  to  his- personal  representative.* 

In  the  case  of  In  the  goods  of  Badhika  Mokun  Setty^  probate  of  a  Hindu  will 
WM  granted  to  a  universal  legatee  as  executrix  by  implication,  there  being 
no  executor  appointed  by  the  will,  but  in  granting  probate  to  the  universal 
legatee,  it  was  stated,  that  the  applicant  was  at  least  entitled  to  administra- 
tion with  the  will  annexed.^  In  England,  it  does  not  seem  to  have  been  the 
practice  to  grant  probate  to  a  universal  legatee.!^ 

Under  s.  198  of  the  Indian  Succession  Act,  corresponding  with  s.  21  of  the 
Probate  and  Administration  Act,  when  there  is  no  executor  and  no  residuary 
legatee  or  representative  of  a  residuary  legatee,  or  he  declines,  or  is  incapable,  to 
act,  or  cannot  be  found,  the  person  or  persons  who  would  be  entitled  to  the 
administration  of  the  estate  of  the  deceased,  if  he  had  died  intestate,  or  any 
other  legatee  having  a  beneficial  interest,  or  a  creditor,  may  be  admitted  to 
prove  the  will,  and  letters  of  administration  may  be  granted  to  him  or  them 
accordingly.^  If  none  of  the  persons,  to  whom,  under  that  section,  administra- 
tion may  be  granted,  appear  and  entitle  themselves  to  probate  of  a  will  or  to 
a  grant  of  letters  of  administration,  or  if  a  person,  who  entitles  himself  to 
a  grant  of  administration,  neglects  to  give  such  security  as  may  be  required  of 
him  by  law,  or  according  to  the  practice  of  the  Court,  the  Court  may  grant  letters 
of  administration  to  the  Administrator- General  of  the  Presidency  ;7  and  the  Ad- 
ministrator-General will  be  deemed  to  have  a  right  to  letters  of  administration 
in  preference  to  that  of  any  person  merely  on  the  gi*ound  of  his  being  a  cre- 
ditor, or  a  legatee  other  than  an  universal  legatee,  or  a  friend  of  the  deceased.^ 

Letters  of  administration  with  the  will  annexed  or  otherwise  will  in  no  case 
be  granted  to  any  person  who  is  a  minor  or  is  of  unsound  mind,  nor  to  a  married 
woman,  in  cases  to  which  the  Indian  Succession  Act  is  applicable,  without  the 
previous  consent  of  her  husband.^  Nor  will  such  letters  be  granted  to  any 
]^;atee  other  than  an  universal  or  a  residuary  legatee,  until  a  citation  has  been 

'  Indian  Soooession  Act,  197  ;  Aot  Y  of  1881,  20 ;  see  Williams  on  Ezeontors,  47  ;  Jonea 
▼.  Beytagh,  8  Phill.,  636. 

*  Ree  IsUd  ▼.  Stanley^  Dyer,  272  (a)  ;  Williams  on  Executors,  471. 

S.  li.  It.,  563. 

•  th0  goods  of  Badhika  Mohwn  fiett,  7  B.  L.  B.^63. 

ee  In  the  goods  of  Oliphant,  1  Sw.  and  Tr.,  525  ;  see  Androvin  v.  Poilblanc,  3  Atk.,  298. 

idian  Sncoession  Act,  s.  198 ;  Act  Y  of  1881  s.  21. 

ot  n  of  1874.  B.  20. 

ct  n  of  1874y.s.  15. 

radian  Sncoesdon  Act,  s.  189;  Act  Y  of  1881,  1. 13. 
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duly  issued  and  published,  calling  on  the  next-of-kin  to  accept  or  refuse  lottos 
of  administration,^  the  general  rule  being  that  when  a  person  has  a  prior 
title  to  a  grant  he  must  be  cited  before  administration  is  committed  to  any 
other .^  Thus,  as  we  have  seen,  where  there  is  an  executor,  administration 
will  not  be  granted  to  any  other  person  until  a  citation  has  been  Issued 
calling  upon  the  executor  to  accept  or  renounce  the  executorship.^  A  legatee 
or  creditor  must  cite  both  the  executor  and  the  residuary  legatees,  or  the 
next-of-kin,  if  the  residue  has  not  been  disposed  of>  Under  s.  15  of  Act  II 
of  1874,  where  a  creditor  applies  for  administration,  a  citation  must,  it  seems, 
be  issued  to  the  Administrator- General.  Under  the  rules  of  the  High  Court 
at  Fort  William  also,  "  where  a  creditor  applies,  a  special  citation  shall  issue 
to  the  widow,  if  any,  and  next-of-kin,  provided  they  shall  be  resident  within  the 
jurisdiction  or  have  any  known  agent  within  the  jurisdiction ;  and  a  general 
citation  shall  also  issue  to  all  persons  interested  in  the  goods  of  the  deoeased, 
and  all  such  citations  shall  be  served  personally  upon  such  known  agents,  when 
they  are  within  the  jurisdiction  :  "^ — and  "  when  a  widow  applies  for  adminifr- 
tration,  a  citation  shall  issue  to  the  next-of-kin;  and  when  the  next-of-kin 
applies,  a  citation  shall  issue  to  the  widow,  if  any,  and  another  to  the  next-of- 
kin  next  entitled."* 

The  brother  of  the  deceased,  the  father  being  alive,  has  no  interest  in  the 
goods  of  the  deceased,  and  consequently  has  not  a  title  to  administer  equal  to 
that  of  a  creditor  or  legatee.'^ 

According  to  the  rules  of  the  High  Court  at  Fort  William,  citations  a» 
returnable  within  four  days  from  the  date  of  service,  if  the  parties  to  be  cited 
live  within  the  town  of  Calcutta  or  ten  miles  thereof.  If  the  parties  live 
beyond  that  distance,  the  time  within  which  the  citation  is  returnable  is  at  the 
discretion  of  the  Court.* 

Grants  of  Probate  may  be  limited  in  duration,  but  a  grant  though  limited 
in  duration  will  be  general  in  its  powers  and  application.     Thus,  where  a  will 

»  Ihid.,  8.  199  ;  Act  V  of  1881,  s.  22. 

*  Williams  on  Ezecators,  474. 

*  Indian  Saccession  Act,  s.  193  ;  Act  V  of  1881,  a.  16. 

*  Coote'a  Prob.  Pract.,  225. 

'  Belchambers's  Rules  and  Orders,  p.  272. 

*  Belcbambers's  Rules  and  Orders,  p.  271.      Intestate  and  Testamentary  Sbcoef         is 
India,  p.  223. 

'  In  the  goods  of  Smallwood,  MSS.,  July  20tb,  18618,  per  NoBMAN,  J.   cited  in  Belclr'  n'l 
Bales  and  Orders,  p.  271. 

*  Belcbambers's  Rales  and  Orders,  p.  272.      Intestate  and  Testamentary  Saootw.  in 
India,  p.  223.     As  to  the  issae  and  publication  of  citations,  see  s.  250  of  tbe  Indian  So*"  io> 
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h$A  been  lost  or  mislaid  since  the  testator's  death,  or  has  been  destroyed  by 
wrong  or  accident  and  not  by  any  aot  of  the  testator,  and  a  copy  or  the  draft 
of  the  will  has  been  preserved,  probate  may  be  granted  of  snch  copy  nntil  the 
curiginal  or  a  properly  anthenticated  copy  is  produced.^  So,  where  a  codicil 
has  been  lost  since  the  death  of  the  testator  without  a  copy  haying  been  made, 
or  the  draft  kept,  and  its  contents  or  substance  cannot  be  shown,  the  Court  will 
grant  probate  of  the  will  limited,  until  the  original  codicil  or  an  authentic  copy 
thereof  shall  be  brought  in.* 

The  contents  of  a  lost  will  or  codicil,  like  those  of  any  other  lost  instrument, 
may  be  proved  by  secondary  evidence,*  and  declarations,  whether  written  or 
oral,  made  by  a  testator  both  before  and  after  execution  of  his  will  are,  in  the 
event  of  its  loss,  admissible  as  secondary  evidence  of  its  contents.^  In  the  case 
ai  Sugden  v.  Lord  St,  Leonards^  which  overruled  the  case  of  Quick  v.  Quick^^  the 
contents  of  a  lost  will  were  held  to  be  proved  by  the  evidence  of  a  single  witness, 
who  was  interested,  but  whose  veracity  and  competence  were  unimpeached.^ 
In  Burls  v.  Burlsy'^  evidence  of  the  contents  of  a  lost  will  was  supplied  by  the  pro- 
duction of  the  draft  and  of  parol  testimony  of  persons  who  had  read  the  will.  Sir 
J.  P.  Wilde  held,  that  the  parol  evidence  must  be  placed  side  by  side  with  the 
draft,  and  out  of  them  together  the  Court  must  extract  the  contents  of  the  will 
to  be  proved.  In  that  case  the  executrix,  it  may  be  observed,  wa&  condemned  in 
costs,  it  having  been  through  her  negligence  that  the  original  will  was  lost. 

If  probate  is  ^ught  of  a  will  which  has  been  destroyed  in  the  lifetime  of 
the  testator,  it  must  of  course  be  proved  that  it  was  by  mistake  or  without  his 
privity  or  consent,*  for,  as  we  have  seen,  where  the  will  has  been  left  in  the 
possession  of  the  testator  himself,  the  legal  presumption  is  that  he  destroyed 
it  himself,  animo  revocandi,^  If  a  person  who  has  himself  destroyed  a  testamen- 
tary paper,  after  the  death  of  the  alleged  testator,  asks  for  probate  of  the  sub- 
stance of  the  will  as  contained  in  a  copy  or  otherwise,  the  Court  will  expect  the 

Act.    Kentcorthy  v.  Kemvorthy,  32  L.  J.,  P.  and  M.,  107  ;  Belohambers^B  Bales  and  Orders, 
p.  278. 

•  Indian  Snocesaion  Act,  s.  208  ;  Act  V  of  1881,  s.  24>. 

•  Coote's  Prob.  Praot.,  124-5. 

'  ZsBur  Ckumder  Surmah  y.  Doyamoye  Dehea,  I.  L.  B.,  8  Gal.  864 ;  Sugden  ▼.  Lord  St. 
Leonards,  L.  B.,  1  P.  Diy.,  154 ;  see  Brown  v.  Brown^  8  E.  and  B.,  876. 

•  See  JohMon  v.  Ltfford,  L.  B.  1  P.  and  D.  646,  Sugden  v.  Lord  St.  Leonards,  L.  B.,  1  P. 
DIt.,  154  (CocKBUBN,  0.  J.,  Jbsssl,  M.  B.,  Jambs,  L.  J.,  and  Baggallat,  L.  J.  A.,  Hellish, 
L.  J.,  diBsenting  as  to  declarations  made  after  the  execution  of  the  will. 

•  8  Sw.  and  Tr.,  442. 

'  See  QotUd  t.  Lakes,  L.  B.,  6  P.  Div.,  1. 
»  li.  B.,  1  P.  and  D.,  472. 

•  Dotns  V.  Davis,  2  Add.,  224  i  Trevelyan  y.  Trevelyan,  1  Phill.,  148. 

•  Ibid.,  226. 
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fullest  and  most  satisfactory  proof  of  all  the  facts  necessary  to  be  establisliedL^ 
And,  in  all  cases  where  probate  is  asked  of  the  contents  of  a  will  which  is  not 
before  the  Conrt,  the  validity  of  the  execution  as  well  as  the  substance  or  con« 
tents  of  the  will  must  be  satisfactorily  proved.*  If  the  contents  are  not  wholly 
^  ^^*^.  proved,  probate  may  be  granted  to  the  extent  to  which  they  are  proved.* 

^  *  Where  no  copy  has  been  made  or  draft  preserved  oflTIost  wUl,  probate  may    : 

be  granted  of  its  contents  if  they  can  be  established  by  evidence  as  was  done 
in  the  case  of  Sugden  v.  Lord  St,  Leonards.^ 

When  the  will  is  in  the  possession  of  a  person  residing  out  of  the  province' 
in  which  application  for  probate  is  made,  who  has  refused  or  neglected  to  deUver 
it  up,  but  a  copy  has  been  transmitted  to  the  executor,  and  it  is  necessary  for 
the  interests  of  the  estate  that  probate  should  be  granted  without  waiting  for  the 
arrival  of  the  original,  probate  may  be  granted  of  the  copy  so  transmitted, 
limited  until  the  will  or  an  authenticated  copy  of  it  be  produced.*  This  pro- 
cedure is  the  same  as  that  followed  in  similar  circumstances  in  England.^  Ilie 
circumstances  must  be  alleged  upon  affidavit,  and  if  the  copy  has  been  trans- 
mitted  to  a  person  other  than  the  executor,  he  will  be  required  to  join  the 
executor  in  the  affidavit.^ 

If  no  will  of  the  deceased  is  forthcoming,  but  there  is  reason  to  believe  thai 
there  is  a  will  in  existence,  letters  of  administration  may  be  granted  limited, 
until  the  will,  or  an  authenticated  copy  of  it,  be  produced.®      Thus,  in  In  the   \ 
goods  of  Metcalfe}^  letters  of  administration  were  granted  until  the  last  will  and    , 
testament  of  the  deceased  (stated  by  himself,  a  few  days  before  his  death,  to  be 
in  India),  or  an  authentic  copy  thereof,  should  be  transmitted  from  India  to 
England.^'     So,   under  special  circumstances,   the  Probate  Court  in  England 
granted  probate  of  certain  papers  forming  part  of  the  will  of  a  deceased,  the 
other  papers  being  in  India,  reserving  power  to  the  executor  to  prove  the  other   i 
papers,  or  authentic  copies  thereof,  on  his  undertaking  to  do  so.^ 

• 

*  Uoore  ▼.  Wh%teh(yiiS9t  8  Sw.  and  Tr.,  667. 

*  In  the  goods  of  Ripley ,  1  Sw.  and  Tr.,  68 ;  In  the  goodi  of  Gardner,  1  Sw.  and  Tr.,  109; 
Coote*8  Prob.  Pract.,  124 }  see  In  re  Nohodoorga,  7  0.  L.  E.,  887;  J«»t*r  Chwnder  Swrmah  t. 
Doyamoye  Dehea,  I.  L.  B.,  8  Cal.,  864. 

•  Sugden  v.  Lord  S«.  Leonards,  L.  R.,  1  P.  D.,  164  ;  see  Sly  t.  Sly,  L.  E.,  2  P.  D.,  91. 

♦  See  Isswr  Ohunder  Swrmah  ▼.  Doyamoye  Dehea,  I.  L.  E.,  8  Oal.,  864. 

*  See  Gazette  of  India,  6tli  Nov.,  1881,  Part  I,  p.  640,  as  to  Hyderabad  Aasigned  DifltrieUL 

•  Indian  Sncoeasion  Act,  s.  210 ;  Act  Y  of  1881,  8.  26. 
'  See  Ooote's  Prob.  Pract.,  125. 

•  Ihid ;  In  re  Nohodoorga,  7  0.  L.  E.,  387. 

•  Indian  Sncceesion  Act,  8.  211 ;  Act  V  of  1881,  s.  27. 
«•  1  Add.,  348. 

^^  See  Williams  on  Ezecntom,  620,  et  eeq. 
»•  In  the  goods  of  RohaHs,  L.  E.,  8  P.  and  D.,  110. 
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In  certain  cases  a  grant  of  probate  or  of  letters  of  administration  may,  for 
the  protection  of  the  estate,  be  granted  to  persons  for  the  nse  and  benefit  of 
those  who  are  really  entitled  to  the  grant.     Where  an  execntor  is  absent  from 
the  province,^  and  there  is  no  executor  within  the  province  who  is  willing  to 
act)  letters  of  administration  may  be  granted  to  his  agent  or  attorney  for  his  use 
and  benefit  limited,  until  he  shall  himself  obtain  probate  or  letters  of  adminis- 
tzation.*     A  similar  grant  may  be  made  to  the  agent^  or  attorney  of  any 
absent  person  to  whom,  if  present,  letters  of  administration  with  the  will  annexed 
might  be  granted.^    It  is  necessary  in  these  cases  that  the  agent  or  attorney 
should  be  himself  within  the  jurisdiction  of  the  Court. ^    It  seems,  however, 
to  be  otherwise  in  England,  where  an  attorney,  though  resident  abroad,  may 
obtain  a  grant  under  his  power,  provided  his  sureties  are  resident  in  Eng- 
land.^   But,  if  both  principal  and  attorney  reside  in  the  same  place  out  of  the 
jnnsdiction,  the   Court  will  not  make  a  grant  to  the  attorney .7     In  In  the 
goods  cf  Leekiey^  a  British  subject  died  in  England  possessed  of  property  both 
in  England  and  in  India,  leaving  a  will,  by  which  he  appointed  four  persons 
to  be  his  executors  in  England,  and  W.  D.  to  be  his  executor  in  India,  "  the 
latter  accounting  to  the  former  for  his    intromissions,  upon  which  he  will 
charge  a  commission  of  3  per  cent."     Probate  was  granted  to  the  four  English 
executors,  but  W.  D.  renounced  probate.     Thereupon  an  application  was  made 
in  India  for  letters  of  administration  with  the  will  annexed  to  be  granted  to 
the  attorney  of  the  four  English  executors.     Phear,  J.,  held,   that  the   English 
executors  were  intended  by  the  testator  to  have  the  power  of  administering 
the  assets  in  India  as  well  as  in  England,  and  that,  therefore,  their  attorney 
was  entitled  to  letters  of  administration.^ 

The  words  for  '  the  use  and  benefit,'  in  section  212  of  the  Indian  Succession 
Act  and  s.  28  of  Act  V  of  1881,  do  not  exclude  the  claim  of  those  who  are  bene-, 
ficially  interested ;  and  the  person  to  whom  a  grant  is  made  for  the  use  and  benefit 

'  i.  0.,  acy  Diyision  of  BritiBh  India  having  a  Court  of  last  resort — Indian  Snooession 
Act,  8.  8 ;  Aot  y  of  1881,  s.  3.  Ab  to  Hyderabad  Assigned  Districts,  see  Gazette  of  India, 
1881,PartI,  p.  640. 

*  Indian  Snooession  Aot,  s.  212 ;  Act  Y  of  1881,  s.  28.  In  the  latter  Act  the  word 
"agent"  is  substituted  for  "  attorney." 

•  Act  y  of  1881,  s.  29. 

'  'adian  Succession  Act,  s.  213  ;  Aot  V  of  1881,  s.  29. 

%  ths  goods  of  NeBhiU,  4i  B.  L.  B.,  App.,  49. 

ft  th$  goods  of  Lsssony  1  Sw.  and  Tr.,  468  ;  but  see  In  the  goods  of  Reed,  3  Sw.  and 
Tr.,    *1. 

cote's  Prob.  Pract.,  128. 

S  B.  li.  B.,  8  App.,  8. 

ee  Velho  y.  Lsits,  83  L.  J.,  P.  and  M.,  107 ;  Intestate  and  Testamentaiy  Bucoession  in 
Jnd       p.  231. 
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of  another  who  is  out  of  the  jurisdiction  is  liable  to  be  sued  by  the  parties 
beneficially  interested  in  the  estate  in  the  same  way  as  if  he  had  obtained  letten 
of  administration  in  his  own  right.^  In  the  case  of  Ghamhers  y.  Bicknel^  it  wm 
unsuccessfully  contended  that  the  attorney  was  only  accountable  to  his  principal. 
In  England,  if  the  attorney  be  appointed  by  one  only  of  two  or  more  execs* 
tors,  a  grant  is  made  to  such  attorney  to  the  use  and  benefit  of  his  oonstitoent, 
and  until*  he  shall  duly  a^ly  for  and  obtain  probate  of  the  will  to  be  grant- 
ed  to  him.^  It  is  not  necessary  to  reyoke  letters  of  administration  granted  to 
an  attorney  on  the  principal  applying  for  and  obtaining  probate,  as  the  gnu&t 
ceases  and  expires  by  the  executor  retoming  to  the  jurisdiction  and  taking 
probate.* 

It  is  only  where  the  person  entitled  to  probate  or  letters  of  administration 
is  absent,  that  a  grant  can  be  made  to  his  attorney  or  agent.  Aooordinglj, 
where  a  person  solely  entitled  to  administration  is  resident  within  the  jniis- 
diction,  the  Court  will  not  grant  administration  to  his  attorney  for  his  xae 
and  benefit.^  Under  special  circumstances,  howeyer,  the  Courts  have  allowed 
the  attorney  of  a  person  residing  within  the  jurisdiction  to  take  out  adminifl- 
tration.  Thus,  in  In  the  goods  of  Buttar,^  where  the  estate  was  trust  property 
only,  administration  was  granted,  in  England,  to  the  attorney  of  the  person 
entitled,  though  he  was  living  in  England.  So,  in  In  the  goods  of  Baheris^  the 
Court  granted  administration  to  the  nephew,  as  the  attorney  of  the  petwn 
entitled,  the  latter  being  of  advanced  age  and  unwilling  to  take  upon  himself 
the  burden  of  administration. 

According  to  the  rules  of  the  High  Court  at  Fort  William  when  an  apphca* 
tion  is  made  by  the  attorney  of  an  executor  or  administrator  resident  in  £ng^ 
land,  Scotland  or  Ireland,  or  at  any  other  place  beyond  the  jurisdiction  ol 
the  Court,  the  original  will  or  an  exemplification  thereof,  or  an  exemplification 
of  the  letters  of  administration  must  be  annexed  to  the  petition,  and  the  poirer 
of  attorney  must  be  verified  to  the  satisfaction  of  the  Court  or  Judge.^  In 
England,  the  attorney  of  one  of  many  residuary  legatees  may  take  administration 
with  the  will  annexed  without  notice  to  the  other  residuary  legatees.® 


'   Chambers  y.  Biehnell,  2  Hare,  636. 

•  2  Hare,  636. 

•  Coote'B  Prob.  Praofc.,  128. 

*  In  the  goods  of  Caasidy,  4  Hagg.,  360 ;  Intestate  and  Testamentary  Saooeaaion  ..      dis, 
p.  231. 

*  In  the  goods  of  Bureh,  2  Sw.  and  Tr.,  139. 
<  39  L.  J.,  P.  and  M.,  26. 

»  1  Sw.  and  Tr.,  64. 

*  Bale  686,  Belohambers's  Bales  and  Orders,  p.  273. 

•  Coote's  Prob.  Pract.,  129.    See  Indian  Sucoession  Act  s.  199  -,  Act  T  of  1881,  i 
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Probate,  we  have  seen,  cannot  be  granted  to  a  minor,  and  in  cases  where 
tliere  is  a  minor  sole  executor  or  residuary  legatee,  administration  may  be 
granted  to  his  legal  guardian,  or  to  such  other  person  whom  the  Court  may 
think  fit  until  he  shall  have  completed  his  age  of  majority,^  and  the  guardian 
or  other  person  will  have  all  the  powers  of  an  ordinary  administrator.*  Under 
12  Car.,  n,  c.  24,  ss.  8  and  9,  if  a  sole  executor  or  sole  residuary  legatee  is  under 
age,  the  person  entitled  in  preference  to  all  others  to  the  grant  was  the  guardian 
appointed  by  the  will  .or  deed  of  the  father.^  Next  in  order  is  the  guardian  of 
the  estate  (not  the  person)  of  a  minor  appointed  by  the  High  Court  of  Chancery 
or  a  guardian  appointed  by  a  competent  foreign  Court.  If  there  be  no  such 
guardian,  the  Court  itself  will  appoint  a  curator  or  guardian  from  the  next-of- 
kin  of  the  minor  for  the  purpose  of  taking  the  grant.*  In  England,  a  natural 
guardian  of  a  sole  minor  executor  or  residuary  legatee  does  not  appear  to  be 
recognized  as  entitled,  as  such,  to  administration  with  the  will  annexed. 

In  the  case  of  two  or  more  minor  executors  or  two  or  more  minor  residuary 
legatees,'  the  grant  will  be  limited  until  one  of  them  attain  the  age  of  majority, 
a,  in  the  one  case,  there  is  no  executor,  or,  in  the  other,  no  residuary  legatee, 
who  has  attained  the  age  of  majority.^ 

Under  s.  217  of  the  Indian  Succession  Act,  if  a  sole  executor  or  sole  univer- 
sal or  residuary  legatee,  be  a  lunatic,  letters  of  administration  with  the  will  an- 
nexed, may  be  granted  to  the  person  to  whom  the  care  of  his  estate  has  been 
committed  by  competent  authority ;  or  if  there  be  no  such  person,  to  such  other 
person  as  the  Court  may  think  fit  to  appoint,  for  the  use  and  benefit  of  the 
lunatic,  until  he  shall  become  of  sound  mind.* 

In  England,  it  was  the  practice  of  the  Ecclesiastical  Court  to  grant  adminis- 
tration for  the  use  and  benefit  of  a  lunatic,  although  the  person  alleged  to  be  so 
had  not  been  found  a  lunatic  by  inquisition;  but  when  such  a  case  occurred, 
the  Court  required  affidavits  stating  the  fact  of  lunacy,  and  that  no  inquisition 
had  been  had,  and,  of  course,  no  committee  appointed.  The  Court  then  granted 
administrati6n  to  the  next-of-kin  of  the  lunatic  for  the  use  and  benefit  of  the 
lunatic  pending  the  lunacy,  and  it  required  sureties  in  double  the  amount  of  the 
property,  and  such  sureties  were  required  to  have  justified.*^  The  Indian  Succes- 
sion Act,  also,  seems  to  contemplate  administration  being  granted  for  the  use  and 

*  Indian  Succession  Acfc,  s.  215  ;  Act  Y  of  1881,  s.  81. 

*  Indian  Snocesaion  Act,  s.  274 ;  Act  Y  of  1881,  s.  95. 

*  See  8i^pra,  p.  80. 

*  Rich  ▼.  ChaTnberlaynej  1  Leo,  135  j  In  the  goods  of  Etoingy  1  Hagg.,  381 ;    Coote's  Prob. 
Fract.,  129, 130. 

*  Indian  Saocession  Act,  s.  216 ;  Act  Y  of  1881,  s.  32. 

*  Thifl  section  is  incorporated,  as  s.  33,   in  the  Probate  and  Administration  Act,  with  a 
variation  bo  as  to  inclade  minors  as  woll  as  lunatics. 

^  Williams  on  Executors,  524. 

Q  Q 
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Denefit  of  a  lunatic,  although  he  has  not  been  fonnd  to  be  such  by  a  commisBion, 
for  it  provides  for  the  case  of  there  not  being  a  person  to  whom  the  care  of  the 
estate  of  the  alleged  lunatic  has  been  committed  ;  whereas  in  all  cases  where  a 
person  is  adjudged  to  be  of  unsound  mind  under  Act  XXXV  of  1858  (on  Ad 
to  make  better  provision  jyr  the  care  of  the  estates  of  lunatics  not  subject  to  the 
jurisdiction  of  the  Supreme  Court  of  Judicature)  y  a  manager  of  the  estate  is 
appointed.^ 

In  England,  if  a  sole  executor  be  a  lunatic,  the  production  of  the  commissioD 
proves  the  committee's  title  to  administration  and  also  the  lunacy  of  the  ward. 
If  there  be  two  committees,  both  must  take,  or  one  must  renounce.'  H  the 
committee  consent,^  or,  if  there  be  no  committee,  the  grant  will  be  made  to  the 
residuary  legatee.*  If  a  residuary  legatee  be  a  lunatic  (there  being  no  executor), 
the  grant  will  be  made  to  the  committee  of  his  estate,  if  he  have  one,  or  to 
the  next-of-kin ;  but  the  next-of-kin  must  file  a  declaration  and  give  justifying 
security.* 

An  administrator  of  the  estate  of  a  deceased  person  may  be  appointed  ^^ettienie 
lite^  where  a  suit  is  pending  touching  the  validity  of  the  will  of  the  deceased  or 
for  obtaining  or  revoking  any  probate  or  any  grant  of  letters  of  administration.* 
Such  an  administrator,  like  a  similar  administrator  appointed  under  s.  70  of  the 
English  Probate  Act,7  has  all  the  rights  and  powers  of  a  general  admimstntor 
except  the  right  of  distributing  the  estate,  and,  like  a  receiver,  he  is  subject 
to  the  immediate  control  of  the  Court  and  must  act  under  its  direction. 

Probate  limited  in  respect  of  the  extent  of  the  authority  of  the  executor 
cannot  ordinarily  be  granted  except  where  the  will  itself  limits  the  interest  of  Ae 
executor.^  If  the  executor  be  appointed  for  a  limited  purpose  specified  by  the  will, 
the  probate  will  be  limited  to  that  purpose,  and  if  he  should  appoint  an  attomej 
to  take  administration  on  his  behalf,  the  letters  of  administration  with  the  will 
annexed  will  be  limited  in  like  manner.*  So,  where  an  executor  appointed 
generally  gives  an  authority  to  an  attorney  to  prove  a  will  on  his  behalf,  and 

'  See  also  Act  XXXIY  of  1888.    Act  XXXY  of  1858  has  been,  bj  Act  XV  of  VS*^ 
declared  to  apply  to  the  whole  of  British  India  except  the  Scheduled  Districts. 

*  Coote's  Prob.  Praot.,  135.    In  the  goods  of  Phillips^  2  Add.,  336,  note  (bj. 

*  In  the  goods  of  MilneSt  3  Add.,  65. 

*  Coote*B  Prob.  Praot.,  186. 

*  Ibid,    Intestate  and  Testamentary  6 accession  in  India,  p.  234. 
«  Indian  Succession  Act,  s.  218  ;  Act  V  of  1881,  s.  34. 

'  20  and  21  Vict.,  o.  77. 

*  Smith  y.  Sutton,  1  Lee.  EcoIb.,  Case,  275  ;  see  In  r«  Thaker  Madha^i  Dhtn^        I.  h 
B.,  6  Bom.,  460. 

*  Indian  Saccession  Act,  s.  219 ;  Act  Y  of  1881,  s.  35 ;  see  Coote's  Prob.  Pracf        • 
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the  anthoHty  is  limited  to  a  particnlar  purpose,  the  letters  of  administration 
with  the  will  annexed  shall  be  limited  to  that  purpose.^  In  other  words,  the 
grant  follows  the  terms  of  the  power.*  In  In  the  goods  of  Gooper^  where  the 
testator  directed  that  her  will  was  to  take  effect  only  in  a  particular  event, 
which  liad  not  happened,  but  might  happen,  the  Court  granted  general 
probate. 

Under  s.  223  of  the  Indian  Succession  Act,  corresponding  with  s.  39  of  'the 
Probate  and  Administration  Act,  where  prpbate  or  administration  has  been 
granted,  if,  at  the  expiration  of  twelve  months  from  the  date  of  the  probate  or 
administration,  the  executor  or  administrator  to  whom  the  same  has  been  granted 
is  absent  from  the  province  within  which  the  Court  that  has  granted  the  pro- 
bate or  administration  is  situate,  such  Court  may  grant  to  any  person  whom  it 
may  think  fit,  letters  of  administration  limited  to  the  purpose  of  becoming  and 
being  made  a  party  to  a  suit  to  be  brought  against  the  executor  or  administrator, 
and  carrying  the  decree  which  may  be  made  therein  into  effect.  This  provision 
is  founded  upon  ss.  1  and  3  of  Statute  38  Geo.  Ill,  c.  87.  That  Statute 
applied  only  to  executors  ;*  but  it  was  afterwards  made  applicable  in  similar 
circumstances  to  all  cases  where  letters  of  administration  had  been  granted  by 
the  English  Probate  Act.^ 

If  the  original  executor  or  administrator  return  he  ought  to  be  made  a  party 
to  a  suit  in  the  usual  coui«e ;  the  proceedings  are  not  to  be  put  an  end  to,  but 
the  temporary  administrator  may  account,  have  costs,  and  be  discharged.*  But 
payment  of  a  debt  to  an  administrator  appointed  during  the  absence  of  an 
executor  is  a  good  payment,  even  after  the  return  of  the  executor,  provided  the 
debtor  who  paid  the  money  had  no  notice  of  the  return.'' 

It  would  seem  that  the  authority  of  an  administrator  appointed  under 
section  223  of  the  Indian  Succession  Act  would  not  become  void  upon  the 
death  of  the  executor  or  administrator,^  as  the  grant  is  made,  not  for  a  limited 
time,  but  for  a  limited  purpose, — viz.^  for  the  purpose  of  the  person  appointed 
becoming  a  party  to  a  suit  and  carrying  the  decree  which  may  be  made 
therein  into  effect.^ 

*  Ib%d,y  B.  220  J  Act  V  of  1881,  a.  39  ;  Coofce's  Prob.  Praofc.,  148,  149. 

*  In  the  goods  of  Qoldahorough,  1  Sw.  and  Tr.,  295,  per  Sib  0.  Cbesswsll. 

*  1  Deane,  9. 

the  goods  of  Harrison,  2  Bob.,  184, 
and  21  Vict.,  c.  77,  a.  74. 
.  ilHams  on  Ezecntora,  616. 

^alker  y.  Woollaston,  2  P.  Wms.  579,  citing  Hodge  v.  Clare,  4  Mod.,  14. 
vynton  y.  Hajvnceij,  8  Bos.  and  Pall.,  26. 
.Mvnsford  v.  Taynton,  7  Vos.,  460.      Intestate  and  Testamentary  Succession  in  India 
pp.       1-9. 
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In  any  case  in  which  it  may  appear  necessary  for  preserving  the  property 
of  a  deceased  person,  the  Conrt,  within  whose  district  any  of  the  property  ia 
sitnate,  may  grant,  to  any  person  whom  it  may  thing  fit,  letters  oi  administratioii 
limited  to  the  collection  and  preservation  of  the  property  of  the  deceased,  and 
giving  discharges  for  debts  due  to  his  estate,  subject  to  the  directions  of  the 
Conrt,^  and  it  may  do  so,  apparently,  where  the  deceased  has  left  a  will,  but 
there  is  no  executor  appointed,  or  no  executor  present  competent  or  willing 
to  act.  A  person  to  whom  such  letters  are  granted  is  ordinarily  termed  an 
administrator  ad  colligenda  bona.  In  such  a  case  if  it  is  for  the  benefit  of  those 
who  may  be  found  entitled,  the  administrator  may  be  directed  to  dispose  of  the 
property  by  sale.* 

In  the  case  of  In  the  goods  of  Stewart,^  the  estate  consisted  of  timber,  which 
was  likely  to  deteriorate,  and  of  trade  debts,  and  the  Court  made  a  grant  ad 
colligenda  bona  to  a  creditor;  but  directed  that,  after  payment  of  necessary 
charges,  the  balance  should  be  deposited  in  the  registry  until  a  general  grant 
should  issue. 

Grants  ad  colligenda  bona  have  been  made  limited  to  the  sale  of  a  ship, 
to  the  protection  of  cargo  or  other  matters  relating  thereto,  to  sums  due  and  to 
become  due  on  bills  of  exchange,*  and  to  the  renewing  a  lease  which  would  expire 
before  a  general  grant  could  be  made.^  Administration  of  this  nature  may !» 
granted,  not  only  to  any  one  whom  the  Court  considers  for  the  occasion  eligible, 
but  to  the  persons  who  are  entitled  to  a  full  grant,  or  to  entire  strangers  whom 
mere  chance  has  brought  into  the  matter.* 

By  section  225  of  the  Indian  Succession  Act,  corresponding  with  s.  4i  of 
the  Probate  and  Adminstration  Act,  it  is  provided  that  when  a  person  has  died 
intestate,  or  leaving  a  will  of  which  there  is  no  executor  willing  and  competent 
to  act,  or  where  the  executor  shall,  at  the  time  of  the  death  of  such  person,  be 
resident  out  of  the  province,  and  it  shall  appear  to  the  Court  to  be  necessary  or 
convenient  to  appoint  some  person  to  administer  the  estate  or  any  part  thereof, 
other  than  the  person  who  under  ordinary  circumstances  would  be  entitled  to  a 
grant  of  administration,  it  shall  be  lawful  for  the  Judge,  in  his  diseretion, 
having  regard  to  consanguinity,  amount  of  interest,  the  safety  of  the  estate, 
and  probability  that  it  will  be  properly  administered,  to  appoint  such  person 
as  he  shall  think  fit  to  be  administrator,  and  in  every  such  case  letters  of  ad- 
ministration may  be  limited  or  not,  as  the  Judge  shall  think  it. 

•  Indian  Snccession  Act,  s.  224 ;  Aofc  Y  of  1881,  s.  40. 

•  In  the  goods  of  SchwerdtfegeVf  L.  R.,  1  P.  D.,  424. 

•  L.  E.,  1  P.  and  D.,  727. 

•  Coote'B  Prob.  Praot.,  157 ;  see  In  the  goods  of  Don  If,  Qvdolle,  dted  3  Sw.  and  J      5S. 

•  In  the  goods  of  Clarkingtonf  3  Sw.  and  Tr.  380. 

'  Ooote's  Prob.  Pract.,  156 ;  see  also  pp.  157  and  158. 
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The  section  is  founded  upon  s.  73  of  the  English  Probate  Act  of  1827.^ 
In  the  English  Act,  however,  the  words  are  "  and  it  shall  appear  to  the  Court 
to  be  necessary  or  conyenient  in  any  such  case  hy  reason  of  the  insolvency  of  the 
estate  of  the  deceased  or  other  special  circumstances ;  *'  but  it  has  been  said  that 
the  inaolrency  of  the  estate  is  given  merely  as  an  example  of  the  special  circum- 
stances which  might  induce  the  Court  to  grant  administration  under  the  section.* 
Insolvency,  it  is  to  be  observed,  is  not  mentioned  in  the  Indian  Acts  as  a 
special  circumstance  which  might  render  it  necessary  or  convenient  to  make  a  . 
grant,  but  is  probable  that  where  it  did  exist  the  Courts  here  would  follow  the 
English  cases,  and  treat  it  as  a  special  circumstance  requiring  them  to  act. 
The  Act  gives  a  large  discretion.  In  In  the  goods  of  Farrands,^  the  deceased,  who 
was  a  paper-maker,  was  alleged  to  be  insolvent  and  his  next-of-kin  was  a  woman 
in  a  low  position  in  life,  and  quite  unfitted  to  carry  on,  or  wind  up  the  business, 
and  the  Court,  therefore,  granted  administration  to  a  principal  creditor  who 
applied  for  the  same  with  the  sanction  of  the  other  creditors.  There  seems, 
however,  to  be  some  conflict  of  opinion  whether  s.  73  of  the  English  Probate  Act  is 
applicable,  except  where  the  estate  of  the  deceased  is  insolvent.  In  one  case  Sir 
C.  Cresswell  considered  that  section  73  of  the  English  Probate  Act  was  wholly 
inapplicable  to  a  case  where  there  were  persons  entitled  to  administration,  and 
no  insolvency  of  the  estate  of  the  deceased.  "  To  apply  the  section  under 
these  circumstances,"  he  said,  "would  be  a  mere  arbitrary  selection  on  the 
part  of  the  Court,"*  and  in  HawJce  v.  Wedderhurne,^  Sir  J.  P.  Wilde,  said,  "  Where 
there  is  any  doubt  as  to  the  fact  of  the  insolvency,  the  Court  clearly  ought  not 
to  pass  over  the  persons  entitled  under  the  statute  in  case  of  intestacy  or  under 
a  will,  although  the  73rd  section  (of  20  and  21  Vict.,  c.  77)  may  perhaps  he  wide 
enough  to  give  it  power  to  do  so."* 

According  to  the  English  practice  a  general  statement  made  upon  affidavit 
that  it  is  necessary  for  the  preservation  of  the  personal  estate  and  efEects  of  the 
deceased,  that  administration  should  be  granted,  will  not  be  sufficient  to  justify  a 
grant.  The  Court  must  be  satisfied  that  it  is  necessary  and  convenient  that  the 
grant  should  be  made,*^  and  unless  there  are  special  circumstances  to  justify  it  no 

»  20  and  21  Vicfc.,  o.  77. 

•  In  the  goods  of  FarrandSf  L.  E.  1  P.  Diy.,  441,  per  Hannen,  J.,  but  see  Haynes  v. 
MaJthev>8^  1  Sw.  and  Tr.,  462 ;  and  Rawke  v.  Wedderbumey  L.  E.,  1  P.  and  D.,  594. 

'  L.  E.,  IP.  Div.,  441. 

^  Haynes  ▼.  Mathews^  1  Sw.  and  Tr.,  462,  p.  462. 

^  L.  E.,  1  P.  and  D.,  594. 

*  See  Dahhs  y.  Chismanj  1  Phill ,  at  p.  169 ;  Elme  v.  DaCosta^  1  Phill.,  at  p.  177  ; 
Mi  ties  v.  Pulbrook,  2  Curt ,  at  p.  848,  as  to  tho  principles  on  which  grants  are  made  to 
OP  itors.  For  cases  in  which  administration  has  been  granted  in  England  nnder  s.  73  of 
20     nd  21  Yict.,  c  77,  see  Intestate  and  Testamentary  Succession  in  India,  p.  241. 

'  In  the  goods  of  Cooke,  1  Sw.  and  Tr.,  267. 


grant  can  be  m&de.  Tlins,  in  In  the  goods  of  While,^  the  pepsons  entitled  to 
administration  conld  not  be  commnnicated  with  by  reaeon  of  the  blockade  of 
the  ports  of  the  Southern  States,  bnt  the  Court  refofied  to  grant  administratioa 
to  another  as  the  property  was  not  periflhable. 

Under  certain  circnmstancea  the  Court  may  admit  portion  of  a  will  ovlj 
to  probate,  as  where  a  partionlar  clanse  has  been  inserted  by  frand  in  the  will 
^uA'^of  the  testator  during  his  lifetime,'  or  by  forgery  after  his  death,"  or  iJ  it  appears 
f  ^       that  the  testator  had  been  indaced  by  fraud  to  make  it  part  of  his  will.*     In 
such  cases  probate,  or  letters  of  administration  with  tiie  will  annexed,  is  gractpd 
excepting  the  partioular  clause.'     So,  where  words  or  clauses  have  been  introduced 
into  a  will  by  mistake  or  accident,  without  the  knowledge  of  the  testator,  the 
Court  may  admit  the  will  to  probate  omitting  snch  words  or  ctanses.'     Thus,  where 
a  testatrix,  having  executed  a  will  leaving  a  portion  of  her  honsehold  effects  tuht^r 
"  ^"^    daughter,  was  advised  that  the  bequest  to  her  daughter  should  be  secured  to  hi  r 
"*  '    separate  use,  and  she  gave  directions  that  a  testamentary  paper  should  be  prepar*! 
to  that  effect,  a  paper  waa  thus  prepared  purporting  to  be  her  last  will  and  testa- 
ment and  containing  a  clause  revoking  all  former  wills,  the  testatrix  not  being 
aware  that  the  paper,  which  was  not  read  over  to  her,  contained  such  a  clanse, 
and  the  clause  was  said  to  have  been  inserted  par  ineuriam  witho_ut_thc  instruc- 
tions or  knowledge  of  tjie  testator,    and  waa  omitted  from  the  probatf.T      Bnt. 
'  nnless  words  have  been  inserted  by  frand,  accident  or  mistake  'without  the 
I  knowledge  of  the  testator,  the  Court  cannot  correct  the  will   either   by  tba 
i  omission  of  words  or  by  the  insertion  of  other  words.' 

"InTIhgland,  if  a  testator  appoint  one  executor  for  a  special  purpose,  or  ft 
specific  fund  only,  and  another  executor  for  all  other  purposes,  the  latter  miij 
take  probate,  save  and  except,  for  that  purpose  or  fund.  Or,  if  there  be  no  sndi 
execntor,  the  residuaiy  legatee  may  take  administration  (with  the  will  ojiucxj.^) 

■  a  Sw.  and  Tr.,  45J. 

■  Bmt<rn  T.  Burton,  8  PhiU.,  4G6,  note  (b). 

•  Flame  T.  Be<Ue,  1  P.  Wms.,  191. 

*  In  the  goodt  of  Duatu,  Z  Sir.  and  Tr.,  690 ;  WilliamB  on  Ezeontora,  SSS. 

*  Indian  Snocesaion  Act,  a.  236 ;  Act  V  of  1B81,  e.  42.  Aa  to  oircnmBtanccs  UHdcr  wLich 
the  Court  will  or  will  not  order  passagos  in  a  will  to  be  eioepted  from  the  probate,  aeo  Billinf- 
hnrst  T.  Tifkeri,  1  Phill.,  187  j  Curiie  t.  Curtis,  3  Add.,  33  ;  In  iht  goodt  of  Wartitaiiy,  1  "* 
Eoo.,  423  i  Harsh  T.  Marah,  1  Sw.  and  Tr.,  62S  ;  In  the  goods  of  Forrest,  2  Sw.  and  Tr., '  I* 
tk»  good*  of  Bharman,  L.  B.,  1  P.  and  D.,  66L  ;  In  tht  goods  of  Honeyvioad,  L.  K.,  S  P.  and         >!• 

•  Harter  t.  Barter,  L.  B.,  8  P.  and  D.,  II ;  Uorell  v.  UoreU,  L.  E.,  7  P.  Dir.,  GS  ^ 
goods  of  Osaald,  L.  E.,  8  P.  and  D.,  162  j  All«a  v.  McPkerBon,  1  H.  L.  Ca.,  p.  209  *i 
goods  of  Duane,   2  Sw.  and  Tr.,  690  j  Rhodea  v.  RhodeB,  L-  B.,  7  Ap.  Ca.,  198. 

»  In  the  goods  of  Oivmld,  L.  B.,  3  P.  and  D.,  162 

'  Harter  v.  Barter,  L.  E.,  S  P.  and  D.,  11 ;  Me  supra  pp.  81,  86. 


GBANTS  WITH  EXCEPTIONS  AND  OP  THE  REST.  343 

of  all  and  singular  and  effects  of  the  deceased,  with  the  same  exception.^ 
Probate,  however,  limited  to  part  of  the  estate,  it  was  held  in  Bombay,  can- 
flotbe  granted^*  the  whole  estate  of  the  testator  being  vested  in  the  executor 
under  s.  179  of  the  Indian  Succession  Act,  and  s.  4  of  the  Probate  and  Admius- 
tration  Act,  and  it  seems  from  the  judgment  of  the  Bombay  Court  that  this 
role  is  not  relaxed  by  reason  of  the  fact  that  the  person  seeking  such  limited 
probate  is  able  to  get  possession  of  all  the  property  of  the  testator  without  the 
asfiistanoe  of  the  Court  and  that  probate  is  necessary  only  to  enable  him  to  collect 
a  few  outstanding  debts.^  A  similar  rale  incase  of  letters  of  administration, 
was  applied  in  Bengal.  In  1879,  in  In  the  goods  of  JBom  Chand  8e<il.y^  it  was 
argaed,  that  inasmuch  as  it  was  not  compulsory  for  Hindus  to  take  out  letters 
of  administration,  letters  might  be  granted  to  Hindus  limited  to  particular 
property ;  but  Pontipex,  J.,  held,  that  if  Hindus  take  out  letters  of  adminis- 
tration at  all,  they  must  take  out  general  letters.'' 

According  to  the  practice  in  England,  where  a  testator  has  made  his  will 
for  a  particular  or  limited  purpose  only, — e,  g.,  the  administration  of  a  fund 
vested  in  himself  as  trustee,  the  administration  of  an  estate  vested  in  himself 
as  executor,  or  the  administration  of  his  own  property  in  some  particular  district 
or  country,  and  has  died  intestate  as  regards  all  other  property  of  his  own  or 
vested  in  him,  the  next-of-kin  (without  waiting  for  the  executor  to  take  the 
limited  probate  to  which  he  is  entitled  under  such  circumstances)  may  take 
administration  of  all  and  singular  the  deceased's  effects,  save  and  except  what 
the  testator  has  himself  excepted.  In  like  manner,  the  husband  of  a  testatrix, 
who  has  made  her  will  under  a  power,  may  take  administration,  save  and  except 
what  she  had  power  to  dispose  of  by  her  will,  and  has  disposed  of  by  it,  before 
the  executor  proves  the  will.* 

In  India,  a  general  discretion  is  given  to  the  Court  to  grant  letters  of 
administration  subject  to  an  exception,  wherever  the  nature  of  the  case  requires 
an  exception  to  be  made.^  Where  a  grant,  with  an  exception,  of  probate  or  letters 
of  administration,  with  or  without  the  will  annexed,  has  been  granted,  and  there 
is  other  estate  of  the  deceased,  the  person  entitled  to  probate  or  administration 
of  the  remainder  of  the  deceased's  estate,  may  take  a  grant  of  probate  or 
letters  of  administration,  as  the  case  may  be,  of  the  rest  of  the  deceased's 

■  "cote's  Prob.  Praot.,  160. 
,>>         ire  Thdker  Madhavji  Dharamsi  I.  L.  B.,  6  Bom.,  460. 
>id, 

L.  B.,  6  Oalo.,  2 ;  (S.  G.)  4  0.  L.  B.,  220. 
ee  In  the  goods  of  Qrish   Chv/nder  Mitter,  I.  L.  B.,  6  Cal.,  483  j  In  the  goods  of  Oowar 
8u\      »  Krishna  Oho8al,  I.  L.  B.,  10  Cal.,  564. 
'^oote'B  Prob.  Pract.,  161. 
[ndian  Saocesaion  Act,  a.  227;  Act  Y  of  1881,  s.  43. 
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estate.^  Such  a  grant  of  the  rest,  or  a  grant  cceteroruTn,  as  it  is  technicallj  de- 
signated, is  a  grant  of  probate  or  administration  following  upon  a  limited  grant 
We  have  seen  that  when  an  executor  dies  after  having  proved  the  will,  but 
before  he  has  administered  all  the  estate  of  the  deceased,  an  universal  or  residuary 
legatee  may  be  admitted  to  prove  the  will,  and  letters  of  administration  Yrith 
the  will  annexed  may  be  granted  to  him  of  the  whole  estate  or  of  so  much  there- 
of as  may  be  unadministered.'  As  the  executor  of  an  executor  is  not,  in  India, 
derivative  executor  of  the  original  testator,  upon  the  death  of  the  executor  or 
administrator  of  a  deceased  person,  the  estate  of  the  latter  is  absolutely  un- 
represented until  some  one  comes  forward  and  gets  a  grant  of  letters  of  adminis- 
tration.5  Th^e  new  representative  who  may  be  appointed  to  administer  such 
part  of  the  estate  of  the  testator  as  may  be  unadministered  on  the  death  of 
the  executor  is  technically  called  administrator  de  bonis  non,  or  de  bonis  ncn 
administratis.  In  all  cases  where  an  executor  dies  without  having  administer- 
ed the  estate  fully,  a  new  representative  of  the  estate  may  be  appointed  ;♦ 
and  in  making  a  grant  in  such  a  case,  the  Court  is  to  be  guided  by  the  same 
rules  as  apply  to  original  grants,  and  must  grant  letters  of  administratiou  to 
those  persons  only  to  whom  original  grants  might  have  been  made.^  So, 
where  a  limited  grant  has  expired  by  eflBuxion  of  time,  or  the  happening 
of  the  event  or  contingency  on  which  it  was  limited,  and  there  is  still  some 
part  of  the  deceased's  estate  unadministered,  letters  of  administration  will  be 
granted  to  those  persons  to  whom  original  gi-ants  might  have  been  made.^  This 
form  of  supplemental  grant,  although  only  required  where  the  deceased's  estate 
has  not  been  fully  administered,  is  distinguished  from  a  grant  de  bonis  non  as 
being  a  re-grant  of  the  whole  of  the  deceased's  estate  just  bs  it  was  sworn  to, 
and  embraced  by,  the  original  grant.  Accordingly,  the  estate,  on  the  second 
grant  being  applied  for,  must  be  sworn  under  the  same  amount  as  that  for  which 
the  original  grant  was  taken,  though  a  part  of  the  estate  may  actually  have 
been  disposed  of  by  the  first  grantee.*^  The  following  are  examples  of  cases 
in  which  supplemental  grants  may  be  made  :^ — (1.)  Where  an  executor  has 
been  appointed  for  a  limited  period,  and  that  period  has  elapsed,  a  substituted 
executor,  if  there  be  such,  takes  probate.     (2.)     Where  administration  (with 

^  Indian  Succession  Act,  s.  228 ;  Act  Y  of  1881,  b.  44. 
«  Indian  Sncoession  Act,  s.  196  j  Act  V  of  1881,  s.  19. 

•  BeSouaa  y.  Secretary  of  States  12  B.  L.  E.,  423. 

*  Indian  Sncoession  Act,  s.  229 ;  Aot  V  of  1881,  s.  45  ;  DeSouza  y.  Secretary  ofSt^        B. 

L.  R.,  423. 

*  Indian  Sncoession  Act,  s.  280 ;  Act  Y  of  1881,  s.  46. 
^  Indian  Sncoession  Act,  s.  231 ;  Act  Y  of  1881,  s.  47. 

'  Abbott  y.  Abbott,  2  Phill.,  578.     See  In  the  goods  of  Fozard,  8  Sw.  and  Tr.,  175  ;  «'• 

'>rob.  Pract.,  171. 

•  See  Coote's  Prob.  Pract.,  172,  173, 
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the  will  annexed)  has  been  granted  for  the  use  and  benefit  of  a  lunatic  executor, 
the  grant  ceases  on  the  executor  becoming  sane,  and  he  is  entitled  to  probate. 
(3.)  If  in  the  last  case  the  administrator  should  haye  died,  further  adminis- 
tration for  the  use  and  -  benefit  of  the  executor  is  granted.  If,  however,  the 
lunatic  should  haye  died,  the  grant  of  the  administration  ceases,  and  adminis- 
tration with  the  will  annexed  is  granted  to  the  person  entitled  thereto.  (4.) 
A  simiiar  course  is  followed  in  the  analogous  case  of  a  grant  of  administration 
to  a  guardian  for  the  use  and  benefit  of  an  executor  during  his  minority.  (5.) 
Where  administration  has  been  granted  to  the  attorney  of  the  executor,  it 
ceases  on  the  latter  duly  applying  for,  and  obtaining  probate  of  the  will.  It 
also  ceases  on  the  death  of  the  attorney.  (6.)  When  probate  has  been  granted 
of  the  substance  of  a  will  limited  until  the  original  will  or  an  authentic  copy 
thereof  be  brought  into  the  registry,  the  grant  ceases  on  the  original  or  an 
authentic  copy  thereof  being  discovered  and  brought  into  the  registry,  and  the 
executor  will  take  probate  of  the  original  or  of  the  authentic  copy  as  the  case 
may  be.  So,  if  administration  is  granted  pendente  lite,  it  ceases  on  the  deter- 
mination of  the  suit. 

Where  it  is  found  that  errors  in  names  or  descriptions  have  crept  into  the 
grant,  as  where  names  have  been  misspelled,  or  the  status  of  the  deceased  mis- 
stated, or  where  the  time  and  place  of  the  deceased's  death  has  been  misre- 
presented, or  the  purpose  of  a  limited  grant  wrongly  recited,  the  errors  or 
misdescriptions  may  be  rectified  by  the  Court,  and  the  grant  of  probate  or  letters 
of  administration  may  be  altered  accordingly.^  The  practice,  in  England, 
is  to  bring  such  errors  to  the  notice  of  the  Court  by  affidavit.*  Alterations 
in  respect  of  names  or  descriptions  are  not  confined  to  those  of  the  testator, 
but  may  be  made  in  regard  also  to  executors  or  administrators  where  omis^ 
sions  or  mistakes  have  been  made.^  If  the  original  grant  be  lost  or  inacces- 
sible, a  notation  or  alteration  may  be  made  on  an  exemplification  of  it.^  In 
the  case  of  In  the  goods  of  Whitey^  a  probate  was  amended  by  inserting  the 
word  •  Ward '  instead  of  that  of  '  White.'  In  another  case,  the  Court  allowed 
a  probate  to  be  amended,  after  it  had  issued,  by  the  addition  of  a  fuller  de- 
scription of  the  testator  than  was  given  therein  in  the  first  intance.^  In  In 
ike  goods  cf  Allchin^  the  Court  directed  a  memorandum  to  be  endorsed  on  a  probate, 

Indian  Sncoesaion  Aot,  8  232  ;  Act  V  of  1881,  s.  48  ;  Gooto^H  Prob.  Fraot.,  175. 

Coote'B  Prob.  Praot.,  180. 

iWd.,  179. 

Ibid.,  178. 

I.  L.  B.,  4  Calo.»  582. 

In  the  goods  of  Towgood^  L.  R.,  2  P.  and  D.,  i08. 

L.  B.,  1  P.  and  D.,  664. 


Jvufl  couj^s       *'<>.3^<?. 
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after  it  had  issued,  as  to  the  tme  date  on  whicli  a  will  was  executed,  when  it 
was  satisfied  that  the  date  given  in  the  probate  was  erroneous. 

It  may  happen  that  a  codicil  is  discovered  after  a  grant  of  probate  or  of 
letters  of  administration  with  the  will  annexed.  In  the  case  of  the  latter,  tlra 
codicil  may  be  added  to  the  grant  on  due  proof  and  identification  and  the  grant 
altered  and  amended  accordingly.^  In  England,  in  the  case  of  a  codicil  being 
found  after  probate  of  the  will  has  been  granted,  the  procedure  is  different. 
A  separate  probate  of  the  codicil  is  granted,  unless  it  repeals  the  appointment 
of  the  executors  made  by  the  will,  and  the  first  probate  undergoes  no  alteration 
or  amendment.  If,  however,  the  appointment  of  the  executors  is  annulled  or 
varied  by  the  codicil,  the  probate  must  be  brought  in  and  a  new  probate  granted 
of  the  will  and  codicil.'  Where  an  unattested  or  unexecuted  paper  inoorporated 
by  the  testator  in  his  will  has  been  omitted  from  probate,  the  probate  may 
be  amended  by  engrossing  the  former  upon  it.^ 

As  in  England,  a  grant  of  probate  may  be  revoked  for  just  cause  by  the 
Court  which  granted  it.* 

"  Jiist  cause  "  according  to  s.  234  of  the  Indian  Succession  Act  (corre- 
sponding in  the  s.  50  of  the  Probate  and  Administration  Act),  which  foUowB 
the  English  decisions,  is  explained  to  be,  1st,  that  the  proceedings  to  obtain  the 
grant  were  defective  in  substance  ;  2nd,  that  the  grant  was  obtained  fraudulent- 
ly by  making  a  false  suggestion,  or  by  concealing  from  the  Court  something 
material  to  the  case  ;  3rd,  that  the  grant  was  obtained  by  means  of  an  untroe 
allegation  of  a  fact  essential  in  point  of  law  to  justify  the  grant,  though  snch 
allegation  was  made  in  ignorance  or  inadvertently;  4th,  that  the  grant  Km 
become  useless  and  inoperative  through  circumstances ;  5th,^  that  the  person  to 
whom  the  grant  was  made  has  wilfully  and  without  reasonable  cause  omitted 
to  exhibit  an  inventory  or  account  in  accordance  with  the  provisions  of  Pirt 
XXXIV  of  the  Indian  Succession  Act,  or  Chap.  II  of  the  Probate  and  Adminis- 
tration Act,  or  has  exhibited  under  that  Part  or  Chapter  an  inventory  or  accoont 
which  is  untrue  in  a  material  respect.* 

•  Indian  Sucoession  Act,  s.  233  ;  Act  V  of  1881,  s.  48. 

•  Indian  Snocession  Act,  s.  186  ;  Act  V  of  1881,  s.  10;  see  Coote's  Pirob.  PraoL,  pp.  2SS, 
256,  oiting  Dr.  Lnshington  in  Bheldon  y.  Sheldon,  8  No.  Ga ,  255,  256. 

•  0oote*8  Prob.  Pract.,  pp.  255,  256. 
^  Indian  Suooession  Aot,  s.  284  and  Act  Y  of  1881,  s.  60,  as  amended  by  sa.  2  •       11  of 

Act  VI  of  1889. 

•  Added  by  Aot  YI  of  1889,  ss.  2, 11. 

•  The  following  examples  are  given  by  the  secstions :— (a.)  The  Gonrt  by  whicL  _  [rant 
was  made  had  no  jorisdiotion.  (b.)  The  grant  was  made  without  citing  parties  wi  oght 
to  have  been  cited,    (c.)    The  will,  of  which  probate  was  obtained,  was  forged  r^  **--  M. 


I 
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A  grant  of  probate  is  not  in  the  nature  of  a  summary  proceeding  to  be 
contested  by  a  regular  snit  in  tbe  Civil  Court.^  It  must  be  contested  in  the 
Court  out  of  which  the  grant  issued,  and  it  mnst  be  contested  before  the  Court 
sitting  as  a  Court  of  Probate,  and  not  in  the  exercise  of  its  ordinary  civil  juris- 
diction.* It  was  said  by  Mabkby,  J.,  in  the  case  of  Komolhchun  Butt  v.  Nilrutton 
Mundle,^  "  The  duty  of  the  Judge  upon  an  application  being  made  under  this 
section  (234i  of  the  Indian  Succession  Act),  somewhat  depends  upon  what  has 
passed  on  the  previous  grant  of  probate.  Clearly,  however,  the  first  thing  for 
him  to  do  is  to  direct  notice  to  be  given  to  the  executor,  and  all  persons  interest- 
ed under  the  will,  or  claiming  to  have  any  interest  in  the  estate  of  the  deceased. 
It  is  also  clear  from  s.  261  (of  the  Indian  Succession  Act)  that  the  executor  will  be 
the  plaintiff  in  the  regular  suit  which  the  Judge  will  then  have  to  try,  and  the 
object  of  this  is  clear.  It  is  in  order  to  enable  the  Judge,  if  he  thinks  proper, 
to  call  upon  the  executor  to  prove  the  will  again  in  the  presence  of  the  objector, 
notwithstanding  the  prior  probate,  just  as  in  England  he  may  be  called  upon 
to  prove  tbe  will  in  solemn  form.  But  a  discretion  is  left  to  the  Judge.  Where 
there  has  been  already  full  inquiry  as  to  the  genuineness  of  the  will,  the  Judge 
will  probably  take,  as  he  would  have  a  right  to  take,  the  previous  grant  of  probate 
as  primd  fade  evidence  of  the  will,  and  so  shift  the  onus  on  to  the  objector. 
But  if  there  had  been  no  previous  contention,  and  the  will  had  only  been  proved 
gommarily,  or,  in  what  is  called  common  form  in  England,  that  is,  without  any 
opposition  and  merely  ex  pwrtey  to  the  satisfaction  of  the  Judge,  who  can  know 
nothing  of  the  circumstances  or  the  state  of  the  family,  then  he  ought,  in  all 
ordinary  cases,  to  have  the  will  regularly  proved  afresh  so  as  to  give  the  ob- 
jector an  opportunity  of  testing  the  evidence  in  support  of  the  will,  before  being 
called  upon  to  produce  his  own  evidence  to  impeach  it." 

The  examples*  in  section  234  of  the  Indian  Succession  Act  are  apparently 
not  intended  to  be  exhaustive  and  the  Courts  will  act  upon  other  circumstances 
which  show  that  it  is  expedient  or  equitable  that  a  grant  should  be  revoked. 
If  a  minor  obtains  probate  on  the  suggestion,  or  tacit  understanding,  that  he  is 
of  full  age,  or  an  executor  obtains  probate  of  a  will  of  a  living  person,  the  pro- 

(d.)  A  obtained  letters  of  administration  to  the  estate  of  B,  as  his  widow,  bat  it  has  since 
inuispired  that  she  was  never  married  to  him.  (0.)  A  has  taken  administration  to  the  estate 
of  B,  as  if  he  had  died  intestate,  but  a  will  has  since  been  discovered.  (/.)  Since  probate 
was  granted,  a  later  will  has  been  discovered,  (g.)  Since  probate  was  granted,  a  codicil  haa 
been  discovered,  which  revokes  or  adds  to  the  appointment  of  execntors  under  the  will,  {h.) 
The  person,  to  whom  probate  was,  or  letters  of  administration  were,  granted,  has  sabseqnentlj 
become  of  nnsonnd  mind. 

»  Mayho  V.  Willioms,  2  N.  W.  P.  H.  0,  H.,  268. 

•  Ibid.,  p.  274,  per  Turner,  0£fg.  0.  J. 

•  I.  L.  B.,  4  Calc,  360  ;  (S.  C.)  4  C.  L.  B.,  175. 

•  See  p.  346,  note  (6). 
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bate  must  be  revoked.^  In  In  the  goods  of  M<yms,^  adminifltration  granted  to 
the  elected  gnardian  of  the  children  of  the  intestate  was  recalled,  there  being 
a  testamentary  gnardian  who  had  not  renounced.  In  the  goods  of  Ferrier^  the 
tenant-f or-lif e  having  assigned  his  interest  to  the  remainderman,  after  taking 
administration  with  the  will  annexed,  the  grant  was  revoked  and  fresh  adminiB- 
tration  granted  to  the  remainderman. 

In  England,  the  Conrt  never  revokes  a  grant  made  to  a  wrong  person  except 
where  the  person,  having  the  right  to  the  grant  which  is  to  take  its  place,  asks 
for  that  and  is  also  prepared  to  take  it  at  the  same  time  that  he  makes  hii 
application  to  revoke.*  Thus,  in  PhiUips  v.  Alcoch,^  where  a  husband  had  ob-  I 
tained  administration  to  the  estate  of  his  deceased  wife  as  intestate,  and  two 
wills  were  afterwards  produced,  the  Court  refused  to  revoke  the  administration, 
until  one  of  the  wills  had  been  proved  to  be  good  in  law. 

The  fact  of  the  person  to  whom  a  grant  of  probate  or  letters  of  adminis- 
tration has  been  made  becoming  of  unsound  mind  is  sufficient  ground  for  revicik- 
ing  the  probate,®  but  the  Indian  Acts  are  silent  as  to  what  shall  be  done  in  cases 
where  there  are  more  executors  than  one,  and  one  of  them  has,  after  the  grant, 
become  insane.  In  England,  in  In  the  goods  of  Marshall,'^  two  executors  bad  been 
appointed  by  the  testator,  and  one  of  them  applied  for  and  obtained  probate  of 
the  will,  power  being  reserved  for  the  other  to  come  in.  The  executor  who  bad 
obtained  probate  became  of  unsound  mind  and  in  consequence  the  estate  conld 
not  be  dealt  with.  The  other  executor  then  obtained  probate  under  the  power 
reserved  to  him  and  application  was  made  to  have  the  probate  granted  to  tlie 
lunatic  revoked.  The  Court  upon  such  application  revoked  both  probates  and  < 
granted  a  fresh  probate  to  the  sane  executor,  reserving  a  power  of  making  a 
like  grant  to  the  lunatic  upon  his  becoming  of  sound  mind  and  desiring  to 
obtain  the  same.^  There  have  been  cases  in  England  in  which  the  Court  baa, 
without  revoking  the  original  grant,  made  subsidiary  grants,  as  where  a  sols 
executor  has  become  a  lunatic.  In  such  a  case  a  new  grant  has  been  made  to 
the  Committee  of  the  lunatic,  or,  where  there  was  no  Committee,  to  the  residiLaiy 
legatee  for  his  use  and  benefit  until  he  should  becomeof  sound  mind.^ 

»  In  the  goods  of  Napier,  1  Phill.,  83  j    see  Ooofce's  Prob.  Praot.,  187  ;  Trimlsst4>wn  t.  Trhi^ 
Ufitoumf  3  Hagg.,  Eo.  B.,  243. 

•  2  Sw.  and  Tr.,  360  ;  Ooote's  Prob.  Praot.,  29. 

•  1  Hagg.,  241. 

•  Coote*B  Prob.  Pract.,  191. 

•  2  Lee,  97. 

•  niTufcration  (h),  s.  234  of  the  Indian  Snocession  Act. 
'  1  Cnrt.,  297. 

■  See  In  the  goods  of  Neiuton,  3  Curt.,  428  ;  In  the  goods  of  PhiUips,  2  Add.,  8So. 
»  Ooote's  Prob.  Pract.,    193  j  see   In  the  goods  of  Bmches,  1  Cnrt,   286 ;  see 

Snccession  Act,  b.  196. 
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Persons  who  seek  to  question  a  will  mnst  prove  an  interest  sufficient  to  ^^ 
title  tliem  to  a  locus  standi  in  Court,  but  the  want  of  interest  is  an  objection    ^^l^  •  ^ 


which  should  be  taken  at  the  earliest  possible  stage  of  the  proceeding,^  and,  it 
seems,  a  legatee  under  a  will  has,  so  long  as  the  will  stands,  an  interest  sufficient 
to  maintain  a  suit  for  the  revocation  of  probate.*  In  In  re  Bhobosoondari  Bahee^ 
where  a  judgment-creditor  attached  certain  property  belonging  to  his  debtor, 
who  was  the  next-of-kin  of  the  deceased,  the  widow  of  the  deceased  applied 
for  probate  of  an  alleged  will  of  her  husband,  and  it  was  held,  that  the  judg- 
ment-creditor was  entitled  to  oppose  the  grant  of  probate  of  the  will  which 
had  the  effect  of  passing  property  which  otherwise  would  have  come  to  the 
heir.  In  the  case  of  Baijnath  Sahai  v.  Desputty  Singhy^  a  Hindu  testator  died 
leaving  B,  alleged  to  be  his  adopted  son,  and  C,  who  would  have  been  his  heir 
in  default  of  adoption,  and  made  a  will  of  which  B  applied  for  probate,  and 
it  was  held,  under  the  Succession  Act  and  Hindu  Wills  Act,  that  creditors  of  C 
were  not  parties  having  any  interest  in  the  estate  of  the  deceased,  and  were 
therefore  not  entitled  to  oppose  the  grant  of  the  probate,  and  this  decision 
was  approved  of  by  the  Privy  Council.  ^ 

In  Komollochun  Dutt  v.  Nilrutton  Mundle,^  K  and  J,  two  brothers,  originally 
held  possession  of  certain  joint  properties  in  which  they  each  had  a  half  share. 
On  the  1st  January,  1872,  J  died  childless,  leaving  a  widow  who  would,  there- 
fore, under  Hindu  Law  succeed  to  his  estate.  On  the  13th  November,  1875,  K 
obtained  probate  of  a  will  alleged  to  have  been  executed  by  J  shortly  before 
his  death.  Before  the  grant  of  probate,  namely,  in  June,  1875,  the  widow  had 
sold  her  interest  in  her  husband's  estate  to  the  plaintiff,  who  brought  a  suit  to 
recover  her  share  in  the  property  upon  the  strength  of  his  purchase  alleging 
the  will,  which  was  at  variance  with  his  interest,  to  be  a  forgery.  The  will 
having  been  found  to  be  a  forgery  the  District  Judge  gave  the  plaintiff  a  decree. 
The  High  Court,  however,  held  that  the  probate  was  conclusive,  and  that  an 
application  should  have  been  made  to  revoke  it,  and  postponed  the  final  decision 
until  the  plaintiff  had  had  an  opportunity  of  making  such  an  application. 

In  the  case  of  Umanath  Mukerjee  v.  Nilmoney  Singh  Deo^  which  followed 
the  case  last  quoted,  it  was  held  by  the  High  Court  that  a  creditor  who  has, 
prior  to  a  grant  of  probate,  attached  property  to  which  his  judgement-debtor 
would  naturally  be  entitled  as  heir  of  the  alleged  testator,  has  such  an  interest 

»  Mayho  v.  Williams,  2  N.  W.  P.  H.  0.  E.,  268. 

•  Ibid. 

*  I.  L.  B.,  6  Calo.,  460 ;  In  re  Hurro  Lull  Shaha,  I.  L.  B.,  8  Cal.,  570. 

♦  I.  L.  B.,  2  Oal.,  208,  (8.  C.)  25  W.  B.,  489. 

*  NUffKmey  Singh  Deo  y.  Umanath  Mookerjee,  I.  L.  B.,  10  Cal.,  19,  p.  26. 

•  I.  L.  E.,  4  Cal.,  360,  S.  C,  4  C.  L.  B.,  175. 
'  7  0.  L.  E.,  837,  (8.  C.)  I.  L.  B.,  6  Cal.,  429. 
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in  the  property  of  the  deceased  as  to  entitle  him,  on  probate  of  an  alleged  will 
being  granted,  to  apply  for  revocation  of  the  probate  for  jnst  canse.  That  case,  1 
however,  was  taken  np  to  the  Privy  Conncil  and,  although  the  Judicial  Com*  | 
mittee  refrained  from  coming  to  any  final  decision  as  to  the  right  of  an  attach-  I 
ing  creditor  to  apply  for  revocation  of  a  probate,  they  expressed  grave  donbt  whe-  ' 
ther  he  conld  do  so,  at  least  in  a  case  which  is  not  founded  on  the  ground  that  the 
probate  had  been  obtained  in  fraud  of  creditors.^  In  a  subsequent  case  before  tbo 
Calcutta  High  Court,  where  an  attaching  creditor  entered  a  caveat  on  the  ground 
that  the  will  set  up  by  the  wife  of  a  deceased  judgment-debtor  was  a  forgery  and 
in  fraud  of  creditors,  the  Court,  acting  upon  the  opinion  expressed  by  the  Judi- 
cial Committee,  held  that  the  attaching  creditor  was  entitled  to  oppose  the  grant 
of  probate.* 

The  widow  of  a  Hindu  testator  who  has  died  leaving  sons  has  sufficient  in- 
terest to  apply  for  the  revocation  qt  probate  on  the  ground  that  the  will  is  not 
genuine,  or  to  call  upon  the  executor  to  prove  the  will  in  solemn  form  per  te$te9} 

Where  a  person,  whose  interest  is  such  as  would  have  entitled  him  to 
appear  in  proceedings  instituted  for  obtaining  a  grant  of  probate,  had  notioe  of 
such  proceedings  before  the  grant  of  probate  was  issued,  and  abstained  from 
coming  forward,  be  will  not  be  allowed  to  insist  that  the  will  be  proved  in 
solemn  form,*  unless,  perhaps,  it  were  made  out  that  the  circumstances  leading 
him  to  believe  the  will  was  not  genuine  had  not  come  to  his  knowledge,  nntil 
after  the  grant  of  the  probate.^ 

Where  an  application  is  made  for  revocation  of  probate  by  a  person  who 
alleged  that  he  had  no  knowledge  of  the  previous  proceedings,  the  Court  ong^t 
to  allow  the  applicant  an  opportunity  of  proving  his  allegation  and  if  satisfied 
that  he  had  no  such  knowledge,  should  order  a  new  trial  as  to  the  factum  of 

the  will.« 

When  once  probate  in  solemn  form  has  been  granted,  no  one  who  has  been 

cited  or  has  taken  part  in  the  proceedings,  or  who  was  cognisant  of  ihsm 
can  afterwards  seek  to  have  it  cancelled,  but  possibly  a  review  might  be  allowed 
on  a  proper  case  being  made.''' 

Where  probate  of  the  will  of  a  deceased  mohunt  had  been  granted  to  the 
favourite  chelay  who  had  been  appointed  by  the  testator  to  be  malik  of  all  the 

>  NUmoney  Singh  Deo  v.  Umanath  Mukmjee^  I.  L.  E.,  10  Cal.,  19. 

•  Swhomongala  DasH  v.  Shaahibhooaiun  Bistvas,  I.  L.  E.,  10  Cal.,  413. 

•  Brinda  Chowdhrain  v.  Badhica  ChowdhraiUf  I.  L.  E.,  11  Cal.,  492. 

•  BatcUffe  v.  Barnes,  2  8w.  and  Tr.,  586 ;  Newell  v.  Weeks,  2  Phill.,  224  j   ie«         »^ 

Qirdhar,  I.  L.  E.,  6  Bom.,  638T 

•  Brinda  Ohovodhrain  v.  Badhica  Chowdhrain,  1.  L,  B.,  11  Cal.,  492. 

•  In  re  J>vwtarini  DeW,  I.  L.  E.,  8  Cal.,  880. 
'  Be  Pitamher  Oirdhavj  I.  L.  E.,  5  Bom.,  638. 
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properties  compriaed  in  the  endowment,  it  being  provided  by  the  will  that  if 
anything  were  done  prejudicial  to  the  interests  of  the  endowment,  or  contrary 
to  Hindu  practice,  religion,  or  usages,  the  property  should  vest  in  such  disciple 
of  his  who  should  be  competent  and  virtuous, — it  was  held  that  the  Court  had 
no  power  to  revoke  the  probate  on  the  ground  that  the  chela  to  whom  it  had 
been  granted  had  taken  to  an  immoral  course  of  conduct,  and  in  consequence 
had  been  excluded  from  the  community  of  mohunts.^  It  was  pointed  out  that 
the  proper  course  in  such  a  case  would  be  to  bring  a  suit  under  the  Religious 
Endowment  Act,  or  any  other  suit,  for  a  declaration  that  the  person,  to  whom 
probate  had  been  granted,  had  disqualified  himself  for  the  office.  If  in  such  a  suit 
a  decree  was  obtained  and  duly  certified  to  the  Court  which  granted  probate, 
that  Court,  would,  it  seems,  direct  the  revocation  of  the  probate.* 

A  grant  of  probate  must  be  contested  before  the  Court  out  of  which  it 
issued  sitting  as  a  Court  of  Probate,  and  nat  in  the  exercifie  of  its  ordinary  civil 
jurisdiction.  And,  the  fact  that  a  grant  is  contested  on  the  ground  of  the  exe- 
cution of  the  will  having  been  obtained  by  fraud  will  not,  it  has  been  held, 
deprive  the  District  Court,  as  a  Court  of  Probate,  of  jurisdiction  to  determine 
an  application  to  revoke  the  probate.^  In  In  re  Blwhosoondari  Ddbee,^  White, 
J.,  remarked : — "  The  only  grounds  upon  which  probate  can  be  impeached  in  a 
Civil  Court  are  those  stated  in  s.  44  of  the  Evidence  Act, — viz,,  that  the  probate 
was  grajited  by  a  Court  not  competent  to  grant  it,  or  that  it  was  obtained 
by  fraud  of  collusion,  which  means  fraud  or  collusion  upon  the  Court,  and 
perhaps  also  fr&ud  upon  the  person  disinherited  by  the  will  ;^  but  it  cannot 
be  shown  that  the  will  was  never  executed  by  the  testator,  or  was  procured  by  a 
fraud  practised  upon  him."^ 


Under  the  Indian  Succession  Act  and  the  Probate  and  Administration  Act, 
the  jurisdiction  in  granting  and  revoking  probates  is  conferred  on  the  District 
Judge  in  all  cases  within  his  district,*^  but  the  High  Court  has  concurrent 
jurisdiction  with  him  in  the  exercise  of  all  powers  conferred  upon  him  on  that 
behalf,^  and  every  order  made  by  him  in  virtue  of  such  powers  is  appealable  to 

^  Mohvm  Da88  y.  Lutchmun  Dasa,  I.  L.  B.,  6  Cal.,  11 ;  (S.  0.)  6  0.  L.  B.,  265. 
intestate  and  Testamentary  Snocession  in  India,  p.  249. 
)iayho  V.  WUliama,  2  N.  W.  P.  H.  0.  B.,  298  j  Priestman  v.  Thomas,  L.  B.,  9  Prob.,  70, 
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,  L.  B.,  6  Galo.,  460. 

kimealy  ▼.  Powel,  1  Yes.  Sen.,  119,  284. 
jitestate  and  Testamentary  Snooession  in  India,  p.  261. 
Tndian  Snooession  Act,  s.  236 ;  Act  Y  of  1881,  s.  51. 
l)id.,  s.  264  J  Aot  V  of  1881,  s.  87  j  see  In  the  goods  of  Monohiw  Mookerjee,  I.  L.  B.,  5  Cal., 
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the  High  Oourt  under  the  rules  coutained  in  the  Civil  Procedure  Code  appli- 
cable to  appeals.^  By  s.  235A  of  the  Indian  Succession  Act,*  and  s.  52  of  the 
Probate  and  Administration  Act,  the  High  Court  has  power  to  appoint  snch 
Judicial  officers,  within  any  district  as  it  thinks  fit,  to  act  for  the  Diatrict  Jndge 
as  delegates  to  grant  probate  and  letters  of  administration  in  non-contentioiiB 
cases,  but,  in  cases  of  High  Courts  not  established  by  Royal  Charter,  the  appoint- 
ment must  be  made  with  the  previous  sanction  of  the  Local  Grovemment.  The 
District  Court  has  no  jurisdiction  except  in  cases  within  the  Indian  Succession 
Act  or  Probate  and  Administration  Act.*  Under  the  latter  Act,  it  has  now 
jurisdiction  to  admit  the  will  of  a  Mahomedan  to  probate.* 

In  Assam,  the  jurisdiction  in  granting  probates  and  letters  of  adminis- 
tration is  vested,  not  in  the  Deputy  Commissioner,  but  in  the  Judicial  Com- 
missioner.^ 

The  powers  and  authority  of  th^  District  Judge  in  rega^rd  to  proceedings 
relating  to  granting  of  probate  and  letters  of  administration  are  the  same  as  ^ose 
vested  in  him  in  relation  to  any  civil  suit  or  proceeding  pending  in  his  Court,* 
and  his  proceedings  are  generally  to  be  regulated,  as  far  as  the  circumstances  of 
the  case  will  admit,  by  the  Code  of  Civil  Procedure.'^  It  has  been  suggested 
by  Mr.  Stokes  in  his  Commentary  on  the  Indian  Succession  Act  that  s.  2B8 
applies  to  proceedings  of  High  Courts  in  their  testamentary  and  intestate 
jurisdiction,  and  that  their  proceedings  also  must  be  regulated  by  the  Code  d 
Civil  Procedure  in  matters  relating  to  the  granting  of  probate  and  letters  d 
administration.  By  the  rules,  however,  of  the  High  Court,  Calcutta,  it  was  pro- 
vided, that  the  procedure  in  all  cases,  which  should  be  brought  before  the  Court 
in  the  exercise  of  its  original  testamentary  and  intestate  jurisdiction,  should  be 
regulated,  as  far  as  the  circumstances  of  the  case  admit,  by  the  rules  of  pro- 
cedure laid  down  in  the  Indian  Succession  Act  of  1865,  whether  the  Act  itself 
applies  to  the  case  or  not ;  and  in  cases  in  which  such  rules  are  inapplicable,  the 
procedure  should  be  regulated  by  the  Code  of  Civil  Procedure.* 

756,  (S.  0.),  6  G.  L.  B.,  228,  where  as  a  Oourt  of  conoorrent  jurisdiction,  the  High  Court  dealt 
with  a  case  which  had  been  improperly  referred  to  it,  under  s.  617  of  the  Giril  Prooedare 
Code,  by  a  District  Judge. 

*  Indian  Succession  Act,  s.  263,  Act  V  of  1881 ;  s.  86 ;  see  Brcjonath  Pal  ▼.  Dasmene^ 
Dassee,  2  C.  L.  B.,  589. 

'  This  section  has  been  inserted  in  the  Act  by  s.  2  of  Act  YI  of  1881,  the  District  De- 
legates  Act. 

•  See  Act  XXV  of  1838. 
^  See  FaiimuwnisBa  Begv/m  v.  Mir  Hamza  Ali^  6  C.  L.  B.,  891. 

*  Thaikoor  Kristo  Surma  v,  Basoodeh  Qhoshameef  12  W.  B.>  424. 
'  Indian  Snccossion  Act,  s.  236  ;  Act  Y  of  1881,  s.  -53. 
»  Jhid.,  s.  238 ;  Act  V  of  1881,  s.  55. 

•  Rule  65,  Belchambers's  Rules  and  Orders,  p.  89.      Intestate  and  TcBtamcnt«i^        w* 
sion  in  India,  p.  254. 
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Under  s,  237  of  tlie  Indian  Succession  Act  and  s.  54i  of  the  Proba^  and 
Administration  Act,  the  District  Judge  has  power  to  order  the  production  in 
Court  of  testamentary  papera  or  to  take  steps  to  cause  their  production  in  Court. 

The  fact  that  the  testator,  at  the  time  of  his  death,  had  a  fixed  place  of  abode, 
or  any  property  moveable  or  immoveable,  within  the  jurisdiction  of  the  Judge 
is  sufficient  to  give  him  jurisdiction  to  grant  probate  to  any  one  applying  there-> 
for  upon  a  petition  stating  these  facts,'*  and  it  has  been  held  to  be  sufficient  for 
the  purpose  of  giving  jurisdiction  under  this  section  that  the  property  alleged 
by  the  petition  to  have  been  situate  within  the  jurisdiction  of  the  Judge,  should 
have  been  m  the  possession  of  the  testator  at  the  time  of  his  death.^  In  non- 
ccnitentious  cases  a  District  Delegate  may  grant  probate  where  it  appears  on  a 
verified  petition  that  the  testator  resided  at  the  time  of  his  death  within  his 
jurisdiction.^ 

Where  the  deceased  had  no  fixed  abode  at  the  time  of  his  death  within 
the  district,  and  application  is  made  for  probate,  the  Judge  may  refuse  the  ap- 
pHcation  if  he  consider  that  the  application  could  be  disposed  more  justly  or 
conveniently  in  another  district.^ 

Section  244  of  the  Indian  Succession  Act,  as  amended  by  s.  4  of  Act  YI  of 
^881,  and  s.  62  of  the  Probate  and  Administration  Act  give  directions  as  to  the 
form  in  which  applications  for  probate  must  be  made  : — In  cases  where  the  will 
ia  written  in  any  language  other  than  English,  or  that  in  t>rdinary  use  in 
proceedings  before  the  Court,  a  translation  of  the  will  by  a  translator  of  the 
Court,  if  the  language  be  one  for  which  a  translator  is  appointed,  or,  if  the 
will  be  in  any  other  language,  by  a  pei'son  competent  to  translate  the  same,  must 
he  aimexed  to  the  petition  for  probate.^ 

If  an  application  for  probate  be  properly  made  and  verified  it  will  be 
conclusive  for  the  purpose  of  authorizing  the  grant  of  probate,  and  no  grant 
made  upon  such  application  can  be  impeached  by  reason  of  the  fact  that  the 
testator  had  no  fixed  abode  or  no  property  within  the  district  at  the  time  of 
his  death,  unless  by  a  proceeding  to  revoke  the  grant,  if  obtained  by  fraud  upon 
.the  Court.* 

It  may  1}e  here  mentioned  that  the  Limitation  Act  does  not  apply  to  applica- 

^  Indian  Bnooeasion  Act,  0.  240 ;  Act  V  of  1881,  a.  66 ;  see  In  the  matter  of  Hurro  Lall 
Shah-  T.  L.  B.,  8  OaJ.,  570. 

m  Bahadwr  Bingh  v.  Moharanee  Bajrup  Koety  4  C.  L.  R.,  498. 

241  A  of  the  Indian  Suooeasion  Aot,  inserted  by  s.  3  of  the  District  Delegates  Act ; 
Act        '  1881,  8.  58. 

diau  Succession  Act,  s.  241 ;  Act  V  of  1881,  s.  57. 
<       dian  Saccesaiou  Act,  s.  245  ;  Act  Y  of  1881,  s.  63  ;  see  Role  679,   Belchambers's  Bales 
Md        ers,  pp.  269-70. 

'        dian  Saccession  Act,  s.  243  }  Act  Y  of  1881,  s.  61. 
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tions  for  probate.'^  Probate,  however,  caiinot  be  granted  until  the  expiration 
of  7  clear  days  from  the  testator's  death.*  But  letters  of  admioistration  with 
the  will  annexed  may  be  granted  within  that  time.^ 

In  cases  to  which  the  Indian  Succession  Act  applies,  the  District  Jadge  in 
whose  jurisdiction  any  property  of  a  deceased  person  is  situate,  is  authofrlsed 
and  required  under  s.  239,*  until  probate  is  granted  of  the  will  of  the  deceased 
person,  or  an  administrator  of  his  estate  granted,  to  interfere  for  the  protection 
of  such  property  at  the  instance  of  any  person  claiming  to  be  interested  therein, 
and  in  all  other  cases  where  the  Judge  considers  that  the  property  incurs  any 
risk  of  loss  or  damage ;  and  for  that  purpose,  if  he  shall  see  fit,  he  may  appoint 
an  officer  to  take  and  keep  possession  of  the  property.  The  person  so  appointed, 
however,  is  not  a  legal  representative,  and  cannot  institute  or  defend  a  suit.* 

Probate,  as  we  have  seen,  establishes  the  will  from  the  death  of  the  testator.^ 
By  section  242  of  the  Indian  Succession  Act,  it  is  provided  that  probate  or  letters 
of  administration  shall  have  effect  over  all  the  property  and  estate,  moveable 
or  immoveable,  of  the  deceased,  throughout  the  province  in  which  the  same  ia 
granted,  and  shall  be  conclusive  as  to  the  representative  title  against  all  debtors 
of  the  deceased,  and  all  persons  holding  property  which  belongs  to  him,  and 
shall  afford  full  indemnity  to  all  debtors  paying '  their  debts,  and  all  persons 
delivering  up  such  property  to  the  person  to  whom  such  probate  or  letters  of 
administration  sliall  have  been  granted,  provided  that  probate  and  letters  of  ad« 
ministration  granted  by  a  High  Court,*^  after  the  first  day  of  April,  1875,  shall, 
unless  otherwise  directed  by  the  grant,  have  like  effect  throughout  the  whole  ol 
British  India.® 


^  Inre  Ishan   Chunder  Roy,  I.  L.  B.,  6  Calo.,   707  ;  <S.  G.)  8  C.  L.  B.,  52 ;  Qchind  Ch^ad 
Qossami  v.  Bungun  Money  Daasee,  6  C.  L.  R.,  S45,  (S.  C)  ;  !•  I'*  B.,  6  Calo.,  60. 
'  Indian  Saooession  Act,  s.  258  ;  Act  Y  of  1881,  s.  80. 

•  In  the  goods  of  Wilson,  I.  L.  B.,  1  Cal.,  149. 

•  That  section  is  not  incorporated  in  Act  V  of  1881. 

•  See  Act  II  of  1874,  s.  64.    See  Begimental  Debts  Act,  26  and  27  Vict.,  o.  57,  ss.  7  and  8. 

•  P.  824,  supra,  • 

^  The  expression  '  High  Conrt '  means  — "  (a)  a  High  Court  for  the  time  beiii^  eatelK 
lished  under  24  and  25  Vict.,  c.   104;  (6)  the  Chief  Court  of  the  Punjab ;  (c)  the  Court  of  ' 
the  Recorder,  Bangoon."— Act  II  of  1877,  s.  1 ;  Act  XIII  of  1875. 

•  The  proviso  was  added  by  Act  XIII  of  1875,  s.  2.    The  section,  as  amende ^  Aefe 

XIII  of  1875  and  Act  II  of  1877,  has  been  incorporated,  inth  sh'ght  additionB  in  the  pi-  rxsQ, 
as  8.  59,  in  the  Probate  and  Administration  Act,  V  of  1881.  The  proviso  in  that  .  t  is 
as  follows  : — Provided  that  probates  and  letters  of  administration  granted  by  a  Hig*-  smt 
established  by  Royal  Charter,  or  by  the  Chief  Court  of  the  Punjab,  or  by  the  Court  t^ 

Recorder  of  Rangoon,  shall,  unless  otherwise  directed  by  the  grant,  have  like  effect  thrr—  koat 
the  whole  of  British  India.  « 
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In  the  case  of  persons  not  governed  by  the  Indian  Succession  Act  or  by 
the  Probate  and  Administration  Act,  probates,  it  was  held  by  the  Bombay  High 
Court,  granted  in  respect  of  Hindus,  Mahomedans  and  other  persons  not  usually 
designated  as  British  subjects  take  effect  only,  and  can  only  be  granted,  for  the 
purpose  of  recovering  debts  and  securing  debtors  paying  the  same,  except  so  far 
as  was  provided  by  Act  XXYII  of  1860.^  Cutch  Memons,^  it  was  held  in  1880, 
were  not  Hindus,  within  the  meaning  of  s.  2  of  the  Hindu  Wills  Act,  and  in 
their  case,  therefore,  probate  could  not  be  granted  to  take  effect  throughout 
India.^  In  cases  under  s.  179  of  the  Indian  Succession  Act,  or  s.  4  of  the 
Probate  and  Administration  Act,  probate  limited  to  part  of  the  estate  cannot  be 
granted.* 

The  wills  of  Cutch  Memons  are  now  apparently  governed,  as  to  probate,  by 
the  Probate  and  Administration  Act  in  territories  where  that  Act  is  made 
applicable. 

Grants  of  letters  of  administration  to  an  Administrator-General,  under 
Act  n  of  1874,  it  was  held,  were  not  affected  by  the  amending  Act,  XIII  of  1875, 
and,  accordingly,  such  grants,  though  general  in  form,  were  still  limited  to  the 
Administrator-Generars  own  Presidency.^  But  now,  under  s.  3  of  the  Adminis- 
trator General's  Act,  IX  of  1881,  the  High  Court  may  direct,  by  its  grant,  that 
probate  or  letters  of  administration  granted  to  an  Administrator- General  of 
one  Presidency  shall  have  effect  throughout  either  or  both  of  the  other  Presi- 
dencies. 

In  the  goods  of  Shama  Chum  Mtdlick,^  where  the  testator  died  in  1872, 
leaving  a  will  dated  20th  November,  1865,  and  left  property  within  the  local 
jurisdiction  of  the  High  Court  at  Calcutta  and  also  within  the  local  jurisdiction 
of  the  High  Court  at  Bombay,  probate  was  granted  to  the  executors  as  to  the 
property  situate  in  Calcutta.  An  application  was  subsequently  made  by  the 
executors  for  a  grant  of  probate  limited  to  the  property  in  Bombay,  and  a  certi- 
ficate under  s.  3  of  Act  XIII  of  1875^  was  asked  for.  The  Court  held,  that 
it  was  not  empowered  under  Act  XIII  of  1875,  to  grant  probate  limited  to 
property  in  any  province  or  presidency.  Again,  in  a  reference  under  the  Court 
Fees  Act,  it  was  held  that,  except  under  special  circumstances,  letters  of  ad- 
ministration to  the  estate  of  a  deceased  Hindu  niust  be  taken  out  in  respect 

See  now  Act  VII  of  1889. 

See  Bahmahhai  v.  Haji  Jus»up,  Perry's  Oriental  Gases,  p.  110. 
'  In  re  Haji  IsTnail,  Haji  Ahdula,  I.  L.  R.,  6  Bom.,  452. 

See  «t^>ra,  pp.  325,  343 ;  In  re  Thdker  Madharji  Dharamsif   I.  L.  R.>  G  Bom.,  460. 

In  the  goods  of  Hewson,  I.  L.  B.,  4  Calc,  770;  (S.  C.)  4  0.  L.  B.,  42.     See  s.    GO  of  Act 
ir        1874. 

'  I.  L.  R ,  1  Calc,  52. 

*  S.  242  A  of  the  Indian  Succession  Act. 
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of  the  immoTeable,  as  well  as  the  moveable,  property  forming  part  of  the 
estate,  and  duty  paid  on  the  value  of  the  whole.^  But,  in  the  High  Court 
at  Calcutta,  under  the  Rules  of  the-  Court  after  the  first  day  of  April,  1875, 
all  grants  of  probate  or  letters  of  administration  under  the  Succession  Act 
of  1865,  and  all  grants  of  probate  or  letters  of  administration  with  the  will 
annexed  under  the  Hindu  Wills  Act,  1870,  must  unless  otherwise  ordered,  be 
drawn  up  by  the  Registrar  with  effect  limited  to  the  province  of  Bengal.' 

Whenever  a  High  Court  grants  probate  with  effect  throughout  the  whole 
of  British  India,  it  must  by  a  certificate  notify  the  fact  to  the  other  High  Court?* 
and  similar  provision  is  made  by  the  Probate  and  Administration  Act  for  the 
transmission  of  a  certificate  whenever  any  Court  under  that  Act  grants  un- 
limited probate.*  In  the  case  of  an  unlimited  grant  by  the  High  Court  at  Fort 
William,  the  Registrar  of  the  Court  must  send  with  the  certificate  an  inventory 
of  the  property  and  effects  of  the  deceased.^  Under  the  rules  in  force  in  tht 
High  Court-,  Calcutta,  every  petition  for  probate  or  letters  of  administration 
must  contain,  in  addition  to  the  particulars  required  by  the  Indian  Succession 
Act,  a  statement  containing  such  details  as  will  show  fully  how  and  on  what 
principle  the  value  is  calculated  or  arrived  at.^  Every  petition  for  probate 
must  be  signed  by  the  petitioner  of  his  pleader,  if  any,  and  verified  by  the  petitioner 
himself,''  and  by  one  of  the  witnesses  when  procurable,*  and  a  person  knowingly 
making  a  false  verification  is  liable  to  punishment  for  giving  or  fabricating  false 
evidence.^ 

Upon  an  application  for  probate,  so  long  as  it  is  made  bond  fide^  it  is  not  the 
province  of  the  Court  to  go  into  questions  of  title  with  reference  to  the  property 
of  whi6h  the  will  purports  to  dispose.  ^^     On  the  other  hand,  a  gprant  of  probate 

>  In  the  goods  of  QrUh  Chwider  Mitter,  I.  L.  B.,  6  Oalc,  488;  (S.  C.)  7  C.  L.  R.,  693.  In 
the  reports  of  this  cose  the  eanler  cases  on  this  subject  will  be  found  collected. 

'  Belchambers's  Rules  and  Orders,  No.  701,  p.  280,  dated  the  2l8t  June  1875.  Jia  to 
probates  and  lettera  of  administration  granted  in  respect  of  estates  of  Hindus,  see  the  Ptalwle 
and  Administration  Act,  V  of  1881,  s.  59.  Intestate  and  Testamentary  Suooessioik  hi  Ib& 
p.  256. 

■  For  the  form  of  the  certificate,  aoe  8.  2i2  A  of  th"  Indian  Snccession  Act. 

*  Act  V  of  1881,8.60. 

*  Belchambers's  Rules  and  Orders,  No.  705,  p.  282 

^  Belchambers's  Rules  and  Orders,  No.  700,  dated  the  Ist  March,  1873,  p.  280  ;  nk 

671,  Ibid.,  p.  369. 

'  Indian  Saooession  Act,  s.  247 ;  Act  V  of  1881,  s.  66. 

«  Ibid,,  s.  248 ;  Act  V  of  1881,  s.  67. 

»  P>id ,  s.  249 ;  Act  V  of  1881,  s.  68  ;  see  Indian  Penal  Code,  Act  XLV  of  18GO,  C  CI. 

'•  Behary   Loll  Sandyal  v.   Juggo  Mohtin  Qossain^  I.  L.  R.,  4  Calc,  1 ;  (S.  C.)  2  R^ 

422 ;  see  Jogesh  Ghwnder  Chukravarti  y.   Umatara    Dehya^    2   C.   L.    R.,    577  i  Nanhu  r 

Somirun  Thakur,  8  C.  L.  R.,  287. 


WHO  MAY   01>P0BE   PROBATE.  357 

M  pointed  out,  in  the  caee  of  Behary  Lall  Sandycd  v.  Juggo  Mohun  Qoesain^  by 
Oakth,  0.  J.,  does  not  confer  upon  the  executor  any  title  to  property  which  his 
testator  had  no  right  to  dispose  of.  It  only  perfects  the  representatire  title  of 
tibe  execator  to  the  property  which  did  belong  to  the  testator  and  over  which 
he  had  a  disposing  power.^ 

If  an  application  for  probate  is  unopposed,  proof  of  the  execution  of  the  will 
is  sufficient  to  warrant  a  grant  of  probate,  it  being  of  importance  that  the  tes- 
tator's estate  should  be  represented  as  speedily  as  possible,  and  the  grd>nt  not 
being  irreyocable.'  In  all  cases,  however,  where  an  application  is  made  for 
probate,  the  District  Judge  or  District  Delegate  may,  if  he  think  proper, 
examine  the  petitioner  in  person,  upon  oath  or  solemn  affirmation,  and  also 
require  further  evidence  of  the  due  execution  of  the  will,  and  issue  citations 
calling  upon  all  persons  claiming  to  have  any  interest  in  the  estate  of  the 
deceased  to  come  in  and  see  the  proceedings  before  the  grant  of  probate.^  Any 
person  who  would  be  entitled  to  apply  for  the  revocation  of  probate  would 
ftlso  be  entitled  upon  a  general  citation  to  come  in  and  oppose  the  grant  of 
probate.* 

In  the  case  of  ByjncUh  Shdhai  v.  Desputty  Singh,^  where  the  alleged  adopted 
son  of  the  testator  applied  for  probate  of  the  will,  the  creditors  of  the  person 
who  would  have  been  the  heir  in  default  of  adoption  came  in  and  opposed  the 
grant  of  probate  ;  but  the  Court  (Kemp  and  Birch,  JJ.)  held,  that  they  were 
not  parties  having  any  interest  in  the  estate  of  the  deceased,  and  were  there- 
fore not  entitled  to  oppose  the  grant  of  probate.  In  the  case,  however,  of 
KoMuUoehun  Dutt,  v.  Nihrutton  MundlOy^  Markbt,  J.,  in  giving  the  judgment  of 
tiie  Court,  said :  ^*  If  we  thought  that  the  decision  in  Byjnath  Shdhai  v.  Desputty 
Singh  went  as  far  as  to  hold  that  a  purchaser  or  an  attaching  creditor  could 
not  apply  for  revocation  of  a  probate,  we  should,  as  at  present  advised,  refer 
the  point  to  be  settled  to  a  Full  Bench,  because  we  should  disagree  from  such 
a  ruling."  In  Komullochun  Butt  v.  Nilrutton  Mundle,  the  Court  was  of  opinion 
that  a  person  interested  by  assignment  in  the  estate  of  the  deceased  may,  where 
a  win  has  been  set  up  and  proved  at  variance  to  his  interests,  apply  for  the 
revocation  of  the  probate  of  the  will  so  set  up.7 


*  See  In  re  NobodoorgOf  7  G.  L.  B.,  887. 

»  re  Kohodoorga,  7  0.  It,  B.,  387  j  see  In  re  Bhustee  Chum  Fatuck,  28  W.  B.,  103  j 
Ob  „y  Chwm  U'ustafi  v.  Uma  Chum  Mugtafi,  1  0.  L.  E.,  862  ;  Ravji  Eanehod  v.  Vishwa  Banehod, 
L  :     B.,  9  Bom.,  241. 

Indian  Snooeasioii  Act,  8.  260,  as  amended  by  s.  9  of  Aot  VI  of  1881 }  Act  V  of  1881,b.  69. 

Seep.  849.  \      ." 

I.  L.  B.,  2  Calo.,  208  j  (S.  0.)  26  W.  E.,  489.;       ''r.  '  :  .    ^/ 

1 0.  t.  B.,  176  ;  (8.  0.)  I.  L.  B.,  4  Oalc,  360. 

intestate  and  Testamentarj  Saocession  in  India,  p.  263. 
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In  another  case,  Fielu,  J,,  expressed  on  opinion  that  any  person  •who  can 
'  show  that  he  is  entitled  to  mftintain  a,  suit  in  reapect  of  property  over  vhich. 
I  probate  TContd  have  effect,  possesses  a,  sufficient  interest  to  entitle  him  to  enter 
a  caveat  and  oppose  a  grant  of  probate.'  Tbtis,  the  mpr^gee,  under  a  mortg»Ke 
executed  hy  the  uest-of-kin  of  the  deceased  after  his  death,  of  property  which 
was  alleged  by  the  widow,  who  propounded  a  will,  to  have  formed  part  of  her 
husband's  estate,  is  entitled  to  oppose  the  grant  of  probate.' 

In  the  case  of  Uma  Natk  Mookerjee  t.  Nilmoni  Singh  Deo  Bahadur,^  MoKBls 
and  pRiNaEF,  JJ.,  held,  that  a  creditor,  who  had,  pi-ior  to  the  grant  of  probate, 
attached  property  to  which  his  judgment-debtor  would  natorally  be  entitled 
as  heir  of  the  alleged  testator,  had  such  an  interest  in  the  property  of  the 
deceased  as  to  entitle  him  to  apply  for  revocation  of  the  probate  for  just  caofie,* 
under  s.  234  of  the  Indian  Sncoeaaion  Act.  The  last  mentioned  case  was 
appealed  to  the  Privy  Council,  and  the  Judicial  Committee,  without  deciding  tlie 
point  as  to  whether  an  attaching  creditor  had  sufficient  interest  to  apply  for 
revocation  of  probate,  expressed  grave  doubts  whether  he  could  do  so,  ojileas 
upon  the  ground  that  the  probate  had  been  obtained  in  fraud  of  creditors.  ^ 
In  a  still  later  ease,'  the  High  Court  at  Calcutta  allowed  an  attaching  creditof. 
who  had  entered  a  caveat,  to  oppose  the  grant  of  probate  on  the  ground  that 
the  will  which  was  set  up  by  the  wife  of  the  testator  was  a  foi^ry  and  a  fraud 
npon  the  testator's  creditors. 

Caveats  may  be  lodged  with  the  District  Judge  or  District  Delegate^  and  no 
proceedings  can  be  taken  npon  a  petition  for  probate  without  due  notice  to  the 
caveator.^  In  contentious  cases,  that  is,  cases  where  any  person  appears  in 
person,  or  by  recognised  agent  or  pleader  duly  appointed  to  act  in  his  befa^f,  to 
oppose  the  proceedings,  and,  in  CEbses  in  which  it  otherwise  appears  that  probate 
should  not  be  granted  by  his  Court,  the  District  Delegate  cannot  gnmt  pro- 

'  In  BTwboioondari  Dabee,  I.  L.  '&.,  6  CUo.,  460. 
»  Jbid. 

*  7  C.  L.  E.,  337,  (S.  C.)  L  L.  E.,  6  Calo.^29. 

*  Inteetato  aaA  TeBtatnontary  SnocoasiOD  ta  India,  p.  263. 

»  Nilmoni  Singh  Deo  v.  Pmanaffu  Xookerjee,  I.  L.  E.,  10  Cal.,  19.  >  / 
<  Surbomongala  Datsi  T.  Shaeki  BkooBhvm  Simoas,  I.  Ii.  B.,  10  Cal,,  418. 
'  Indian   Saocession  Aot,  a.  251,  as  amended  bj  Aot   TI  of  1S3I,  a.  6;  Act  T  tJ  1881,  ■. 
70,  For  form  of  caveat  see  a.  252  ot  Aot  X  of  1866,  and  a.  71  of  Aot  V  of  1881. 

*  Indian  SnOReBSion  Act,  a.  253,  as  amended  bj  s.  6  of  Aot  Yl  of  1881  g  Act  T  Oi  I 
a.  72.    Under  the  mlea  ot  the  High  Court  at  Calcnttft,  a  oaveat  must  bo  supported  bj  &t 

Tit  within  eight  days 'stating  the  right  and  interest  of  the  caveatoF  and  the  groands  of  a'       i- 
tion  to  the  application.     Unleaa  Bach  affidavit  be  so  Glad,   the  caveat  will   not   prevent       a 
[[Tanting  of  probato   or  letters   of   adminiatiation ;  and  no  affidavit   ran   be  Bled   aflei      d 
iipiration  of  eight  doya,  withoat  the  special  leavo  o£  the  Court  or  a  Judge  (hereof. — Boteli 
lora'a  Rnlca  and  OrdorB,  p.  276,  rule  088. 
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bate.^   In  doubtful  cases  where  there  is  no  contention,  the  District  Delegate  may 
refer  the  matter  to  the  District  Judge  and  be  guided  by  his  instructions.* 

In  cases  where  contention  is  raised  before  the  District  Delegate,  or  he  con- 
siders that  probate  should  not  be  granted  by  his  Court,  the  petition  and  other 
papers  must  be  returned  to  the  applicant,  unless  he  considers  it  necessary  for 
tlie  purposes  of  justice  to  impound  the  same,  in  which  case  he  shall  do  so  and 
transmit  them  to  the  District  Judge.^ 

The  forms  of  a  grant  of  probate  and  of  a  grant  of  letters  of  administration 
with  the  vdll  annexed  will  be  found  in  ss.  254  and  255  of  the  Indian  Succession 
Act  and  in  the  corresponding  sections  (76  and  77)  of  the  Probate  and  Adminis- 
tration Act.* 

Section  256  of  the  Indian  Succession  provided  for  the  taking  of  an  ad- 
ministration bond  from  ^^  every  person  to  whom  any  grant  of  administration 
skaU  be  cammittedy^  and  upon  that  section,  taken  in  connection  with  the  defini- 
tion of  probate  in  s.  3  of  the  same  Act,  the  High  Court  at  Calcutta,  in  the 
case  of  In  the  matter  of  Juggodishari  Dahi,  held  that  executors  as  well  as  ad- 
ministrators were  liable  to  give  security.^  This  was  contrary  to  the  practice 
in  England,  and  it  appears  also  that  it  had  been  the  uniform  practice  pre- 
viously in  the  High  Court,  Calcutta,  to  grant  probate  without  taking  a 
bond  from  the  executors.  Moreover,  in  the  case  of  Bun  Bahadur  Singh  v. 
Maharanee  Bajrup^oer,'^  where  it  was  asked  that  the  grant  of  probate  should  be 
conditional  upon  the  executor  furnishing  security,  the  Court  (Ainslie  and 
Beoughton,  JJ.)  had  refused  to  depart  from  that  practice.  The  Madras  High 
Court  had  also  considered  that  a  bond  could  not  be  taken  from  a  person  to 
whom  probate  was  granted.® 

Notwithstanding  the  decision  in  the  case  of  In  the  matter  of  Juggodishari 
Behi,  it  does  not  seem  to  have  been  the  intention  of  the  Legislature  to  depart 
&om  the  rule  of  English  law  in  framing  the  section ;  for,  in  the  Statement 
of  Obiect%.and  Reasons  to  the  Probate  and  Administration  Act,  Y  of  1881,  the 
Legal  Member  of  Council  says :  "  The  Indian  Succession  Act,  following  the 
English  law,  provides  for  the  taking  of  security  for  the  due  discharge  of  his  office 
only  from  an  administrator,  it  being  considered  that,  in  the  case  of  an  executor, 

• 

*  Indian  Suooesaion  Act,  8.  253  A,  inserted  byAot  VI  of  1881  s.  7 ;  Act  V  of  1881,  b.  73. 
»  Indian  SnoeesBion  Act,  253  B,  inserted  by  Act  VI  of  1881,  s.  7j  Act  V  of  1881,  s.  74. 

Ibid.,  8.  253  C,  inserted  by  Act  VI  of  1881,  s.  7  ;  Act  V  of  1881,  s.  75. 

These  sections  have  been  slightly  altered  by  Act  VI  of  1889,  ss.  4,  5,  and  12, 13. 
'  For  these  words  in  italics  the  following  have  now  been  substituted  :   "  Every  person  to 
w     m  any  grant  of  letters  of  administration  shall  bo  committed." — Act  VI  of  1889,  s.  6. 
»  T.  L.  R.,  7  Cal.,  84  (S.  0.)  8  0.  L.  E.,  397. 
■  4  C.  L.  K.,  498. 

Proceedings,  December  22nd,  1866,  3  Mad.  H.  C.  R.,  App.  x. 
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\^ho  is  selected  by  the  testator  himself,  snch  security  can  safely  be  dispeitsed 
with." 

In  the  Probate  and  Administration  Act,^  however,  it  was  thought  neoeBsaiy 
to  give  the  Court  discretion  to  take  security  even  from  an  executor,  on  th« 
aground,  it  seems,  that,  amongst  the  classes  to  which  that  Act  applies,  casea^ 
it  was  apprehended,  might  occasionally  occur  in  which  it  might  be  expedieni 
that  security  should  be  given.*  Now,  under  the  Indian  Succession  Act,  ai 
amended  by  s«  6  of  Act  YI  of  1889,  it  is  no  longer  necessary  foi>*an  executor  to 
furnish  security. 

The  proceedings  in  contentious  cases  before  the  District  Judge  must,  as 
nearly  as  may  be,  take  the  form  of  a  regular  suit,  the  petitioner  for  probate  beiag 
plaintiff,  and  the  person  opposing  being  defendant.^  Where  the  will  is  contested, 
the  Court  is  bound  to  consider  not  only  whether  the  alleged  will  was  executed  by 
the  testator,  but  whether  the  will  is  valid  or  invalid,  and  whether  probate  of 
the  will  ou^ht  to  be  granted.  Every  consideration,  in  fact,  which  oaght  to 
induce  the  Court  to  refuse  probate  of  the  will  must  be  taken  into  account.* 

Where  probate  has  been  wrongly  granted,  the  proper  course  is  to  apply  to 
the  Court  by  which  it  was  granted  to  revoke  the  probate,  for  a  grant  of  pro> 
bate  can  only  be  contested  by  a  suit  in  Court  (sitting  as  a  Court  of  probate 
and  not  as  a  Civil  Court)  out  of  which  the  grant  issued,^  and  the  persons  who 
seek  to  contest  a  will  must  prove  an  interest  to  entitle  them  to  a  loetu  danii 
in  the  Court.* 

Until  a  grant  of  probate  has  been  revoked  or  recalled,  no  person  other  than 
the  grantee  has  power  to  sue  or  prosecute  any  suit,  or  otherwise  act  as  represen- 
tative of  the  deceased  throughout  the  Province  is  which  the  grant  was  made,'  ani 


*  Every  person  to  whom  any  grant  of  letters  of  administration  is  oommitted,  and,  if  the 
Judge  so  direot,  any  person  to  whom  prohate  ia  granted,  shall  giro  a  bond  to  the  Jndge  of  tha 
•J>i8triot  Court  to  ennre  for  the  benefit  of  the  Jndge  for  the  time  being  with  9ne  or  inor9 
surety  or  anretiea,  engaging  for  the  due  ooUeotion,  getting  in,  and  adminiatering  the  estate  of 
the  deceased,  whioh  bond  shall  be  in  suoh  f oirm,  as  the  Judge  from  time  to  time  by  any  geaenil 
or  special  order  directs. 

'  Act  y  of  1881  8.  78.    Intestate  and  Testamentary  Sacoession  in  India,  p.  268. 

*  Indian  Saccesaion  Act,  a.  261 ;  Act  V  of  1881,  a.  83 ;  aee  Ravji  Ranchod  t.  ViskM 
Ranchody  I.  L.  B.,  9  Bom.,  241. 

^  Annoda  Sundari  Dahi  v.  Jugutmoni  Dahi,  6  0.  L.  B.,  176 1  see  Saroda  Soonduru  ttU 
7.  MuddAMh  Mohun  Shaha,  24  W.  B.,  162. 

*  Maffho  y.    Williams,  2  All.  H.  C.  B.,  268  j   Komullochv/n  DtUt  y,  NUriUton    Mur^       .  L 
L.,  4  Cal.,  360,  (S.  0.)  4  C.  L.  B.,  176,  per  Mabkbt,  J. 

*  Vide  eupra,  p.  849. 

^  Indian  Sncceaaion  Act,  a.   260 ;  Act  V  of  1881,   a.   12  ,*  aee  Stat.,  20  and  2i         ,  o- 
7,  a.  75. 
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where  probate  is  revoked,  tlie  executor  and  others  who  have  acted  on  the  faith 
of  the  probate  are  protected,  bond  fide  payments  to  the  executor  under  the  pro- 
bate being  a  legal  discharge  to  the  persons  nutking  the  payments  and  the 
executor  himself  being  entitled  to  recoup  himself  all  payments  lawfully  made  by 
him.^ 

Under  s.  333  of  the  Indian  Succession  Act  and  s.  157  of  the  Probate  and 
Administration  Act,  which  sections  have  been  added  to  these  Acts  respectively 
by  68. 10  and  17^  Act  VI  of  1889,  "  when  a  grant  of  probate  or  letters  of 
administration  is  rooked  or  annulled  under  this  Act,  the  person  to  whom  the 
grant  was  made  must  forthwith  deliver  up  the  probate  or  letters  to  the  Court 
which  made  the  grant.  If  such  person  wilfully  and  without  sufficient  cause 
omits  so  to  deliver  up  the  probate  or  letters,  he  shall  be  punished  with  fine 
which  may  extend  to  one  thousand  rupees,  or  with  imprisonment  which  may 
extend  to  three  months,  or  with  both." 

Section  259  of  the  Indian  Succession  Act  and  s.  81  of  the  Probate  and  Ad- 
ministration Act  make  provision  for  the  filing  and  preservation  by  District 
Judges  and  District  Delegates  of  all  wills  of  which  probate  or  letters  of  ad- 
ministration with  the  will  annexed  have  been  granted,  and  for  the  appointment 
by  the  Local  Gt)vemment  of  a  public  registry  of  wills  .• 

As  to  costs  in  contentious  cases  reference  may  be  made  to  Mr.  Coote's, 
Probate  Practice,[pp.  263-266.]  ^^.3  , 

Where  the  difficulty  had  been  created  by  the  testator  himself,  the  costs  of 
probate  and  litigation  of  both  parties  may  be  ordered  to  come  out  of  the  estate.^ 

*  Indian  Sncoession  Act,  b.  262  ;  Act  V  of  1881,  s.  84. 

'  In  Begistration  Act,  III  of  1877,  88.  42-46  as  to  depositing  wills  in  Registration  offioes. 

•  Charter  v.  ChaHer,  L.  E.,  7  H.  of  L.,  864  j  in  lower  Court,  L.  B.,  8  Oh.  D.,  218. 


T   T 


362  POWERS,   DUTIES  AND   LIABILITIES  OF   EXECUTORS. 


LECTURE  XI. 

POWERS,  DUTIES  AKD  LIABILITIES  OF  EXECUTORS. 

Ezeontors  of  their  own  wrong — Powers  of  Executors  generally — Powers  of  Mahomedan  Execa- 
tors — Duties  of  Executors — Distribution  of  the  testator's  estate,  and  Abatement  of  lega- 
cies— Executor's  assent  to  legacies — Refunding  of  Legacies — Inrestment  of  Funds  to 
provide  for  Legacies — Liability  of  Executors — IMvastavit. 

Ordinarily  an  executor  is  the  person  to  whom  the  execution  of  his  mil 
is  confided  by  the  testator's  appointment.^  There  is,  however,  another  class 
of  executors  who  are  not  appointed  to  the  office,  but  who  are  treated  as  such  in 
consequence  of  their  having  interfered  with  the  estate  of  the  deceased.  Such 
a  person  is  called  executor  of  his  own  wrong,  or  executor  de  son  tort. 

The  circumstances  which  will  constitute  a  person  an  executor  de  son  tort 
are  the  same  in  India  as  in  England.  It  is,  however,  to  be  borne  in  mind  that 
the  provisions  of  the  Indian  Succession  Act  relating  to  executors  de  son  tort 
were  not  made  applicable  to  Hindus  and  other  persons  to  whom  the  Hindu 


h>«MMinn  1    .»-■-- 1    i-^»-'  4b  «>'«*■  tf    •   ^^w'**^  . 


Wills  Act  applies,  nor  have  they  been  in  any  way  incorporated  in  the  more  recent 
Act,  the  Probate  and  Administration  Act. 

From  the  case  of  Jogendranarain  Deb  Roykut  v.  Emily   Templsf  it  would 
appear  to  be  doubtful  whether  the  principles  applied  in  England  against  a  per- 
son who  intermeddles   with   the  estate  of  a  deceased  are  applicable  at  all  in  the 
case  of  Hindus.     In  that  case  Phear,  J.  said : — '^  According  then  to  the  state 
of  the   law  affecting   Hindus,  as   I  understand  it,  if  a  debtor  dies  leaving  his 
debt  unsatisfied,  the  creditor  must  look  for  payment  to   the  person  nrho  hw 
received  the  deceased's  propei-ty  in  due  course  of  descent,  or  in  Bengal,  if  tie 
deceased  man  has  left  a  will,   to  the   executor  who  has  taken  assets,  or   to  an 
administrator  who  has  taken  out  administration.     Now  by  what  outward  signs  is 
the  creditor  to  recognize  the  person  who  bears  any  one  of  these  three  characters. 
Obviously    there    is    but     one  available  due  to  him,  via.,  the  factum    of  his 
dealing  with  the  assets  of  the  deceased.     And  I  am  of  opinion  that  here,  as  is 
England,  the  creditor  is  not  obliged  to  seek  out  the  root  of  any  one's  antliorify 
whom  he  finds  in  possession  of  the  property  which  the  deceased  man  left  at  hi* 
death.     He  may  sue  such  a  person  on  the  foundation  of  that  possession  only, 
and  in  the  event  of  his  doing  so,  it  will  be  on  the  defendant  to  show  n*-*  miIt 

'  See  Indian  Succession  Act,  s.  2. 

'  2  Ind.   Jut.,  N.  S.,  234 ;  see  Roghoonath  Ohose  v.  Buddinath  Miiter,  Morton  i,  hf 

Montriou,  808 ;  Mohar  Essada  Bye  Sahib  Pushwah  v,  E.  I.  Co.y  1  Tay.  and  B.,  290. 
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that  he  did  not  in  fact  become  possessed  of  the  property  in  eitlier  one  of  the 
characters  of  heir,  executor  or  administrator,  but  also  ta  establish  tbat  he  bas  a 
good  title  to  hold  it  by  some  other  right.     If  he  is  unable  to  do  this,  the  Court 
will  hold  him  liable,  as  of  his  own  wrong,  to  discharge  the  plaintiff's  claim  in  the 
same  way,  and  to  the  same  extent,  as  if  he  were  actually  clothed  with  one  of 
the  three  characters  which  I  have  specified.     I  conceive  this  to  be  matter  of  evi- 
dence only,  depending  upon  those  principles  alone  which  have  led  in  England 
to  the  recognition  of  the  vicarial  liability  hidden  under  the  name  of  executor  de 
9on  tori.   It  is  suggested  that  the  doctrine,  which  I  have  just  attempted  to  put  into 
words,  has  never  yet  received  judicial  sanction  in  this  country,  and  the  case  of 
Mohar  Essada  Bye  Sahib  Pushwah  v.  East  IticUa  Company,^  has  been  quoted  to  make 
out  that  it  has  even  been  condemned.     It  appears  to  me,  however,  that  this  argu- 
ment is  founded  upon  a  wrong  construction  of  the  judgment  which  the  Court 
passed  in  that  case.     The  plaintiff,  as  administratrix,  sued  the  defendants  for  an 
account  of  their  dealings  with  the  estate  of  the  deceased  during  the  period 
between  the  date  of  the  death,  and  the  date  of  her  own  letters  of  administra- 
tion, on  the  ground  that  they  had  acted  as  executors  de  leur  tort  throughout 
some  portion  of  that  interval.     The  Court  after  expressing  some  doubt  as  to  the 
exact  nature  of    the   authority  or   interest    conferred  by  letters  of  adminis- 
tration in  regard  to  the  property  of  a  deceased   Hindu,   merely  held  that  they 
certainly  do  not  entitle  the  administrator  to  seek  an  account  of  dealings  efEect- 
ed  antecedently  to  his  own  grant  of  administration;  because,  if  for  no  other 
reason,  there  must  have  been  complete  representation  of  the  deceased  and  his 
estate  from  the  moment  of  death  in  the  shape  of  an  heir  (or  next-of-kin)  to 
whom  the  account  should  be  made  by  the  intermeddler,   if  any  account  were 
due.      I  do  not  understand  the  Court  even  to  have   hinted  that   defendants 
might  not  have  been  successfully  treated  as  executors  of  their  own  wrong  by  a 
creditor  suing  to  recover  on  a  debt  due  to  him  from  the  deceased.     And  in 
Bcghoonoith  Ohose  v.  Biiddinath  Hitter,^  where  a  bill  of  discovery  filed  against 
persons  dealing  with  an  estate  as  executors   de  son  tort  was   demurred  to,  on 
the  double  ground  that  it  did  not  show  fact  of  intermeddling,  and  also  that 
under  Hindoo  Law  there  could  be    no    executor    de   son  tort,   while  the  de- 
murrer  was  allowed,  leave  was  given  to  amend,  and  thus,  apparently,  for  no  reasons 
are  given,  the  objection  of  law  was  overruled.     On  the  other  hand,  it  is,  I  believe, 
matter  of  daily  practice  in  the  Civil  Courts   throughout  the  country  to  make 
an  heir  with  assets  answer  for  the  debts  of  the  deceased  upon  the  slightest  possible 
evidence  of  kinship,  if  not  upon  absolutely  none.    It  does  not  appear  to  me  there- 
fore, that  the  opinion  which  I  have  already  expressed  is  in  any  degree  novel." 

»  1  Tay.  and  B.,  290. 

^  Morton's  Bep.  by  Montriou,  p.  308. 
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That  case  was  taken  on  appeal  before  Peacock,  G.  J.,  and  Macphebson,  J., 
but  these  learned  Judges,  in  affirming  the  judgment  of  the  Court  below,  did  not 
find  it  necessary  to  decide  whether  a  Hindu  could  be  made  executor  de  scm  tort. 

An  executor  de  son  tort,  according  to  the  Indian  Succession  Act,  is  one  who 
intermeddles  with  the  estate  of  the  deceased,  or  does  any  other  act  which  belongB 
to  the  office  of  executor,  while  there  is  no  rightful  executor  or  administrator  in 
existence  ;  but  intermeddling  with  the  goods  of  the  deceased  for  the  purpose  of 
preserving  them,  or  providing  for  the  funeral,  or  for  the  innnediate  necessities 
of  the  family  or  property  of  the  deceased,  or  deaHug  in  the  ordinary  course 
of  business  with  goods  of  the  deceased  received  from  another  will  not  make 
a  person  an  executor  de  son  tort,^  It  seems,  however,  that  a  very  slight  cir- 
cumstance of  intermedding  with  the  goods  of  the  testator  will  make  a  person 
executor  de  son  tort.  Thus,  if  a  man  sells  any  of  the  goods,  or  if  he  takes  the 
goods  to  satisfy  his  own  debt  or  legacy,  or  demands  the  debts  of  the  deceased, 
or  makes  acquittances  for  them,  or  receives  them,  he  will  become  an  execator 
de  son  tort,^  So,  if  he  pays  the  debts  of  the  deceased  with  the  money  of 
the  deceased  or  carries  on  the  business  of  the  deceased,  or  if ,  he  sue  ib 
executor,^  or  if  in  an  action  brought  against  him  as  executor,  he  pleads  in 
that  character,  this  will  make  him  an  executor  de  son  tort.^ 

If  a  person  appointed  an  agent  by  the  deceased  in  his  lifetime  to  collect 
debts  and  sell  his  goods  continues  to  do  so  after  he  hears  of  the  death  of  the 
deceased,  he  will  be  treated  as  an  executor  of  his  own  wrong  in  respect  of  all 
acts  done  by  him  after  he  became  aware  of  the  death.' 

If  an  executor  de  son  tort  hands  over  part  of  the  property,  of  which  he 
has  wrongfully  possessed  himself,  to  a  second  person,  that  person  may  possiblj 
be  sued  in  equity  ;  but  he  is  not  liable  as  executor  de  son  tortfi  Thus,  in  the  case 
of  Paull  V.  Simpson,'^  where  a  lessee  died  intestate  during  the  term,  and  his  widow 
entered  without  taking  out  administration  and  paid  the  rent,  and  afterwards 
her  son-in-law  took  the  premises  with  her  concurrence  and  with  the  assent  d 
the  landlord,  and  paid  rent  and  continued  to  occupy  during  the  remainder  of  the 
term,  it  was  held,  that  although  the  widow  might  have  been  chargeable  as  exe- 
cutrix de  son  tort,  her  son-in-law  had  not  made  himself  executor  de  son  tori  by 
taking  the  premises  from  her.* 

Indian  Saocession  Act,  s.  265  ;  Williams  on  Executors,  pp.  265-266. 

Williams  on  Exeontors,  260-268. 

Indian  Sucoession  Act,  s.  265,  illostration  (c). 

WilUams  on  Exeontors,  263. 

Indian  Snooession  Act,  s.  265,  illostration  (6). 

Hill  y.  Curtis,  L.  B.,  1  Eq.,  90 ;  Taull  v.  Simpson,  9  Q.  B.,  866. 

9  Q.  B.,  365. 

WiUiams  on  Executors,  267. 
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In  Williams  v.  Heales}  it  appeared  that,  in  1810,  a  lease  for  61 J  years  was 
granted  by  the  predecessor  in  title  of  the  plaintiff  to  one  ^'  H.  Q.,  his  execntors, 
administrators,  and  assigns."  In  1814  H.  G-.  died  intestate.  His  widow  ad- 
ministered to  his  estate  and  remained  possessed  of  the  estate  till  her  death 
in  1843.  After  her  death,  G.  S.  H.,  the  father  of  the  defendant,  who  had 
married  a  danghter  of  H.  G-.,  withont  any  administration,  took  possession  and 
received  the  rent,  paying  the  gronnd-rent,  and  he  continued  to  do  so  till  his 
death  in  1856.  After  the  death  of  G-.  S.  H.,  the  defendant  received;  and  conti- 
nued to  receive  the  rent,  paying  the  gronnd-rent  and  dividing  the  balance 
between  the  two  sisters  and  himself — no  further  administration  having  been 
taken  ont.  He  continued  to  do  this  down  to  the  expiration  of  the  lease,  when 
he  delivered  up  the  premises  to  the  plaintiffs  out  of  repair.  The  Court  was  of 
opinion,  that  the  defendant  had  done  more  than  the  defendant  in  Pavll  v.  Simp- 
Kin^  and  was  executor  de  son  tort  of  the  term. 

If  a  man,  however,  take  the  goods  of  the  deceased  by  mistake  supposing 
them  to  be  his  own,  he  will  not  be  executor  de  son  tort  ;*  nor  if  he  take  them  as 
agent  for  the  rightful  executor.^ 

If  there  be  a  rightful  administrator  or  executor,  a  person  who  gets  pos- 
session of  property  belonging  to  the  estate  of  the  deceased  or  otherwise  interferes 
with  the  estate  is  a  trespasser  and  not  an  executor  de  son  tort.^  Were  the  mere 
possession  of  assets  to  constitute  a  man  executor  de  son  tort,  there  might,  as 
pointed  out  by  Sib  J.  PiiVMEB,  M.  B.,  be  at  one  and  the  same  time  both  a  rightful 
executor  and  an  executor  de  son  tort,  the  former  deriving  his  title  from  the  will 
which  he  had  proved,  the  other  clothed  with  his  character  by  virtue  of  his 
having  part  of  the  assets  on  his  hands,  and  if  portions  of  the  effects  could  be 
traced  into  the  hands  of  twenty  or  more  persons,  each  of  them  might  on  that 
principle  be  an  executor  de  son  tortJ^ 

If  a  person  sets  up  in  himself  a  colorable  title  to  the  possession  of  the 
goods  of  the  deceased,  though  he  may  not  be  able  to  establish  a  completely  strict 
and  legal  title,  it  will  be  sufficient  to  exempt  him  from  being  charged  as  an  exe- 
cutor de  son  tortfi 

An  executor  de  son  tort^  it  was  said  by  Lord  Gottenham,  has  all  the  liabili- 
ties but  none  of  the  privileges  that  belong  to  the  character  of  executor.7      He 

*  L.  B.,  9  0.  P.,  177. 
Williams  on  ExeontprB,  268. 

Ihid,    See  /^yftes  v.  SyheSt  L.  B.,  5  C.  P.,  113.    Intestate  and  Testamentary  Succession 
in      dia»  p.  274. 

Anonymons,  1  Salk.,  812,  Tomlin  y.  Beck,  1  Tarn,  and  B.,  438« 
Tondin  ▼.  Beekf  1  Tnm.  and  Boss.,  488. 
Feminga  ▼.'  Jarrat,  1  Bsp.  N.  P.,  886. 
Carmichael  y.  Carmichael,  2  Phill.,  C.  C,  p.  103. 
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'  is  answerable  to  the  rightful  executor  or  administrator,  or  to  any  creditor  or 
legatee  of  the  deceased,  to  the  extent  of  the  assets  which  may  have  come  to 
his  hands,  after  deducting  payments  made  to  the  rightful  executor  or  admims* 
trators,  and  payments  made  in  a  due  course  of  administration.^  He  is  not  liable 
for  a  general  account,  but  only  to  the  extent  of  assets  he  has  receiyed,  and  he  may 
be  sued  to  the  extent  of  such  assets,  although  there  be  no  legal  representatiye.* 
He  may  discharge  himself  in  a  suit  for  acpount  by  proving  that  he  has  handed 
I  over  the  assets  to  the  rightful  representative.^  But  the  agent  of  an  execator 
de  son  tort  does  not  discharge  himself  by  accounting,  in  respect  of  his  dealings 
as  agent  with  the  deceased's  estate,  to  his  principal ;  for  the  law  does  not  re- 
cognise the  relation  of  principal  and  agent  amongjwrongdoers.*  In  ShuianA 
V.  Mddon^^  A,  who  was  employed  by  the  widow  of  the  testator  to  collect  the 
debts  due  to  the  estate,  collected  the  debts  and  paid  the  money  over  to  the 
widow,  believing  she  was  the  administratrix.  The  widow  died  without  haring 
obtained  letters  of  administration,  and  it  was  held,  that  A  having  receired 
monies  which  he  knew  to  be  part  of  the  estate  of  the  testator,  and  not  having 
accounted  to  the  legal  representative  of  the  testator,  was  liable  as  as  executor 
de  son  tort. 

An  executor  de  son  tort  cannot,  in  England,  specially  plead  a  retainer  for 
his  own  debt,  for  otherwise  the  creditors  of  the  deceased  would  be  Fanning  a 
race  to  take  possession  of  his  goods  without  taking  administration  to  him.^ 
Under  the  Indian  Succession  Act,  s.  282,  and  also  under  the  Probate  and 
Administration  Act,*^  no  executor  has  a  right  of  retainer  for  his  own  debt  in 
preference  to  other  debts. 

In  the  case  of  Buckley  v.  Barber,^  Parke,  B.,  said,  that  the  act  of  an  execa- 
tor de  son  tort  is  good  against  the  true  representative  only  where  it  is  lawful, 
and  is  such  an  act  as  the  true  representative  was  bound  to  perform  in  due  oonrse 
of  administration.^ 


We  have  seen^^  that  the  whole  of  the  property  of  a  deceased  testator  vests 

'  Indian  SnooesBion  Aot,  s.  266. 
'  Coote  V.   WhiUingicm,  L.  B.,  16  Eq.  534,  following  Eayner  v.  Kochler,  L.  B.,  14  £q.  VH^ 
and  dissenting  from  Cary  ▼.  HilUt  1 5  Eq.,  79> 

•  Hill  V.  Garter y  L.  B.,  1  Eq.,  90. 
^  Sharland  ▼.  3ft2don,  6  Hare,  469. 

•  5  Hare,  469. 

•  Williams  on  Executors,  273. 
'  Aot  V  of  1881,  s.  104. 

•  6  Exch.,  164. 

•  Qrayshrook  v.  Fo»,  Plowd.,  282. 
"»  Sujpra,  p.  313. 
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in  the  executor  as  such.  Under  s.  44,  Rule  (6)  of  the  Civil  Procedure  Oode,^ 
^*  No  claim  by  or  against  an  executor,  administrator  or  heir,  as  such,  shall  be 
joined  with  claims  by  or  against  him  personally,  unless  the  last  mentioned 
claims  are  alleged  to  arise  with  reference  jbo  the  estate  in  respect  of  which  the 
plaiutilE  or  defendant  sues,  or  is  sued  as  executor,  administrator  or  heir,  or  are 
such  as  he  was  entitled  to,  or  liable  for,  with  the  deceased  person  whom  he 
represents,"  and  by  section  437  of  the  same  Oode  it  is  further  provided  that, 
"  in  all  suits  concerning  property  vested  in  a  trustee,  executor  or  administrator, 
when  the  contention  is  between  the  persons  beneficially  interested  in  such 
property  and  a  third  person,  the  trustee,  executor  or  administrator  shall 
represent  the  persons  so  interested,  and  it  shall  not  ordinarily  be  necessary  to 
make  such  persons  parties  to  the  suit ;  but  the  Court  may,  if  it  think  fit,  order 
them  or  any  of  them  to  be  made  such  parties." 

In  respect  of  causes  of  action  which  survive,  an  executor  has  the  same 
power  to  sue  as  the  deceased  had  while  living.^  He  has  also  similar  powers 
to  distrain  for  rents  due  at  the  time  of  the  testator's  death.^  As  to  causes  of  action 
which  survive,  s.  268  of  the  Indian  Succession  Act,  and  s.  89  of  the  Probate  and 
Administration  Act  provide  that  all  demands  whatsoever,  and  all  rights  to  pro- 
secute or  defend  any  action  or  special  proceeding,  existing  in  favour  of,  or 
against  a  person  at  the  time  of  his  decease,  survive  to  and  against  his  executors  or 
administrators ;  except  causes  of  action  for  defamation,  assault  as  defined 
in  the  Indian  Penal  Code,  or  other  personal  injuries  not  causing  the  death 
of  the  party ;  and  except  also  cases  where,  after  the  death  of  the  party,  the 
relief  sought  could  not  be  enjoyed,  or  granting  it  would  be  nugatory.*  Thus, 
where  the  plaintiff  in  a  divorce  suit  dies  the  cause  of  action  will  not  survive. 

Under  s.  438  of  the  Code  of  Civil  Procedure  executors  who  have  proved 
the  will  must  be  made  parties  to  a  suit  against  one  or  more  of  them,  but  exe- 
cutors who  have  not  proved  the  will  need  not  be  joined  as  parties. 

As  to  the  disposal  of  property,  the  power  of  an  executor  under  the  Indian 
Succession  Act  is  unqualified.  He  may  dispose  of  the  property  of  the  testator 
either  wholly  or  in  part  in  such  manner  as  he  thinks  fit.^    In  this  respect  his 

»  Act  XIV  of  1882. 

'  Indian  Sncceesion  Act,  a.  267  j  Act  Y  of  1881,  s.  88. 

•  Ibid. 

\xst  XII  of  1855  provides  that  executors  maj  sue  and  be  sned  in  certain  oases  for 
wr  js  committed  in  the  lifetime  of  a  deceased  person.  See  Powell  y.  Bees,  7  A.  and  E.,  426, 
an<  Richmond  v.  NiehoUony  8  Scott's  Ga.,  134  $  Kirk  y.  Jodd,  L.  B.,  21  Oh.  D.,  484 ;  See  3  and 
41   ^.IV,  c.  42,  8.  2. 

t  XXII  of  1855  further  makes  provision  for  suits  for  oompendation  to  families  for  loss 
oc<     ..Aed  by  the  death  of  a  person  caused  by  actionable  wrongs.     That  Act  corresponds 
wi'     liORD  Campbell's  Act,  9  and  10  Vict.,  c.  93. 
ndian  Succession  Act,  s.  269. 
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position  is  tbe  same  as  that  of  an  ezecntor  in  raepect  to  person&lly  under  tiie 
English  Ian,  the  general  mle  in  England  being  that  an  execntor  in  his  lifetime 
ma;  dispose  of  and  alien  the  assets  of  the  testator  and  that  for  this  pnrpgse  he 
has  absolute  power  over  them,  and  thej  cannot  be  followed  bj  tho  creditors  of 
the  deceased.^  "  It  would  be  monatrons,"  said  Lobd  Mihsfibld,  "  if  it  irerc 
otherwise,  for  them  no  one  could  deal  with  an  executor,"  So,  in  Seott  v.  Tayler,^ 
LoBD  Thuklow  said  : — "  It  is  of  great  consequence  that  no  rule  shonld  be  laid  down 
here  which  may  impede  executors  in  their  administration  or  render  their  disposi- 
tions of  the  testator's  effects  unsafe  or  uncertain  to  a  purchaser.  His  title  is  com- 
plete by  sale  and  delivery ;  what  becomes  of  the  price  is  no  concern  of  his.  Tht^ 
obserration  applies  equally  to  mortgages  or  pledges,  and  eren  to  the  prt-scnt 
instances  where  assignable  bonds  were  merely  without  assignment."* 

The  pledgee  from  an  executor  of  the  assets  of  the  testator  may  sell  them  if 
ibey  are  not  redeemed  within  the  proper  time  and  the  purchaser  from  him  will 
take  a  valid  title.* 

In  the  case  of  a  will  made  after  the  Succession  Act  came  into  force,  by  an 
Englishman  domiciled  in  India,  charging  the  testator's  estate  with  the  payment 
of  debts,  the  executors  borrowed  money  wherewith  to  discharge  debts  incurrrti 
by  them  in  the  administration  of  the  estate  ;  and  in  their  capacity  of  ei'Cinora 
gaye  a  bond  for  the  repayment  of  the  amount  borrowed  on  a  particular  dste. 
and  at  the  same  time  mortgaged  all  their  right,  title  and  interest  in  ceri.-iiQ 
real  estate  of  the  testator  as  further  security,  giving  a  power  of  sale,  on  default 
being  made,  to  the  mortgage.  By  a  third  iuBtrnment,  they  further  constituted 
the  lender  their  true  and  lawful  attorney  to  sell  the  real  estate  mortga^. 
Default  having  been  made,  the  mortgagee,  under  such  power-of-attomey,  cod- 
Teyed  the  real  estate  and  all  the  estate  and  interest  of  the  executor  therein. 
free  from  the  mortgage,  to  a  third  person  in  Gonsidera,tion  of  a  sum  of  Rs.  35,000. 
The  purchaser,  who  was  resisted  in  his  attempts  to  get  possession  by  one  of  the 
legatees  of  the  testator,  brought  a  suit  for  a  declaration  of  bis  title  and  for 
possession  of  the  property  comprised  in  the  conveyance.  The  legatee  conten^i^l 
that  the  executors  had  no  authority  to  confer  a  power  of  sale ;  but  a  Fail 
Bench  of  the  High  Court  at  Allahabad  held  (Stuart,  C.  J.,  dissenting)  that 
the  executors  had  such  a  power  under  s.  269  of  the  Indian  Snccession  Act,  and 
that  the  conveyance  was  accordingly  valid  and  operated  to  transfer  the  property 
to  the  purchaser.* 

■  Whale  y.  Booth,  4,  T.  B.,  625. 

•  a  Diok.  72E. 

■  WOliama  ou  Eiecnton,  039 )  Mead  v.  Orrery,  3  Hi.,  239 ;  RiMtel  v.  Plaict,  IS  Beav.,       S. 

*  Riuisel  T.  Plaice,  18  Beav.,  28,  2S. 

'  SeaU  V.  Brmtm,  I.  L.  K.,  1  All,,  710.  Gw  R<teMl  y.  Plaice,  18  Beav,,  21;  IBJo'  4i 
23  L.  J.,  Ch.,  *41. 
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The  power  of  an  executor  mnst  be  taken  to  be  nnqaalified  only  in  respect 
of  the  property  still  vested  in  him.  If  he  should  have  assented  to  a  specific 
legacy',  his  assent  has  the  effect  of  divesting  his  interest  as  executor  in  the 
subject  matter  of  the  legacy  anTTranirernng^the'propei^^  to  "tKe  legatee, '^ 

and  he  becomes,  until  delivery,  a  mere  trustee  for  thejegatee.*  After  assenting 
to  a  specific  legacy,  therefore,  his  right  of  disposal  ceases,  although,  until  assent, 
a  sale  or  mortgage  of  the  legacy  is  valid .^  In  England,  Lord  St.  Leonards, 
in  his  Treatise  on  Vendors  and  Purchasers,*  considered  it  doubtful  whether  it 
was  safe  to  take  an  assignment  of  a  specific  legacy  from  the  executor  without 
the  concurrence  of  the  specific  legatee,  lest  the  executor  should  have  assented 
to  the  bequest,  and  he  cited  TomUnson  v.  Smiths  But  Mr.  Coote*  observes,  that 
this  was  a  case  of  gross  fraud,  and  concludes  from  all  the  cases  that  if  a  purchaser 
or  mortgagee  shall  bond  fide  deal  with  an  executor  within  a  reasonable  time  after 
the  testator's  death,  and  obtain  possession  of  the  muniments  of  title,  a  specific 
legatee  would  never  be  permitted  at  law  or  in  equity  to  set  up  the  executor's 
assent  against  the  sale  or  mortgage,  for  by  sale  and  delivery  the  title  of  the 
purchaser  or  mortgagee  is  complete.  However,  the  general  rule  certainly  is 
that,  at  law,  the  title  to  any  specific  thingbequeathed  vests,  upon  the.asgent^of 
the  execntor,_  absolutely  in  the  legatee.  And  even  in  equity,  if  the  legatee, 
after  the  assent,  were  to  assign  to  a  bond  fide  purchaser,  the  title  of  the  assignee 
would  be  better  than  that  of  any  subsequent  purchaser  from  the  executors.*^ 

Previous  to  the  Hindu  Wills  Act^  which  made  s.  179  of  the  Indian  Succession 
Act  applicable  to  Hindus  and  others  to  whom  that  Act  applied,  the  executor  of 
the  will  of  a  Hinduj^  as  we  have  seen,  took  nothing  from  the  grant  of  probate,  his 
title  being  founded  simply  and. solely, upon  the  will  of  his  testator.*  His  powers i 
of  dealing  with  the  property  of  the  deceased  therefore  were  only  such  as  the/ 
express  words  of  the  will  gave  him.^       In  a  case  before  the  Hindu  Wills  Act,! 

>  Indian  Snocession  Act,  8.  293 ;  Aot  Y  of  1881,  s.  113. 

«  Dw  V.  Burford,  19  Beav.,  409. 

■  See  Indian  Succession  Act,  s.  269,  illustration,  (a). 

*  Vol.  II,  p.  56,  9th  edn. 
»  Finch,  378. 

•  Mort.  p.  281. 

'  Williama  on  Executors,  938  note  (♦)  :  Ewer  v.  Gorhet,  2  P.  Wms.,  149 ;  Lewin  on  Trusts, 
41  {      Intestate  and  Testamentary  Succession  in  India,  p.  277. 

Sharo  BiH  v.  Buldeo  Base,  1  B.  L.  R.,  O.  C,  24;    Timvalur  v,  Kerustnappa  Mudali,  I 

Ms     H.  G.  B.,  59. 

Srimaty  Jayhali  Bebi  v.  Shihnath  Ohatterjee,  2  B.  L.  R.,  0.  C,  I  per  Pheab,  J.  See 
Sr.  nutty  Bossee  ▼.  Tarachum  Coondoo  Chowdhry^  Bonrke,  Part  VII,  48  ;  Honooman  Prasad 
A  lay  V.  M%L88t.  Baboee  Mv/nraj  Kanwaree,  6  Moore's  I.  A.,  393.  See  Lai  Chand  Ramdyal  y. 
Ou  ttihai,  8  Bom.  H.  0.  R.,  160, 151 ;  and  Bhwn  Bay  v.  Broughton,  15  B.  L.  R.,  0.  C,  7.  See 
als  Treepooratoodery  Dossee  v.  Behendnynath  Tagore^  I.  L.  R.,  2  OaJ.,  45  ;  Kherodmoney  Bossge 
r.     ^-^rgaifuyney  Boasee,  2  C.  L.  R.,  112  and  3  C.  L.  R.,  315,  (S.  C.)  I.  L.  R.,  4  Oal.,  466. 

U  U 


/ 


370  POWERS,    DUTIES    AND   LIABILITIES  OP  EXECUTORS. 

where  an  executor  under  a  Hindu  Will,  in  order  to  save  the  estate  from  sale 
in  execution  of  a  decree  against  his  testator,  raised  a  loan  upon  a  mortgage 
of  the  testator's  estate,  it  was  held,  that  even  if  the  executor  had  funds  with 
which  he  might  have  paid  off  the  decree,  the  mortgagee's  claim  was  good, 
unless  he  knew  of  the  existence  of  such  funds,  or  might,  hy  the  exercise  of 
ordinary  diligence,  have  known  of  them.^ 

The  Hindu  Wills  Act  may  be  said  to  have  extended  the  powers  given  by 
the  Indian  Succession  Act  to  executors  of  the  wills  of  Hindus.  Now,  however, 
that  Act  must  be  read  with  the  amendment  made  by  s.  154  of  the  Probate  and 
Administration  Act.  The  effect  of  the  Probate  and  the  Administration  Act  was 
to  take  out  of  the  Hindu  Wills  Act  the  sections  of  the  Indian  Succession  Act 
(with  the  exception  of  s.  187)  relating  to  probate  and  executors  which  had  been 
incorporated  by  s.  2  and  to  re-enact  them  with  slight  modifications,  but  with 
wider  application.* 

The  Probate  and  Administration  Act,  however,  by  s.  90  gave  a  much  less 
extensive  power  to  deal  with  the  testator's  property  than  that  was  given  to 
executors  by  the  Indian  Succession  Act,  in  so  far  that  it  made  the  consent 
of  the  Court  necessary  to  every  disposition  of  property  by  an  executor^.  The 
reason  for  the  marked  distinction  in  the  powers  conferred  upon  executors  by  tie 
two  Acts  was,  apparently,  that  the  Legislature  considered  it  unsafe  to  extend 
to  executors  and  administrators  in  the  Mofussil,  the  full  powers  conferred  by 
^  the  Indian  Succession  Act. 

Section  90  of  the  Probate  and  Administration  Act,  as  it  was  originallj 
enacted,  has  been  repealed  by  Act  YI  of  1889,  and  the  following  has  now  bees 
substituted  for  it : — "  (1)  An  executor  or  administrator  has,  subject  to  the  prori- 
sions  of  this  section,  power  to  dispose,  as  he  thinks  fit,  of  all  or  any  of  the  pro- 
perty for  the  time  being  vested  in  him  under  section  4.  (2)  The  power  of  an 
executor  to  dispose  of  immoveable  property  so  vested  in  him  is  subject  to  anj 
restriction  which  may  be  imposed  in  this  behalf  by  the  will  appointing  him, 
unless  probate  has  been  granted  to  him  and  the  Court  which  granted  the  probate  i 
permits  him  by  an  order  in  writing,  notwithstanding  the  restriction,  to  dispose 
of  any  immoveable  property  specified  in  the  order  in  a  manner  permitted  by 
the  order.     (3)  An   administrator  may  not,  without  the  previous  permiasioX; 

*  Kalee  Narain  Boy  Chowdhry  v.  Ram  Coomar  Chandf  W.  R.  for  1864,  p.  99. 
»  See  «upra,  pp.  311—312. 

•  Section  90  of  the  Probate  and  Administration  Act  was  originally  aa  toi.,  — Ai 
executor  or  administrator  has  power,  with  the  consent  of  the  Court  by  which  the  4»ti 
or  letters  of  administration  was  or  were  granted,  to  dispose  of  the  property  of  the  c*-  ased, 
either  wholly  or  in  part,  in  such  manner  as  he  thinks  fit :  Provided  that  the  Coort  mm  wi» 
granting  probate  or  letters  of  administration,  exempt  the  executor  or  adminlBiratc  tram 
the  necessity  of  obtaining  such  consent  as  to  the  whole  or  any  specified  part  of  tb^  -  ts  gf 
the  deceased. 
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of  the  Court  by  which  the  letters  of  administration  were  granted, — (a)  mortgage, 
charge  or  transfer  by  sale,  gift,  exchange  or  otherwise  any  immoveable  property 
for  the  time  being  vested  in  him  nnder  section  4,  or  (6)  lease  any  such  property 
for  a  term  exceeding  five  years.  (4)  A  disposal  of  property  by  an  executor  or 
administrator  in  contravention  of  sub-section  (2)  or  sub-section  (3),  as  the  case 
may  be,  is  voidable  «t'ike<iaaiMM»  «£  4WQy  <^hc^  ^resfstm  istorosted  in  the  property.  ' 
(o)  Before  any  probate  or  letters  of  administration  is  or  are  granted  nnder 
this  Act  there  shall  be  endorsed  thereon  or  annexed  thereto  a  copy  of  sub- 
sections (1),  (2)  and  (4),  or  of  sub-sections  (1),  (3)  and  (4),  as  the  case  may  be. 
(6)  A  probate  or  letters  of  administration  shall  not  be  rendered  invalid 
by  reason  of  the  endorsement  or  annexure  required  by  the  last  foregoing  sub- 
section not  having,  been  made  thereon  or  attached  thereto,  nor  shall  the  absence 
of  Buch  an  endorsement  or  annexure  authorise  an  executor  or  administrator  to 
act  otherwise  than  in  accordance  with  the  provisions  of  this  section."  The 
powers,  therefore,  of  executors  to  whom  the  Probate  and  Administration  Act  is 

applicable  have  been  considerably  extended  by  the  amending  Act. 

«  «  flu  A" 

An  executor  is  in  the  position .ol  a iniatee,  for  the  persons  interested  in  tha^^c^-K  la^ 
CTtate.^     In  England,  if  he  purchases  directly  or  indirectly  through  the  medium 
of  a  trustee  any  part  of  the  assets,  he  is  liable  to  account  for  the  utmost  advan- 
tage made  by  him  out  of  the  subject  purchased.*      Under  the  Indian  Acts,*  the 
sale  is  voidable  at  the  instance  of  any  other  person  interested  in  the  V^P^^XS^l'^h/^  -    ^ 

Co-executojs,  in  England,  however,  numerous,  are  regarded  in  law  as  an* 
'  individual  person,  and  the  acts  of  any  one  of^  them  in  resgect  of  Jhe  adminis- 
tration of  the  effects,  are  deemed  to  be  the  acts  of  all,  inasmuch  as  they 
have  all  a  joint  and  entire  authority  over  the  whole  property.*  So,  in  India 
where  there  are  several  co-executors  the  powers  of  all  may,  in  the  absence  of 
any  direction  to  the  contrary,  be  exercised  by  any  one  of  them  who  has  proved 
thejvilL^  Thus,  one  of  several  executors  has  power  to  release  a  debt,®  or  settle  an 
account  with  a  person  accountable  to  the  estate,  and,  in  the  absence  of  fraud,  the 
settlement  will  be  binding  on  the  others,  even  though  they  may  have  dissented.^ 
So,  be  m.ay  surrender  a  lease,^   sell,   grant  or  assign  a  term  or  other  property,* 

"  Hall  v.  Hallet,  1  Cox.,  134. 

*  Ihid,^  Evans  v.  Jackson,  8  Sim.,  217. 

dian  Succession  Act  s.  270 ;  Act  Y  of  1881,  s.  91. 
niiams  on  Execntors,  950. 

idian  Succession  Act,  s.  271 ;  Act  V  of  1881,  s.  92. 

idian  Succession  Act,  s.  271,  illustration  (a) ;  Jacomh  v.  Harwood,  2  Yes.,  Sen.,  267. 
UK  V.  Everettf  27  Beav.,  446  ;  see  Turner  v.  Hardeyy  9  M.  and  W.,  770  ;  Charlton  v. 
Dur        ,  L.  B.,  4  Cb.,  433. 

idian  Succession  Act,  s.  271,  illustration  (6). 
i.,  iUnatration,  (c)  ;  8imps(^n  v.  QtUteridget  1  Madd.,  6i6. 


s.' 
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assent  to  a  legacy,^  or  endorse  a  promissory  note.  In  fact,  one  of  several  e^e^ 
cutors  has  all  the  powers  which  the  Legislature  has  seen  fit  to  confer  npon 
a  sole  executor,  unless  the  will  otherwise  directs,  as  where  the  will  appoints  a 
number  of  executors  and  directs  that  two  shall  form  a  quorum.  In  that  case 
no  act  can  be  done  by  a  single  executor. 

Tbe  fact  that  a  direction  in  a  will  that  two  or  more  of  several  executors 
appointed  shall  form  a  quorum  will  make  invalid  any  act  done  by  one  renders 
it  unsafe  for  any  one  to  deal  with  a  single  executor,  unless  he  sees  the  probate 
and  ascertains  that  there  is  no  such  direction  in  the  will.  Where  there  are  sevenl 
executors  appointed,  one  of  them  cannot  exercise  the  powers  of  the  others  wiQi- 
out  having  proved  the  will.  In  the  case  of  Hiudus  and  Mahomedans,  executOTs 
governed  by  the  Probate  and  Administration  Act  are  not  bound  to  take  out 
probate,  but  it  seems  that  one  ^f^  several  such  executors  cannot  carry  on  a  suit 
without  first  taking  out  probate.* 

Where  one  of  several  executors  dies,  the  powers  of  the  office  become  vested  in 
the  survivors.^  On  the  death  of  a  sole  executor  or  last  surviving  executor,  leaving 
assets  of  the  testator  unadministered,  the  administrator  of  such  assets  has  he 
same  power  as  the  original  executor.^  A  married  woman  to  whom  probate  bas 
been  granted  has  all  the  powers  of  an  ordinary  executor.  In  cases  to  which  the 
Indian  Succession  Act  applies,  probate  cannot  be  granted  to  a  married  woman 
without  the  consent  of  her  husband.^  But  such  consent  is  not  necessary  in  cases 
coming  under  the  Probate  and  Administration  Act. 

The  powers  of  Mahomedan  executors  to  whom  the  Probate  euid  Administra- 
tion Act  applies,  are  no  longer,  it  seems,  determined  by  Mahomedan  Law,  bat 
by  the  provisions  of  that  Act.^ 

I  now  pass  on  to  consider  the  duties  of  an  executor. 

It  is  the  duty  of  an  executor  to  perform  the  funeral  of  the  deceased  in  a  man* 
ner  suitable  to  his  condition,  if  the  testator  has  left  property  sufficient  for  the  pur- 
pose,'' or,  in  cases  coming  within  the  Probate  and  Administration  Act,  to  provide 
funds  necessary  for  the  performance  of  the  requisite  funeral  ceremonies.  Unda' 
Hindu  Law  such  ceremonies  are  i*equired  to  be  performed  by  the  members  of 
the  family   of  the  deceased.     Where  there  is  no  dii'ection  in  the  will  as  to  how 

*  Ibid..,  illnstration  (d). 

'  Shailc  Moosa  ▼.  Shaik  Esaa,  I.  L.  B.,  8  Bom.,  241 ;  see  supra^  p.  322. 

*  Indian  Snooession  Act,  a.  272 ;  Act  V  of  1881,  s.  98  ;  Flanders  v,  Clarke,  1  Ve        a, 
9  i  Hudson  V,  Hudson,  Gas.  Temp.  Talbot,  127. 

*  Ihid.,  8.  273  ;  Act  V  of  1881,  8.  94. 

*  Indian  Sacoession  Act,  s.  188. 

<  8haik  Moosa  ▼.  Shaik  Essa,  I.  L.  E.,  8  Bom.,  241,  p.  256. 

*  Indian  Snooession  Act,  s.  275. 
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Uie  obsequies  of  the  deceased  are  to  be  performed,  the  exeoutpr  mast  be 
gaided,  as  to  the  amount  of  the  fund  which  he  provides  for  the  purpose,  by  the 
amount  usually  expended  at  the  funeral  ceremonies  of  persons  of  the  same  rank 
and  fortune.^ 

In  a  case  in  England,  a  question  was  raised  as  to  the  duty  of  executors 
in  disposing  of  the  body  of  the  testator,  and  it  was  held  that  although  there  is 
no  property  in  the  dead  body,  yet  the  executors  are  entitled  to  possession  of  it, 
and  that  their  duty  is  to  bury  it.'  The  testator  in  that  case  had  directed  that 
his  body  should  be  burned  by  a  person  named  by  him,  and  that  the  expenses 
should  be  paid  by  the  executors.  The  body  was  in  the  first  instance  buried 
with  the  assent  of  the  executors,  but  subsequently  the  person  named  removed 
the  body,  and  had  it  burned  in  Italy  and  sued  the  executors  for  the  expenses 
which  she  had  incurred.  It  was  held  that  the  direction  in  the  wjll  as  to  the  dis- 
position of  the  testator's  body  could  not  be  enforced  and  the  suit  was  dismissed. 
The  Court  questioned  whether  it  was  even  lawful  in  England  to  burn  a  dead 
body. 

On  an  application  for  probate  under  s.  244^  of  the  Indian  Succession  Act 
or  s.  62  of  the  Probate  and  Administration  Act,  an  executor  must  state  the 
amount  of  assets  likely  to  come  to  his  hands,  but  under  s.  277  of  the  Indian 
Succession  Act  and  s.  98  of  the  latter  Act,  as  amended  respectively  by  ss.  7 
and  15^f  Act  VI  of  1889,  a  further  duty  is  cast  upon  him  of  exhibiting  within 
6  months  from  the  grant  of  probate,  or  within  such  further  time  as  the  Coui't, 
which  granted  the  probate,  may  from  time  to  time  appoint,  an  inventory  contain- 
ing a  full  and  true  estimate  of  all  the  property  in  possession  and  all  the  credits, 
aad  also  all  the  debts  owing,  to  which  the  executor  is  entitled  in  that  charac- 
ter,  and  also  of  exhibiting  within  one  year  from  the  same  date  an  account  of  the 
estate  showing  the  assets  which  may  have  come  to  his  hands,  and  the  manner 
in  which  they  may  have  applied  or  disposed  of;  and  certain  penalties  are  provided 
for  non-compliance  with  the  terms  of  the  section.* 

'  See  Mullick  ▼.  Mullickf  1  Kuapp.,  245 ;  Williams  on  Bxecutors,  972-B. 
«  WiUuims  T.  Williams,  L.  R.,  20  Ch.  D.,  669. 

•  As  amended  by  Act  VI  of  1889,  s.  3, 

*  Section  277  of  the  Indian  Succession  Act,  as  amended  of  ss.  7  and  15,  of  Act  YI  of  1889 
exactly  corresponds  with  s.  98  of  the  Probate  and  Administration  Act,  as  amended  by  the 
Ban  ^  \ot.    The  following  are  the  terms  of  the  amended  sections  : — 

[1)  An  executor  or  administrator  shall  within  six  months  from  the  grant  of  probate  or 
let!  of  administration,  or  within  such  further  time  as  the  Court,  which  granted  the  probate 
or  !;ers,  may  from  time  to  time  appoint,  exhibit  in  that  Court  an  inventory  containing  a  full 
anc  true  estimate  of  all  the  property  in  possession,  and  all  the  credits,  and  also  all  the  debts 
ow.  g  by  any  person  to  which  the  executor  or  administrator  is  entitled  in  that  character,  and 
thfl  in  like  manner,  within  one  year  from  the  grant  or  within  such  further  time  as  the  said 
Co)  •^-  may  from  time  to  time  appoint,  exhibit  an  account  of  the  estate,  showing  the  assets 
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According  to  the  mles  of  the  High  Court  at  Calcutta,  in  all  cases  in  which 
executors  or  administrators  neglect  to  file  their  inventories  or  accounts  for  two 
months  beyond  the  time  allowed  to  them  by  law,  the  Registrar  is  ordered  to 
issue  necessary  citations  and  other  process  to  compel  the  filing  of  the  same 
and  to  charge  the  parties  making  default  with  the  costs  thereof.^ 

In  all  cases  where  a  grant  has  been  made  of  probate  intended  to  have  effect 
throughout  the  whole  of  British  India,  the  executor  of  any  person  dying  in 
British  India  and  leaving  property  in  more  than  one  province,  must  inclnde, 
in  the  inventory  of  the  effects  of  the  deceesed,  his  moveable  or  immoveable  pro- 
perty situate  in  each  of  the  provinces :  and  the  value  of  such  property  in 
each  province  respectively  must  be  separately  stated  in  the  inventory.* 

One  of  the  most  important  duties  of  an  executor  is  the  collection  of  the 
debts  due  to  the  testator  at  the  time  of  his  death  and  the  payment  of  the 
testator's  debts.  In  the  collection  of  the  former  he  must  exercise  reasonable 
diligence,*  and  if  by  neglecting  to  get  in  any  part  of  the  property  he  occasions 
loss  he  will  be  held  liable  to  that  extent.*  Thus,  if  by  unduly  delaying  to 
bring  an  action  he  enables  a  debtor  of  the  deceased  to  avail  himself  of  the 
statute  of  limitations  he  will  be  personally  liable.^ 


which  have  come  to  his  hands  and  the  manner  in  which  they  have  been  applied  or  dis- 
posed  of. 

"  (2)  The  High  Gonrt  mSy  from  time  to  time  prescribe  the  form  in  which  an  inventoiy  or 
account  nnder  this  section  is  to  be  exhibited. 

'^  (3)  If  an  exeontor  or  administrator,  on  being  required  by  the  Ooort  to  exhibit  an  in- 
ventory or  account  nnder  this  section,  intentionally  omits  to  comply  with  the  x«qaisitioii, 
he  shall  be  deemed  to  have  committed  an  offence  nnder  section  176  of  the  Indian  Penal  Cods. 

"  (4)  The  exhibition  of  an  intentionallj  false  inventory  or  account  nnder  this  sectum 
shall  be  deemed  to  be  an  offence  nnder  section  193  of  that  Code." 

^  Bnle  690,  Belohambers's  Rnles  and  Orders,  p.  276.  Mr.  Belchambers,  in  his  note  to  tliii 
rule,  points  ont,  that  no  citation  has  been  issned  bj  the  Registrar  e»'Offi,cio  since  1848, 

'  Indian  Succession  Act,  s.  277A,  and  Probate  and  Administration  Act,  s.  99,  as  amended 
respectively  by  ss.  8  and  16  of  Act  VI  of  1889.  The  following  rule  obtains  in  the  Higfc 
Gonrt,  Calcutta :  "  In  all  cases  in  which  it  is  sought  to  obtain  an  unlimited  grant  of  probate 
or  letters  of  administration,  it  must  stated  in  the  petition  that,  so  far  as  the  petitioner  htf 
been  able  to  ascertain  and  is  aware,  there  are  no  property  and  effects  besides  those  specified 
as  required  by  s.  277A  of  the  Indian  Succession  Act :  and  the  petitioner  shall  undertaJce,  is 
case  of  its  being  afterwards  found  that  there  are  other  properties  and  effects,  that  h  riO 
pay  the  court-fee  payable  in  respect  thereof,  and  also,  in  the  case  of  letters  of  administ:  too, 
that  he  will  give  such  further  bond  (of  the  nature  contemplated  by  s.  256  of  the  Snoor  aoo 
Act),  with  a  surety  or  sureties  as  he  may  at  any  time  be  called  on  by  the  Registrar  to  f  "-^ 
Belohambers's  Rules  and  Orders,  p.  281. 

*  Indian  Succession  Act,  s.  275  ;  Act  V  of  1881,  s.  100. 

*  Ibid,,  328  ;  Act  V  of  1881,  s.  147.  • 

*  Hayvoard  v  Kinsey^  12  Mod.,  573  ;  Williams  on  Executors,  p.  990. 
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If  the  assets  are  accidentally  lost  or  destroyed,  the  executor  will  not,  in 
general,  be  liable.*  It  is  otherwise  where  he  ought  to  have  sold  or  converted 
the  assets,  and  they  are  subsequently  lost.^  There  is,  however,  no  fixed  period 
within  which  executors  and  administrators  must  realize  assets  outstanding  upon 
improper  investment,  and  the  period  at  which  the  loss  is  to  be  calculated  depends 
on  the  particular  nature  of  the  property  and  the  evidence  of  the  case.^  But  an 
executor  will  be  responsible  if  he  allow  money  to  remain  on  personal  security 
longer  than  is  absolutely  necessary.^  And  he  will  be  personally  liable  if  he 
leave  outstanding  a  debt  to  the  testator  from  a  defaulting  co-executor.^  Where 
toi  executor  employs  an  agent  to  collect  money  under  circumstances  which  make 
such  employment  proper,  and  the  money  is  lost  by  the  agent's  insolvency,  the 
harden  of  proof  is  not  on  the  executor  to  show  that  the  loss  was  not  attribut- 
able to  his  own  fault  but  on  the  persons  who  seek  to  charge  him  to  prove  that 
it  was.* 

An  executor  cannot  carry  on  the  trade  of  the  testator,  except  for  a  reason- 

,..»--.  .....         •.■,..  .  ■.     .  '       .-     « 

able  time  for  the  purpose  of  winding  it  up,7  but  he  may,  and  in  some  cases  is, 
bound  to  complete  contracts  entered  into  by  the  testator.^  If  he  should  carry 
on  the  business  of  the  testator,  he  will  render  himself  liable  on  all  debts  con- 
tracted in  the  course  of  the  business  after  the  testator's  death.^  Where 
a  trader  by  his  will  has  directed  his  executors  to  carry  on  his  trade  and  to 
employ  a  specific  portion  of  the  estate  for  the  purpose,  the  rule  is,  that 
although  the  executor  is  personally  liable  for  debts  incurred  by  him  in  carrying 
on  the  trade  pursuant  to  the  will,  he  has  the  right  to  resort  for  his  indemnity 
to  the  specific  assets  so  directed  to  be  employed,  but  no  further.  ^^ 

As  to  the  payment  of  debta^  the  Indian  Acts,^^  provide  that  they  shall  be 
paid  in  following  order :  1st,  FunejaL^^gtcnses  according  to  the  degree  and  status  ' 
of  the  deceased,  death-bed  charges  including  fees  for  medical  attendance  andf 
board  and  lodging  for  one  month  previous  to  his  death  ;«  2ndly,  Expenses^pf  pb-^f 
taiTiiTig  probate  including  costs  incurred  for,  or  in  respect  of  any  judicial  pro-^' 

'  Jonea  y.  Lewis,  2  Yes.,  Sen.,  240. 

*  Clough  v.  Bond,  8  M.  and  C,  497  j  Fry  v.  Fry,  27  Beav.,  144. 

*  Hughes  v.  Empson,  22  Beav.,  181. 

*  Totoell  V.  Evavis,  5  Vee.,  839. 

*  StifUs  ▼.  Gup,  1  Mao.  and  G.,  422 ;  Candler  y.  Tillett,  22  Beay.,  257.      Intestate  and 
Tei      nentary  Snocession  in  India,  p.  283. 

In  re  Brier,  L.  B.,  27  Ch.,  238. 

In  re  Chancellor,  L.  E.,  26  Ch.  Div.,  42. 

^ollinson  y.  Lister,  20  Beav.,  355. 

ahouchere  y.  Tupper,  11  Moo.,  P.  C,  198 ;  Wightman  y.  Toumroe,  1  M.  and  S.,  412. 

r»  re  Johnson,  L.  E.  15  Ch.  Diy.,  548  ;  see  In  re  Cameron,  L.  E.,  26  Ch.  Div.,  19. 

Indian  Snocession  Act  and  Probate  and  Administration  Act. 

Indian  Sncoession  Act,  s.  279 ;  Act  VI  of  1881,  s.  I9I, 
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'  ceedings  that  may  be  necessary  for  administering  the  estate  ;^  3rdly,  Wages  doe 
for  services  rendered  to  the  deceased  within  three  months  proceeding  his  death  bjr 
any  labourer,  ortizan  or  domestic  servant  ;•  4thly,  All  other  debtfl,  includiof 
;  debts  due  to  the  executor  equally  and  rateably  as  far  as  the  asseta.of  the  deceased 
i  will  extend,  no  creditor  being  allowed  priority  over  another  by  reason  of  his  debt 
being  secured  by  an  instrument  under  seal  or  otherwise.^  What  are  sometimes 
called  *'  executorship  expenses  "  or  "  testamentary  expenses  "^  in  England  mean 
the  expenses  which  are  payable  first  and  second  in  order,  and  include  costs  inciirp»l 
by  executors  in  obtaining  the  advice  of  solicitors  or  counsel  as  to  the  distribntion 
of  their  testator's  estate ;  also  the  costs  of  the  executors  and  other  parties  in 
an  action,  whether  instituted  by  the  execators  themselves  or  by  a  beneficiBiT, 
for  the  administration  of  the  estate :  also  the  funeral  expenses ;  also  expenses 
incurred  by  the  executors  for  the  protection  of  specific  legacies,  and  paymaito 
by  the  executors  in  discharge  of  debts  falling  due  from  the  testator's  estate 
after  his  death.^ 

Section  282  of  the  Indian  Succession  Act  and  the  corresponding  section  of 
the  Probate  and  Administration  Act,  which  direct  that  all  debts  known  to  the 
executor  shall  be  paid  equally  and  rateably,  do  not,  it  has  been  held,  interfere 
with  the  right  of  a  decreeholder  to  have  his  decree  satisfied  out  of  the  property 
of  a  deceased  person  to  the  exclusion  of  other  creditors,  after  deducting  ih» 
expenses  chargeable.* 

In  England,  an  executor  was  entitled  to  retain  his  own  debt  out  of  legal  assets 
of  the  testator,  although  the  debt  might  be  barred  by  the  Statute  of  limitations.^ 
Here,  however,  there  is  no  such  right  of  retainer  in  priority  to  the  creditors.' 

^  J&td.,  8.  280 ;  Act  V  of  1881,  8.  102. 

'  Ibid.,  8.  281 ;  Aot  V  of  1881,  s.  103.  It  will  be  observed  that  s.  103  of  tbe  Probate  aad 
Administration  Acts  adds  the  words  "according  to  their  respective  priorities  (if  any)" at 
the  end  of  the  section.  This  seems  to  have  been  suggested  by  the  case  of  Nil  Komvl  SKav 
V.  BMd,  17  W,  JR.,  618  J  (8.  0.)  12  B.  L.  R.,  287. 

As  to  what  persons  may  be  included  in  the  term  '  domestic  servant/  see  Dh^imo  Sirs»#  r. 
Upendro  Mohun  Tagore,  8  B.  L.  B.,  244 ;  Bhitn  Das  v.  Upendro  Mohwn  Tagore,  9  B.  L.  B.,  App^ 
6 ;  and  Vithoha  Malhari  v.  Corfield,  3  Bom.,  H.  C.  B.,  App.,  21.  As  to  '  labourers '  and  '  vci- 
zans,'  see  Act  XIII  of  1859. 

•  Ihid.,  8.  282 ;  Act  V  of  1881,  s.  104. 

•  Executorship  expenses  are  not  distinguishable  from  testamentary  expenBes—Sharf  v. 
Lush,  L.  E.,  10  Ch.  D.,  468,  per  Jbssel,  M.  R. 

»  Sharp  ▼.  Lush,  L.  E.,  10  Ch.  D.,  468 ;  Pewny  v.  Penny,  L.  C,  11  Ch.  D.,  440.  Sfa:  ?« 
V.  Harrison,  L.  R.,  9  Oh.  D.,  816  ;  Harloe  v.  Harloe,  L.  B.,  20  Bq.,  471  j  Rilf  v.  Cam>'  l« 
6  Oh.  Div.,  984—998 ;  In  re  BieVs  Estate,  L.  R.,  16  Eq.,  577. 

•  Nil  KomvX  8haui  v.  Reed,  17  W.  B.,  513  j  (S.  C.)  12  B.  L.  B.,  287. 

•  Stahlschmidf  v.  Lett,  1  Sim.  and  G,,  415 ;  Hill  v.  Walker,  4  E.  and  J.,  166. 

•  Indian  Succession  Act,  s.  212  ;  Act  Y  of  1881,  s.  104 ;  see  32  and  33  yict.»  ^ 
to  priority  among  creditors  in  England. 
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In  England,  in  the  case  of  Bdchmond  v.  Whitey^  where  an  executor,  who  was 
a  creditor  of  the  testator,  claimed  to  retain  his  own  debt  out  of  the  moneys  paid 
into  the  credit  of  an  action  by  the  residuary  legatees  for  administration,  in 
priority  to  the  costs  of  the  action  and  the  debts  of  the  creditors,  it  was  said,  that 
the  right  of  an  executor  to  retain  his  own  debt  was  not  a  right  which  the  Court 
was  disposed  to  extend,  and  the  Court  refused  to  allow  the  right  of  retainer. 

m 

It  would  appear  that  an  executor  who  pays  such  debts  as  he  knows  of  otherwise 
than  equally  and  rateably  as  far  as  the  assets  of  the  deceased  will  extend,  will 
be  personally  liable  for  any  loss  occasioned  to  a  creditor  of  the  deceased  by  such 
improper  distribution  of  the  assets  ;•  but  in  order  to  charge  him,  his  knowledge 
must  be  actual  as  distinguished  from  constructive  or  imputable  knowledge.^ 

In  distributing  the  assets,  an  executor  or  administrator  must  be  careful  to 
pay  such  debts  as  have  a  priority  first ;  for,  on  a  deficiency  of  assets,  if  he  has, 
with  notice,  paid  other  debts  first,  he  must  answer  the  preferential  debts  out  of 
his  own  estate.^  A  testator  cannot  himself,  by  the  terms  of  his  will,  change 
the  legal  order  of  distribution  of  his  assets.^ 

In  England,  an  executor  is  not  bound  to  plead  the  Statute  of  Limitations 
against  the  demand  of  one  claiming  to  be  a  creditor  of  the  estate.^  So,  in  Madras, 
in  1877  it  was  held,  in  the  case  of  The  Administrator- General  v.  HawMns^  that  the 
Administrator- General  was  authorized  to  pay  a  barred  debt.*  In  Bombay,  also, 
it  was  held,  in  1873,  that  an  executor  might  pay  a  debt  justly  due  by  his  testator, 
though  barred  by  the  Statute  of  Limitations  ;  and  that  he  would  in  equity  be 
allowed  credit  for  the  payment.®  Now,  by  s.  28  of  the  present  Limitation  Act, 
XV  of  1877,  at  the  determination  of  the  period  limited  for  instituting  a  suit  for 
possession  of  any  property,  the  right  to  the  property  is  extinguished,  and  it 
may  be  questioned  whether,  having  regard  to  this  section,  an  executor  or  ad- 
ministrator will  now  be  Justified  in  paying  a  barred  debt.^^ 

An  executor  under  a  will  to  which  the  Hindu  Wills  Act  did  not  apply,  it 
was  held,  had  no  power  by  acknowledgment  to  revive  a  debt  barred  by  limitation, 
except  as  against  himself  .^^ 

•  L.  E.,  10  Oh.  D.,  727. 

'  Asiatic  Banking  Corporation  \r.  Amador  ViegaHf  8  Bom.  H.  C.  R.,  20. 

•  Ibid. 

•  See  Williams  on  Exeontors,  993  and  1033. 

Vumer  v.  Cox,  8  Moore's  P.  C,  288.     Intestate  and  Testamentary  S accession  in  India, 
p.  2     . 

See  Coombs  v.  CoombSf  L.  B.,  1  P.  and  D.,  289  ;  Vane  y.  Rigden,  L.  B.,  5  Chan.,  669. 

L  L.  B.,  I  Mad.,  267. 

See  Ritchie  ▼.  StoJces,  2  Mad.  H.  C.  B.,  255,  474. 

Tillackchand  Ein&wmal  ▼.  Jitamal  Sudaram^  10  Bom.  H.  C,  B.,  206. 

^ee  Mohesh  Loll  v.  Biwunt  Koomaree,  I.  L.  B.,  6  Gale,  355  j  (S.  C.)  7  C.  L.  R  ,  121. 

)ee  Oopal  Narain  Monoomdar  v.   MuddonmtUty  Guptee^  14  B.  L.  R.,  21.     Intestate  and 
Tes       tentary  Saocession  in  India,  p.  287. 
Y  V 
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Where  any  property  comes  into  the  hands  of  any  Administrator-GfiBeral 
nnder  the  Regimental  Debts  Act,  26  and  27  Vict.,  c.  67,  s.  21,  he  must  admiiufi* 
ter  the  same  in  accordance  with  the  provisions  of  that  Act  relating  to  prefer- 
ential charges ;  and  by  s.  4  of  the  Statute,  the  following  classes  of  expenses  and 
debts,  in  the  case  of  an  officer  or  soldier  dying  on  service,  are  to  be  considered 
preferential  charges  on  his  personal  estate  and  payable  thereont  in  preferenoi 
to  all  other  debts  and  liabilities,  and,  as  among  themselves,  in  the  following  ^ 
order: — (1.)  Expenses  of  last  illness  and  funeral,  (2.)  Military  debts.  And 
where  the  death  occurs  out  of  the  United  Kingdom,  (3.)  Servants'  wages  not 
exceeding  two  months'  wages  to  each  servant,  and  (4.)  Household  expense 
incurred  within  a  month  before  the  death  or  the  last  issue  of  pay  to  the  deceased 
whichever  is  the  shorter  period.  By  s.  6  of  the  Statute,  the  surplus  only  of  the 
personal  property,  after  paying  the  preferential  charges,  shall  be  deemed  pa> 
sonal  estate. 

Now,  in  England,  32  and  33  Vict.,  c.  46,  which  does  not  apply  to  ScotiaiMt 
pi*ovides  (s.  2)  that  in  the  administration  of  the  estate  of  every  person  who  shall 
die  on  or  after  the  1st  day  of  January  1870,  no  debt  or  liability  of  such  persoo 
shall  be  entitled  to  any  priority  or  preference  by  reason  merely  that  the  same  ii 
secured  by,  or  arises  under  a  bond,  deed  or  other  instrument  under  seal,  or  is 
otherwise  made  or  constituted  a  specialty  debt,  but  all  the  creditors  of  sach 
person,  as  well  special  as  simple  contract,  shall  be  treated  as  standing  in  equl 
degree,  and  be  paid  accordingly  out  of  the  assets  of  such  deceased  pereoa, 
whether  such  assets  are  legal  or  equitable,  any  statute  or  other  law  to  the  confamiy  ! 
notwithstanding ;  provided  always  that  the  Act  shall  not  prejudice  or  effect  any  ] 
lien,  charge  or  other  security  which  any  creditor  may  hold  or  be  entitled  to  for  the 
payment  of  his  debts  (s.  1).  Now,  inasmuch  as  succession  to  moveable 
property  of  a  deceased  person  is  regulated  by  the  law  of  the  country  in  which 
he  had  his  domicile  at  the  time  of  his  death,^  it  must  frequently  happen,  that 
the  distribution  of  the  moveable  property  of  a  peraon  dying  in  this  countrr 
having  his  domicile  elsewhere  must  be  distributed  otherwise  than  under  the  pro- 
visions of  the  Indian  Succession  Act  or  other  enactments  in  India.  So  far  as 
debts  are  concerned,  s.  283  of  the  Indian  Succession  Act,  as  it  was  originallj 
enacted,  directed  that  if  the  domicile  of  the  deceased  was  not  in  British  India, 
the  application  of  his  moveable  property  to  the  pajTuent  of  his  dehts  was  to  be 
regulated  by  the  law  of  the  country  in  which  he  was  domiciled.*  That  ~  ion, 
however,  has  been  amended  by  s.  9  of  Act  VI  of  1889,  and  now  in  the  a  ded 
section  the  law  of  British  India  has  been  substituted  for  that  of  tho  co^  in 


^  Indian  Sncoession  Act,  s.  5. 

'  See  Miller  v.  Administrator- Oeneralf  I.   L.  R.,  1   Cal.,  421  ;  sectioa  2S3  of  isn 

SuooeBsion  Act  is  not  incorporated  in  the  Probate  and  Administration  Aot« 
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which  the  deceased  was  domiciled.^  In  England,  also,  it  is  the  rule  as  to  personal 
property  that  the  priorities  of  creditors  are  to  be  regulated  by  the  law  of  the 
Gonntry  in  which  the  testator  was  domiciled,  though  the  personal  assets  may 
be  in  another  country.* 

As  to  inunoveable  property  it  is  almost  a  universal  rule  that  succession  to 
such  property  is  governed  by  the  lex  loci  rei  sitae,  or  the  law  of  the  country  in 
which  it  is  actually  situate.^  In  cases,  however,  of  a  deceased  person  not  domicil- 
ed in  India,  where  a  creditor  was  entitled  under  s.  283  of  the  Indian  Succession 
Act  to  any  preference  over  any  class  of  creditors  in  India  in  the  application  of 
the  moveable  property  to  the  payment  of  his  debt,  he  was  not  allowed  to 
share  in  the  proceeds  of  the  immoveable  property  in  India,  unless  he  gave  up  the 
preference  in  respect  of  the  moveable  property.*  This  rule  is  analogous  to  the 
equitable  doctrine  of  marshalling  which  in  England  applies  in  the  case  where 
there  are  two  claimants  and  two  funds,  both  of  which  are  available  to  one 
claimant,  but  only  one  to  the  other.  The  former  is  compelled  to  resort  to 
that  fund  which  the  other  cannot  reach. ^ 

The  whole  estate  of  the  testator  being  liable  in  the  hands  of  the  executor 
for  the  payment  of  the  debts  of  the  tesfcator,  all  debts  of  whatever  description 
must  be  discharged  before  legacies  are  satisfied.®  Even  voluntary  bonds  must 
be  paid  by  the  executor  in  preference  to  legacies.*^ 

In  cases,  where  the  estate  of  the  deceased  is  subject  to  any  contingent  liabi- 
lities, the  executor,  in  order  to  protect  himself  from  possible  liability,  will  not  be 
bound  to  pay  any  legacy  without  a  sufficient  indemnity  being  given  to  meet  any 
liability  which  may  become  due.^  It  may  happen,  for  instance,  that  there  are 
outstanding  covenants  of  the  testator  which,  though  yet  unbroken,  may  or  may 
not  be  broken.  Should  such  covenants  be  broken  the  executor  would  be 
liable  to  answer  the  damage  de  bonis  propriis.  In  Spode  v.  Smithy^  it  was  held 
\  that  if  an  executor,  acting  bond  fide  under  the  conviction  that  the  assets  were 
{amply  sufficient  for  the  payment  of  the  testator's  debts,  permits  specific^ legatees 

*■  The  illustration  to  a.  283  of  the  Indian  Succession  Act  is  repealed  by  s.  9  of  Act  VI 
of  1889. 

•  WUson  ▼.  Dunsany,  18  Beav.,  293. 

'  JBirtwistle  v.  Vardillf  7  Gl.  and  F.,  895.     The    Indian    Succession    Act  s.  5  adopts 

the  rule. 

Indian  Succession  Act,  s.  284.    This  section  is  of  course  not  applicable  to  Hindus  etc., 

and      "  not  been  incorporated  in  the  Probate  and  Administration  Act. 

)e  Qalton  v.  Hancock,  2  Atk.,  436  ;  Williams  on  Executors,  1719  et  seq, 

idian  Succession  Act,  s.  285 ;  Act  V  of  1881,  s.  105  ;  Williams  on  Executors,  1347. 

mes  T,  Powell,  1  Eq.  Ca.  Abr.,  84,  PI.  2 ;  Hales  v.  Cox,  32  Beav.,  118 ;  Williams  on 

£x€     .ors,  1347. 

dian  Succession  Act,  s.  28G ;  Act  V  of  1881,  s.  lOG. 
Aass.  Ch.  Gas.,  511. 
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!  jbo  retain  or  possess  themselves  of  articles  bequeathed  to  them,  he  will  be  answer- 

ableJFor  the  value  of  those  articles  with  interest,  if  there  should  ultimatelj-  be  » 

'   deficiency  of  assets,  although  the  deficiency  should  be  caused  by  sub8eqiieat| 

.   events  which  he  had  no  reason  to  anticipate. 

In  England,  Romilly,  M.  R.,  expressed  an  opinion,  that  where  the  est&l«| 
is  administered  in  Court,  and  an  executor  acts  under  the  orders  of  the  Court,*  lie| 
will  be  protected  from  liability  in  all  cases,  and  this  appears  to  be  now  full] 
established.*  After  the  payment  of  debts  and  necessary  expenses,  tlut 
funeral  and  testamentary  expenses,^  specific  legatees  are  to  be  discharged  withont 
any  abatement,  except  where  there  are  specific  legatees  of  a  particular  fai 
in  which  case  there  may  be  an  abatement  of  the  legacies  inter  se.^  The 
general  estate,  being  primarily  liable  for  the  payment  of  debts  and  neoesa 
expenses,  all  that  is  not  specifically  bequeathed  must  be  exhausted  before  spedfic 
legatee,  can  be  called  upon  to  contribute.^  If,  therefore,  the  assets,  after  paj] 
ment  of  debts,  necessary  expenses,  and  specific  legacies,  are  not  sufficient  to  p»] 
all  the  general  legacies  in  full,  the  latter  must  abate  or  be  diminished  in  eqnaj 
proportions  and  the  executor  has  no  right  to  pay  one  legatee  in  preference  H 
another,  nor  to  retain  any  money  on  account  of  a  legacy  to  himself  or  to  anj 
.^  person  for  whom  he  is  a  trustee.^  Even  where  there  is  a  bequest  of  spedfij 
j(  chattels  charged  with  the  payment  of  a  pecuniary  legacy  and  of  all  the  testator*] 
'  just  debts  and  funeral  and  testamentary  expenses,  the  general  undisposed 
residue  will  be  applied  in  the  first  place  to  the  payment  of  the  charge.^ 

The  fact  that  a  legacy  is  given  to  a  wife  or  child  otherwise  unprovided  forj 
or  for  a  charity,*  or  to  an  executor  for  his  care  and  trouble,^^  will  not  privik 
it  from  abatement.     In  England,  it  seems  that  if  there  be  any  valuable  considc 
ation  for  the  testamentary  gift,  as  where  a  general  legacy  is  given  in  considei 
ation  of  a  debt  owing  to  the  legatee,  or  of  the  relinquishment  of  any  ri^t  oi 
interest,  such  legacy  will  be  entitled  to  a  preference  of  payment  over  the  othi 
general  legacies,  which  are  mere  bounties,*!  but  the  debt  or  interest  mnsj 

^  In  Dean  v.  Aliens  20  Beav.,  1. 

*  England  v.  Tredegar^  L.  B.,  1  Eq.,  344.     See  Brewer  v.  Toeock^  28  Bear.,  310.      See 
22  and  23  Vict.,  o.  35,  s.  29.     Intestate  and  Testamentary  Saooession  in  India,  p.  289. 

*  See  Indian  Snocession  Aot,  ss.  279,  280 ;  Shaf^p  ▼.  LubH,  10  Gh.  D.,  468. 
^  SUech  Y.  Torrington,  2  Yes.  Sen.,  564 ;  Tage  v.  LeapingMoeUi  8  Yes.,  463 ;  Re  Je/r 

Trust,  L.  R.,  2  Eq.,  68. 

'  See  Baker  v.  Farmer,  L.  B.,  3  Gh.,  537. 

*  Indian  Snocession  Act,  s.  287 ;  Aot  Y  of  1881,  s.  107. 
^  Bevoett  v.  Snare,  1  DeQ.  and  Sm.,  333. 
"  Bloioer  v.  Morret,  2  Yes.  Sen.,  420. 

*  Attomey-Cfeneral  ▼.  Bohine,  2  P.  Wms.,  22 1  Dimcan  v.  Watte,  16  Bear.,  204. 
>•  Fretwell  ▼.  Stacf^,  2  Yem.,  434. 
"  Williams  on  Executors,  1370*1. 
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be  in  existence  at  the  testator's  death.^  It  has  been  held  that  the  mle  does  not 
apply  to  a  bequest  to  pay  the  debts  of  the  testator  where  the  creditors  have 
received  a  composition  of  less  than  their  amonnt ;'  or  to  a  bequest  to  pay  the 
debts  of  a  third  person,  whether  he  be  a  relative  or  not.^ 

In  England,  if  an  intention  can  be  collected  that  particular  legacies  shall  have 
a  preference,  that  intention  must  be  followed  ;^  but  a  mere  direction  that  a  legacy 
is  to  be  paid  in  the  first  place,  or  immediately,  or  a  direction  as  to  the  time  of 
payment,  will  not  save  legacies  from  the  abatement.^  But  where  the  testator 
directs  that  a  particular  legacy  shall  be  paid  at  all  events,  or  that  a  particular 
legatee  shall  be  paid  her  legacy  in  fuU,^  or,  having  given  several  legacies,  he 
afterwards  adds,  that  as  there  will  be  a  considerable  surplus  he  gives  further 
legacies,^  the  particular  legacy,  or  the  first  given  legacies,  shall  have  a  prefer- 
ence.^ The  fact  that  the  time  for  payment  of  a  legacy  is  deferred,  will  not 
give  other  legacies  priority  in  the  distribution  of  assets.^  In  all  cases  the  onw 
lies  on  the  party  seeking  priority  to  make  out  clearly  and  conclusively  that  such 
priority  was  intended. ^^ 

Annuities,  in  England,  charged  on  personal  estate  are  dealt  with  as  general 
legacies  and  abate  with  them.^^  So,  in  India,  a  legacy  for  life,  sums  appropriated 
by  will  to  produce  an  annuity,  and  the  value  of  an  annuity,  where  no  sum  has 
been  appropriated,  are  treated  as  general  legacies  for  the  purpose  of  abatement.^* 
For  the  purpose  of  abatement  the  value  of  annuities  must  be  ascertained.^^ 
Strictly  speaking,  there  is  no  residue  until  all  debts  and  legacies  have  been  paid, 
A  residuary  legatee,  therefore,  cannot  call  upon  general  legatees  to  abate.^^  . 

Where  there  is  a  demonstrative  legacy,  and  the  assets  are  sufficient  for 
the  payment  of  debts  and  necessary  expenses,   the  legatee  has  a  preferential 

*  Burridge  v.  Bradyl,  I  P.  W.,  127 ;  Blower  y.  Morret^  2  Vos.  Seu.,  420 ;  Heath  r.  Dxend*/, 
1  Rosa.,  Ch.  Ga.,  643. 

«  Coppin  y.  Coppin,  2  P.  W.,  296. 
■  Shirt  V.  TTMfby,  16  Ves.,  393 
^  Lewin  v.  Lewint  2  Yes.  Sen.,  416. 

*  BUnoer  v.  Morret,  2  Ves.  Sen.,  420. 

*  Marsh  v.  Evans,  1  P.  W.,  668. 

*  Attomey-OeMral  v,  RohinSy  2  P.  W.,  24. 

*  See  Johnson  v.  Johnson,  14  Sim.,  818 ;  Stammers  v.  Halilley,  12  Sim.,  42. 

*  Nickisson  v.  Cockill,  9  Jnr.,  N.  S.,  976. 

*®  MUler  y.  HuMlestone,  3  Mac.  and  G.,  618.  Intestate  and  Testamentary  Snccession 
in  India,  pp.  290-291. 

*'  MUler  y.  Huddlestone,  3  Mao.  and  G.,  613  ;  Hume  v.  Edwards,  3  Atk.,  698. 

**  Indian  Snooesaion  Act,  s.  291 ;  Act  Y  of  1881,  s.  ill. 

>•  Ab  to  the  mode  of  ascertaining  the  value  of  annnities,  see  Todd  y.  Bielhy,  27  Reay., 
853 ;  Fotts  y.  Smith,  h.  B.,  8  Eq.,  683 ;  see  supra  p.  800. 

>^  Re  I^n^s  Estate,  L.  R.,  8  Kq.,  482. 
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claim  for  payment  of  hie  legacy  out  of  the  fund  from  which  the  legacy  is  direct- 
ed to  be  paid,  until  such  fund  is  exhausted.  ^  If,  however,  after  the  fund  ii 
exhausted,  part  of  the  legacy  still  remains  unpaid,  he  is  entitled  to  rank  for 
the  remainder  against  the  general  assets  as  for  a  legacy  of  the  amount  of  such 
unpaid  remainder.'  In  other  words,  a  demonstrative  legacy  is  liable  to  abate 
with  general  legacies  when  it  becomes  a  general  legacy  by  reason  of  the  failure 
of  the  fund  out  of  which  it  is  payable.*  If  the  assets  are  not  sufficient  to 
answer  the  debts  and  the  specific  legacies,  an  abatement  must  be  made  from  the 
latter  ratably  in  proportion  to  their  respective  amounts.* 

The  title  of  a  legatee  to  his  legacy  is  not  complete  until  the  executor  has 
assented  to  it.^  But  before  such  assent,  the  legatee  has  an  inchoate  right  to  the 
legacy  which  is  transmissible  to  his  personal  representatives  in  case  of  his  death 
before  it  is  paid  or  delivered.^  The  rule  as  to  the  necessity  for  the  executor  s 
assent  is  imposed  by  the  law  for  the  protection  of  the  executor,  who  is  respon- 
sible to  the  creditors  for  the  satisfaction  of  their  claims  to  the  extent  of  the 
whole  estate,  without  regard  to  the  testator's  having  by  his  will  direct'Cd  that 
a  portion  of  it  should  be  otherwise  applied.'^  The  assent  may  be  verbal,  and 
it  mSy  be  either  express  or  implied  from  the  conduct  of  the  executor.*  Once 
given,  the  assent,  it  seems,  cannot  be  retracted.  Accordingly,  where  executors 
have  set  apart  and  appropriated  assets  to  meet  a  legacy  they  cannot  retain  or 
impound  any  part  of  the  appropriated  assets  to  meet  a  debt  due  from  the 
legatee  to  the  general  estate  of  the  testator.* 

The  assent  of   executors  to  a  legacy  may  be  conditional,  and,  unless  the 

condition,  where  it  is  one  which  they  may  enforce,  be  performed,  there  is  no  assent 

and  the  title  of  the  legatee  is  not  completed.^®     Even  in  the  case  of  a  legacy  to 

himself,  the  assent  of  an  executor  is  necessary  to  complete  his  title,  and  such 

j^f^     ■  .  assent  will  be  implied  if  in  his  manner  of  dealing  with  the  property  of  Ae 

|UtbC«N»  testator  he  does  any  act  which  is  referable  to  his  character  of  legatee  and  not 

W|/'       to  his  character  of  executor. ^^ 

^.  *  Indian  Succession  Act,  s.  289  ;  Act  V  of  1881,  8.  109. 

»  Ibid. 
*  •  MvZlins  V.  Smithf  1  Dr.   and  Sm.,  210,  per  Kindbeslby,  V.  C. ;  see  Creed  v.   Creeds  11 

CI.  and  Fin.,  509. 
I  *  Ibid.y  8.  290 ;  Act  V   of  1881,   8.  10  ;  see  Williams  on  Exeoutors,   p.  ia77 ;    Slecc^,  r. 

Torrington,  2  Ves.  Sen.,  561—564. 

*  Indian  Succession  Act,  s.  292  ;  Act  V  of  1881,  b.  112. 

*  Williams  on  Exeoutors,  p.  1378. 
'  Ibid. 

'  Indian  Succession  Act,  s.  298  ;  Act  V  of  1881,  s.  118. 

*  Ballard  v.  Marsden,  L.  E.,  14  Ch.  Div.,  874. 

*•  Indian  Succession  Act,  s.  294 ;  Act  V  of  1881,  s.  114. 
^^  Indian  Succession  Act,  s.  295  ;  A4t  Y  of  ^881,  s.  IIS. 
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The  effect  of  the  assent  of  the  executor  to  a  specific  bequest  is  to  divest 
his  interest  as  executor  therein,  and  to  transfer  the  subject  of  the  bequest  to  the 
legatee,  unless  the  nature  or  the  circumstances  of  the  property  require  that 
it  should  be  transferred  in  a  particular  way.^  Upon  assenting  to  a  specific 
legacy  the  executor  becomes  a  trustee  for  the  legatee.^  In  the  case  of  a  legacy 
to  executors  in  trust  for  certain  purposes  mentioned  by  the  will,  their  assent 
has  the  effect  of  causing  the  bequest  to  cease  to  be  part  of  the  testator's  estate, 

4 

and  to  convert  the  executors    into  trustees  for  those  who  are    beneficially 
interested.^ 

Although  the  assent  of  the  executor  gives  effect  to  a  legacy  as  from  the 
death  of  the  testator,^  the  executor  is  not  bound  to  deliver  any  legacy  until  one 
year  from  the  death  of  the  testator.^     This  is  a  mere  rule  of  convenience  adopted' 
to  give  the  executor  sufficient  time  to  inform  himself  of  the  state  and   amount  > 
of  the  testator's  assets  and  discharge  the   debts  of  the  deceased,  and  it  does  not  j 
in  any  way  prevent  the  vesting  of  the  legacies.^    Even  where  the  testator  has  ( 
directed  that   payment  of  the  legacies  should  be  made  before  the  expiration  of 
a  year  from  his  death,  the  executor  is  not  bound  to  make  the  payment  before 
the  expiration  of  the  year.^     Where,  however,  a  testator  gives  an  absolute  dis- 
cretion to  his  executors  to  postpone  the  sale  and  conversion  of  his  estate,  they 
are  not  bound  by   the  rule  to  convert  the  property  within  a  year,  even  though 
some  of  the  property  consists  of  shares  in  an  unlimited  Company,  and,  in  the 
absence  of  mcUa  fides,  they  are  not  liable  for  loss  arising  to   the   estate  for  non« 
conversion.^ 

An  executor  who  pays  a  legacy  admits  assets  for  the  payment  of  all.  If 
the  paym.ent  be  made  voluntarily  and  there  should  be  a  deficiency  to  pay  the 
other  legacies,  the  executor  cannot  call  upon  the  legatee  to  refund,^  unless  the 
payment  were  made  under  a  mistake  of  facts,  ^^  or  debts  of  which  he  had  no 
notice  afterwards  appear.^*  If,  however,  the  payment  were  made  under  an 
order  of  a  Judge,  he  may  in  such  a  case  do  so.^* 

■  Indian  Saocession  Act,  s.  293  ;  Act  V  of  1881,  s.  113. 
»  D»j»  ▼.  Bwiord,  19  Beav.,  402. 

*  Ihid. 

*  Indian  Saocession  Act,  s.  296  ;  Act  Y  of  1881,  s.  116. 

*  Indian  Saocession  Act,  s.  297  ;  Act  Y  of  1881,  s.  117. 

irthsho^re  v.  Chalie,  10  Yea.,  13. 

•aoke  y.  LewU,  6  Madd.,  858  ;  see  Benson  y.  Maude,  6  Madd.,  15. 

re  Norrington,  L.  B.,  13  Ch.  D.,  654. 
dian  Succession  Act,  s.  317  ;  Act  Y  of  1881,  s.  136. 
oe  lAve^ey  v.  Livesey,  3  Bnss.,  287. 

dian   Saocession   Act,   s.   319 ;  Act   Y  of  1881,   s.   138 ;  Nelthorp   y.   Biscoe,    1   Ch. 

idian  Saocession  Act,  s.  316 ;  Act  Y  of  1881,  s.  185. 
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As  a  general  rale  a  creditor  of  the  testator  may  compel  a  legatee  who 

m 

has  been  paid  to  ref  and,  whether  the  assets  of  the  testator  were  or  were  xmiC 
safficient  at  the  time  of  his  death  to  pay  both  debts  and  legacies,  and  whether 
the  payment  of  the  legacy  by  the  executor  was  voluntary  or  not.^     Bat  he  masA 
^  do  BO  by  soit  institatod  within  three  years  from  the  date  of  the  payment.* 

If  an  executor  gives  such  notices  for  creditors  to  bring  in  their  claims  ss 
are  required  by  the  High  Court  before  he  distributes  the  estate,  he  will  not  be 
liable  to  any  creditor  of  whose  claim  he  had  no  notice.^  But,  although  the 
executor  is  discharged,  any  creditor  may  within  three  years  from  the  distribn- 
tion,^  follow  the  assets  into  the  hands  of  the  persons  who  may  have  received 
them.^  The  right  of  a  creditor  to  make  legatees  refund  may,  apparently,  be 
lost  by  laches^  acquiescence  or  such  conduct  as  would  make  it  inequitable  for  the 
Court  to  allow  such  right.^ 

An  unpaid  legatee  or  a  legatee  who  has  been  compelled  to  refund  by  a 
creditor  cannot  compel  a  legatee  who  has  been  paid  to  refund  any  part  of  his 
legacy  where  the  assets  were  originally  sufficient  to  pay  all,  whether  the  legacy 
were  paid  to  him  with  or  without  suit,  and  whether  the  assets  might  have 
subsequently  become  deficient  by  the  devastavit  of  the  executor,^  or  from 
accidental  circumstances.^  It  is  otherwise  where  the  assets  were  not  ori- 
ginally sufficient.^  But  in  that  case  the  legatee  must  proceed  in  the  fir^t 
place  against  the  executor  if  he  is  solvent,  ^^  because,  the  assets  being  insuffi- 
cient, the  payment  of  any  one  or  more  of  the  legacies  was  a  devastavit. ^^ 
If  the  executor  is  insolvent,  or  not  liable  to  pay,  the  unsatisfied  legatee 
can  oblige  each  legatee,  who  has  been  satisfied,  to  refund  in  proportion.^' 
Where  a  legatee  is  compelled  to  refund  any  portion  of  his  legacy,  interest 
is  not  chargeable  against  him,  and  in  all  cases  the  refunding,  as  between  l^atees. 
must  not  exceed  the  sum  by  which  the  satisfied  legacy  ought  to  have  been  reduced, 
if  the  estate  had  been  properly  administered.^* 

■ 

*  Indian  Snooession  Act,  s.  821 ;  Act  V  of  1881,  s.  140. 

«  Act  XV  of  1877,  Sohed  II,  Art.  43  ;  see  Qillespie  v.  Ahxander,   3  Rnss.  Ch.  Ca.,  136. 7. 
"  Indian  Snooession  Act,  s.  320 ;  Act  V  of  1881,  s.  139. 

*  Act  XV  of  1887,  Sched.  II,  Art.  43. 

»  Indian  Succession  Act,  s.  320 ;  Act  V  of  1881,  s.  139.     See  9  Geo.  IV,  c.  33. 

*  Ridgwajf  v.  Neiwsteadf  80  L.  J.,  Ch.,  889. 

^  Indian  Sncoession  Act,  s.  322  ;  Act  V  of  1881,  s.  141. 

*  Fwmick  v.  darkey  31  L.  J.,  Ch.,  731  j  see  Peterson  v.  Teternon,  L.  R.,  3  fiq..  111. 

*  Indian  Sncoession  Act,  s.  323 ;  Act  V  of  1881,  a.  142. 
^*  Ibid. 

*»  Orr  ▼.  Kaines,  2  Ves.  Sen.,  194. 

*«  Indian  Succession  Act,  s.  323  ;  Act  V  of  1881,  s.  142 ;  see  1  Eoper  in  Legacies,  y,      B, 

4th  Edn. 

>•  Indian  Succession  Act,  ss.  324,  326  ;  Act  V  of  1881,  ss.  143,  144. 


COIfVBRSlON  AND   INVESTMENT  OF  TE8TAT0R*S   ESTATE.  385 

After  the  payment  of  the  debts  and  legacies  the  surplos  or  residue  must  be 
paid  to  the  residuary  l^atee,  where  such  a  legatee  has  been  appointed  by  the 
will.'-  If  he  shall  have  died  before  payment  of  debts  and  legacies,  the  residue 
will  deyolre  upon  his  representatives.* 

Chapter  XXXV  ll  of  the  Indian  Succession  Act  and  Chapter  X  of  the 
Probate  and  Administration  Act,  provide  rules  for  the  conversion  of  the  testator's 
estate,  the  investment  of  funds  to  provide  for  legacies,  other  than  specific  legacies, 
where  such  legacies  are  given  for  life,*  or  are  payable  at  a  future  time,*  or  are 
contingent.^ 

...  ♦ 

In  the  case  of  a  bequest  of  a  residue  to  a  person  for  life  without  any  direc- 
tion to  invest  the  same  in  any  particular  securities,  the  subject  of  the  bequest 
must,  under  s.  305*  of  the  Indian  Succession  Act,  be  converted  and  invested  in 
securities  sanctioned  by  the  High  Court.  If  there  be  such  a  direction,  then, 
under  that  Act  and  also  under  the  Probate  and  Administration  Act,  the  residue 
of  the  estate  must  be  converted  and  invested  in  securities  of  the  kind  specified.'' 
The  time  and  manner  in  which  the  conversion  and  investment  must  be  made  is 
in  the  discretion  of  the  executor,  but  until  the  conversion  and  investment  is 
completed,  the  person  who  would,  for  the  time  being,  be  entitled  to  the  income 
of  the  fund,  when  so  invested,  is  entitled,  under  the  Indian  Succession  Act,*  to 
interest  at  4  per  cent.,  and,  under  the  Probate  and  Administration  Act,*  to 
interest  at  6  per  cent,  per  annum  upon  the  market  value  (to  be  computed  as  of 
the  date  of  the  testator's  death)  of  such  part  of  the  fund  as  shall  not  have  been 
invested  in  the  specified  securities.  In  England,  if  an  executor  is  expressly 
directed  to  convert  the  estate,  either  immediately  or  within  a  reasonable  time, 
and  he  retains  investments  made  by  the  testator  without  reasonable  excuse,  he 
will  be  charged  in  the  case  of  loss  or  depreciation  with  the  amount  which  the 
investments  would  have  produced  if  converted  at  the  time  when  the  conversion 
ought  to  have  been  made.^^  • 

*  Indian  Saooession  Act,  8.  326  ;  Aob  Y  of  1881,  s.  145. 

*  Indian  SacceBsion  Act,  a.  91. 

*  Indian  Snooession  Act,  as.  801—305  and  30f> ;  Act  V  of  1881,  ss.  121,  125. 

*  Indian  Succession  Act,  s.  302 ;  Act  Y  of  1831,  s.  122. 

idian  Sacoession  Act,  s.  304  ;  Act  Y  of  1881,  s.  124. 

here  is  no  section  in  the  Probate  and  Administration  Act  corresponding   with  s.  305 
of  t      Indian  Saocession  Act. 

-idian  Sacoession  Act,  s.  306  ;  Act  Y  of  1881,  s.  125. 

idian  Sacoession  Act,  s.  307. 

ct  Y  of  1881 ,  B.  126. 

tee  Howe  v.  {Sari  of)  Dartmouthy  7  Yes.,  137 ;  Brice  v.  Stokes,  11   Yes.,  319,  2  Tudor's, 
L.  C      "»  975,  et  seq, 
W  W 
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In  the  case  of  a  bequest  to  a  minor,  where,  by  the  terms  of  the  will  the 
minor  is  entitled  to  immediate  payment  or  possession  of  the  subject  matter  of 
the  bequest,  and  there  is  no  direction  in  the  will  to  pay  or  deliver  it  to  any 
person  on  his  behalf,  both  the  Indian  Succession  Act^  and  the  Probate  and  Ad- 
ministion  Act^  direct  that  the  executor  or  administrator  shall  pay  or  deliver  the 
same  into  the  Court  of  the  District  Judge,  by  whom,  or  by  whose  District  Delegate, 
the  probate  was,  or  letters  of  administration  with  the  will  annexed,  were  grant- 
ed, to  the  account  of  the  legatee,  unless  the  legatee  be  a  ward  of  the  Court  of 
Wards ;  and  if  the  legatee  be  a  ward  of  the  Court  of  Wards,  the  legacy  shall  be 
paid  into  that  Court  to  his  account,  and  such  payment  into  the  Court  of  the 
District  Judge,  or  into  the  Court  of  Wards,  as  the  case  may  be,  shall  be  a 
sufficient  discharge  for  the  money  so  paid  ;  and  such  money,  when  paid  in,  shall 
be  invested  in  the  purchase  of  Government  securities,  which,  with  the  interest 
thereon,  shall  be  transferred  or  paid  to  the  person  entitled  thereto,  or  otherwise 
applied  for  his  benefit,  as  the  Judge  or  the  Court  of  Wards,  as  the  case  may  be, 
may  direct. 

By  s.  32  of  the  Official  Trustee's  Act,  XVII  of  1864,  it  was  provided  that, 
"  if  any  infant  or  lunatic  shall  be  entitled  to  any  gift  or  legacy  or  residue  or  share 
thereof,  it  shall  be  lawful  for  the  executor  or  administrator  by  whom  such 
legacy,  residue  or  share  may  be  payable  or  transferable,  or  the  party  by  whom 
such  gift  may  be  made,  or  any  trustee  of  such  gift,  legacy,  oi  residue  or  share 
to  pay  or  transfer  the  same  to  the  Official  Trustee  appointed  unjier  this  Act 
(XVII  of  1864),  provided  that  the  leave  of  the  High  Court  to  make  such  pay- 
ment shall  be  first  obtained  by  motion  made  on  petition.  Any  money  or  pro- 
perty paid  or  transferred  to  the  Official  Trustee  or  vested  in  him  under  this 
section  (32)  shall  be  subject  to  the  same  provisions  as  are  contained  in  this  Act 
as  to  other  property  vested  in  such  Official  Trustee  under  the  provisiona 
thereof."* 

As  to  allowances  for  maintenance  the  general  rule  in  England  is,  that  where 
a  bequest  is  vested  and  immediate,  so  that  the  legatee,  if  he  were  of  age,  would 
be  entitled  to  receive  his  legacy  at  the  end  of  the  year  from  the  testator's  death, 
the  Court  will  order  maintenance  out  of  the  interest  of  the  legacy,  although  no 
express  provision  be  made  for  maintenance  and  even  though  the  income  he 
expressly  directed  to  accumulate,  provided  the  parents  of  the  infant  legatee  ' 
are  unable  to  maintain  him.  But  no  such  allowance  will  be  made  by  the  Court 
if  the  parents  be  of  ability,*  and  ability,  it  seems,  must  be  understood  in  thr    mso 

^  S.  308,  as  amended  by  Act  VI  of  1881,  s.  8. 
«  9.  127. 

•  WilliamB  on  Bxecators,  pp.  1416-17.     Seo  Qrcenwell  v.  Gre^nioell,  5  Vob.,  194 ;         <  ^■ 
Blackhurnj  9  Ves.,  470. 
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of  ability  to  maintain  and  educate  according  to  the  fortune  and   expectations' 
of  the  infant.^ 

The  legatee  of  a  specific  legacy  is  entitled  from  the  testator's  death  to 
whatever  interest  or  produce  accrues  in  respect  of  the  subject  of  the  legacy, 
imless  the  legacy  is  contingent,  in  which  case  he  is  not  entitled  to  the  interest 
or  produce  until  the  vesting  of  the  legacy.  In  the  interval  between  the  testa- 
tor's death  and  the  vesting  of  the  legacy,  the  interest  or  produce  forms  part  of 
the  residue  of  the  testator's  estate.* 

In  the  case  of  a  general  residuary^jequest  which  is  vested,  the  legatee  is 
entitled  to  the  interest  or  produce  of  the  residuary  fund  from  the  death  of 
the  testator,  but  if  such  a  bequest  is  contingent  the  interest  or  produce  goes  as 
undisposed  of  .^ 

In  the  case  of  general  legacies,  if  a  time  is  fixed  for  payment,  interest 
begins  to  run  from  the  time  fixed,  but,  if  no  time  is  fixed,  the  executor  has  a 
year  allowed  within  which  to  reduce  the  estate  into  possession,  and,  therefore, 
interest  is  payable  upon  legacies  from  the  expiration  of  that  time.*  It  may,  and 
does  happen  that  actual  payment  in  some  instances  is  impracticable  within  the 
year,  yet  in  legal  contemplation  it  is  considered  that  the  right  to  payment 
existed  and  carried  with  it  the  right  to  interest  and  actual  payment. ^  The 
rule  in  case  of  general  legacies  where  no  time  is  fixed  is  subject,  both  in 
England  and  this  country,^  to  exceptions  in  the  case  of  legacies  in  satisfaction 
of  a  debt,7  legacies  where  the  testator  was  the  parent  or  a  more  remote  ancestor 
of  the  legatee,  or  has  put  himself  in  the  position  of  a  parent  to  the  legatee,^ 
and  legacies  to  minors  with  a  direction  that  maintenance  be  paid  thereout 
to  the  minors,^  in  all  of  which  instances  interest  is  payable  from  the  death 
of  the  testator.  If  no  time  is  fixed,  a  direction  to  pay  as  soon  as  possible 
will  not  entitle  an  ordinary  general  legatee  to  interest  before  the  expiration  of 
a  year  from  the  testator's  death.  If  the  testator  is  a  parent  or  a  more  remote 
ancestor  of  the  legatee,  or  has  put  himself  in  loco  parentis  to  the  legatee,  and 
the  legatee  is  a  minor,  even  where  a  time  is  fixed  by  the  will  for  payment, 
interest   is  payable,  not  from   the  time  fixed   according  to  the  general  rule, 

*  Williams  on  Executors,  p.  1417,  note  (o).    Intestate  and  Testamentary  Sacccssion  in 
India,  p.  802. 

'  Indian  Snccession  Act,  s.  309 ;  Act  of  V  1881,  s.  128. 
[ndian  Succession  Act,  s.  810 ;  Act  Y  of  1881,  s.  129. 
odian  Succession  Act,  s.  811. 
7ood  y,  Penoyrej  13  Ves.,  p.  834,  per  Grant,  M.  R. 
ndian  Succession  Act,  s.  311 ;  Probate  and  Administration  Act,  s.  130. 
Ilarh4  y.  Sewell,  3  Atk.,  99. 
Wils(m  y.  Maddison,  2  Y.  and  C,  872. 
'\eelcford  y.  Tohin,  1  Yes.  Sen.,  380  j  see  in  In  Re  Richards,  L.  R.,  8  Eq.,  119. 
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but  from  the  death  of  the  testator,  unless  a  specific  sam  is  given  by  the  will 
for  maintenance.* 

We  have  seen  that,  where  no  time  is  fixed,  the  first  payment  of  an  aimnitj 
is  to  be  made  at  the  expiration  of  a  year  from  the  testator's  death.*  Erea 
though  an  earlier  period  than  that  is  fixed  for  the  first  payment,  no  interest  is 
payable  on  the  arrears  of  an  annuity  within  the  first  year  from  the  testator's 
death .^  If  a  sum  of  money  is  directed  to  be  invested  to  produce  an  annuity, 
interest  is  payable  upon  it  from  the  death  of  the  testator.^ 

The  rate  of  interest  upon  legaoiiB  is  4  per  cent,  under  the  Indian  Suc- 
cession Act,^  and  6  per  cent,  per  annum  under  the  Probate  and  Admini«trfr- 
tion  Act.* 

In  general  an  executor  is  personally  responsible  for  any  act  by  which  the 
/\  y  assets  of  the  testator  are  wasted  or  subjected  to  loss  or  damage  by  any  mis- 
management or  misapplication  contrary  to  his  duty  as  an  executor,?  as  where 
he  pays  an  unfounded  claim,  or  neglects  to  give  notice  to  renew  a  raloftble  lease 
renewable  by  notice.^  So,  an  executor  will  be  liable,  if  he  occasions  loss  to  thfl 
estate  by  neglecting  to  get  in  part  of  the  assets.^  Any  mismanagentient  by  tiie 
executor  by  which  loss  is  occasioned  to  the  estate  of  the  testator  is  tenned 
devastation  or  a  devastavit. 

An  executor  is  not  ordinarily  liable  for  the  devastavit  of  his  co-execut<]r 
of  which  he  was  not  cognizant,^®  but  it  is  otherwise,  if  he  directly  or  indirectlj 
contributed  to  it,  as  by  unnecessarily  allowing  his  co-executor  to  have  poesesdoB 
and  control  of  the  assets.!^  In  the  case  of  Shipbrook  y.  Hinchinbrook^^  it  yi^» 
held  that  executors  might  be  charged  with  negligence  by  joining  in  a  tnuisfer  ■ 
to  a  co-executor  upon  his  representation  that  it  was  necessary  for  the  purpose  ■ 
of  paying  off  debts,  but  that  they  were  not  liable  so  far  as  they  might  be  able 
to  prove  the  application  of  the  property  transferred  to  that  purpose,  although 


S 


'  Indian  Saccession  Act,  a  812  ;  Aot  Y  of  1881,  s.  131. 
«  Indian  Snoceasion  Aot,  s.  298  ;  Act  V  of  1881,  s.  118. 

*  Indian  Saoceasion  Act,  a.  814 ;  Aot  Y  of  1881,  a.  183. 

*  Indian  Snoceaaion  Act,  a.  315  ;  Aot  of  V  1881,  a.  184. 

•  S.  318. 

•  S.  132. 

'  B&c.  Abr.,  Bxeoutora  (L)  1 ;  Indian  Snoceaaion  Act,  a.  827  j  Aot  V  of  1881,  b. 

"  Indian  Snoceaaion  Aot,  a.  327,  illnatrationa  (a)  and  (6j. 

^  Ibid,  a.  328  ;  Act  V  of  1881,  a.  147. 

'®  Longford  v.  Gkwcoi^ne,  11  Vea.,  333  j  Di»  v.  Bufford,  18  Beav.,  412. 
"  Langford  v.  Oascoigne,  11  Vea.,  338  ;  8hiphrooh  ▼.  Hiiwhinhrook,  11  Vea.,  U,  ndiir 

V.  Tillety  22  Beav.,  263. 

»•  11  Vea.,  252. 
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ike  erecator  had  posseBsion  of  other  funds,  not  through  his  co-executors,  which 
he  had  wasted.  If  an  executor  stands  by  and  sees  a  breach  of  trust  committed 
hj  his  co-executor,  he  will  be  responsible  for  the  breach  of  trust.^  Thus,  where 
an  executor  permitted  his  co-executor  to  carry  on  the  trade  of  the  testator  and 
there  was  a  loss,  he  was  held  liable.^ 

It  is  a  rule  in  England  that  where  assets  have  actually  come  into  the 
possession  of  an  executor,  he  is  in  the  position  of  a  gratuitous  bailee,  and  there- 
fore cannot  be  charged  without  some  wilful  default,^  and  there  seems  nothing 
in  the  Indian  Acts  to  militate  against  that  rule  being  applied  in  India.  In  the 
case  of  Job  v.  Jb6,*  the  executor  delivered  part  of  the  stock  in  trade  of  the 
testator,  who  was  a  watchmaker,  to  J.,  a  watchmaker  and  jeweller,  for  the 
purpose  of  being  sold  in  the  ordinary  course  of  trade.  J.  became  bankrupt 
and  his  trustee  took  possession  of  all  his  stock  in  trade,  including  the  goods  of 
the  testator,  and  sold  the  whole,  as  being  within  the  order  and  disposition  of 
the  bankrupt.  The  Master  of  Bolls  (Sir  Geoboe  Jessel)  held  that  the  exe- 
cntor  was  not  liable,  as  there  had  been  no  wilful  default.  In  order  to  obtain  an 
account  afirainst  an  executor  on  the  footing  of  wilful  default  it  is  necessary  to 
allege  and  prove  at  least  one  instance  of  wilful  default.^ 

Executors  will  be  liable  for  loss  or  damage  which  accrues  after  the  time 
they  ought  to  have  sold  the  property.*  They  will  also  be  liable  if  they*  invest 
.  the  money  of  the  testator  in  improper  or  unauthorized  securities,'^  or  if,  without 
great  reason,  they  permit  money  to  remain  upon  personal  security  longer  than 
is  absolutely  necessary  and  loss  accrues.^  Although  an  executor  is  liable  for 
loss  occasioned  by  his  not  getting  in  the  estate  of  the  testator,  yet  if  he  act 
in  the  honest  exercise  of  his  discretion  as  to  the  time  of  selling  property  of 
a  very  uncertain  and  speculative  character,  he  ought  not  to  be  held  personally 
responsible  for  loss  arising  from  his  not  having  sold  within  twelve  months.* 
In  Buxton  v.  Buxton,^  an  executor  who  allowed  part  of  a  testator's  assets  to 
remain  invested  in  Mexican  bonds  for  a  year  and  seven  months  after  the 
testator's  death,  and  eventually  sold  the  bonds  at  a  lower  price  than  might 
have  heen  obtained  by  a  sale  at  an  earlier  period,  but  who  appeared  to  have 

*  Booth  V.  Booths  1  Beav.,  126. 

*  Jbid.  f  see  Horton  y.  BrockUhurtt  (No.  2),  29  Beav.,  610. 

*  Job  V.  Job,  L.  R.,  6  Oh.  D.,  662  j  see  In  re  Symons,  L.  B.,  21  Ch.  D.,  767. 
L  B.,  6  Ch.  D  ,  662. 

Massey  v.  McLsaey^  2  J.  and  H.,  728  ;  see  In  re  Bovoen,  L.  B.,  '20  Ch.  D.,  688. 

Fry  V.  Fry,  27  Beav.,  144. 

See  Waik»r  ▼.  Symonds,  8  Swan.,  68  ;  Stickney  v.  Sewell,  1  M.  and  C,  8. 

^(njoeil  V.  Evans^  5  Vee.,  889  i  see  Lwoaon  v.  Copeland,  2  Bro.  0.  C,  166. 

darsden  v.  Kent,  L.  B.,  6  Ch.  D.,  698. 
1  My.  and  C,  80. 
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acted  throughout  with  diligence  and  good  faith,  was  held,  under  the  circum- 
stances,  not  to  be  liable  for  the  loss  consequent  on  hia  not  having  sold  them 
sooner.  In  Grayhurn  v.  Olarkson^  where  the  the  testator,  who  held  shares  in 
an  unlimited  liability  company,  directed  his  executors  to  convert  his  estat« 
with  all  convenient  speed,  the  executors  were  held  responsible  for  an  omis- 
sion to  sell  within  twelve  months,  no  reason  having  been  suggested  for  the 
delay.  In  Selhy  v.  Bowie^^  Knight  Bruce,  L.  J.,  thus  laid  down  the  law  on 
this  subject :  "  Where  an  executor  acts  honestly,  it  is  not  every  act  of  impru- 
dence, nor  every  act  of  bad  management,  that  is  sufficient  to  charge  him.  There 
must  in  each  case  be  some  gross  act  of  what  the  law  calls  wilful  default — some 
gross  and  striking  inattention  to  his  duty  through  which  loss  has  been  sustain- 
ed by  those  for  whom  he  is  trustee." 

In  dealing  with  the  leaseholds  of  a  testator  or  intestate,  an  executor  or 
administrator  may  grant  an  underlease,  if  necessary,  for  the  due  administrati<m 
of  the  property,  but  cannot  give  an  option  of  purchase  at  a  future  time.* 

If  an  executor  improperly  sells  the  assets  at  an  imder- value  he  will  be 
[y\  \  responsible,*  but  if  he  acts  bond  fide  in  selling,  he  will  not  incur  liability  even 
where  the  sale  is  at  an  under- value. ^ 

An  executor  is  not  justified  in  carrying  on  the  trade  of  the  testator  except 
for  the  purpose  of  winding  it  up,  but  he  may  in  some  cases  be  bound  to  complete 
contracts  entered  into  by  his  testator.*  Even  if  the  testator  by  his  will  direct 
that  his  executor  should  carry  on  his  business,  the  executor  will  be  personallj 
liable  for  the  debts  incurred  by  him  in  carrying  on  the  trade  pursuant  to  the 
will,  but  if  specific  assets  were  directed  to  be  employed  in  the  business,  he  will 
be  allowed  to  resort  to  such  specific  assets  for  his  indemnity.'^  "  It  is  a  rule 
without  exception,"  said  Lord  Langdale,  M.  R.,  in  Kirhman  v.  JBooih^  that 
to  authorize  executors  to  carry  on  a  trade  or  to  permit  it  to  be  carried  on  with 
the  property  of  a  testator  held  by  them  on  trust,  there  ought  to  be  the  mosfc 
distinct  and  positive  authority  and  direction  given  by  the  will  itself  for  that 
purpose." 


»  L,  R.,  8  Oh.,  606. 

•  9  Jut.,  N.  S.,  426. 

•  Oceanic  Steam  Navigation  Co.  v.  Sutherhurry,  L.  R.,  16  Ch.,  Dr(C.  A.),  236.  IntoetAte 
and  Testamentary  Snccession  in  India,  p.  312. 

•  Bice  V.  Gordon,  11  Beav.,  266. 

•  Selhy  V.  Bowie,  9  Jnr.,  N.  S.,  426. 

•  Collinson  v.  Lester,  20  Beav.,  856. 

^  In  re  Johnson,  L.  R,,  15  Gh.  D.,  548. 

®  11  Beav.,  280 ;  see  In  re  Chancellor,  L.  R.,  26  Ch.  D.,  42  j  Broton  v.  OelUtley,  u,  .  S 
Oh.,  751 J  In  re  Cameron,  L.  R.,  26  Oh.  D.,  19,  as  to  the  disposal  of  profits  whore  a  b  ?«s 
is  carried  on  by  executors. 


LIABILITIES   OP    EXECUTORS.  391 

Execators  may  appoint  one  of  their  body  to  be  their  agent,  and  where  they 
do  so,  they  are  to  be  treated  exactly  in  the  same  way  as  if  they  had  appointed  a 
stranger  as  agent,i  and  are  liable  for  his  defaults.  But  where  executors  employ 
an  agent  to  ^collect  money  under  circumstances  which  make  the  employment 
proper,  and  the  money  collected  is  lost  by  the  agent's  insolvency,  the  burden  of 
proof  is  not  on  the  executor  to  show  that  the  loss  was  not  attributable  to  his 
own  default,  but  on  the  persons  seeking  to  charge  him  to  prove  that  it  .was.* 
Executors  will  not  be  responsible,  where,  acting  from  necessity  or  according 
to  the  regular  course  of  business,  they  employ  an  agent  who  misapplies  money 
entrusted  to  him  belonging  to  the  estate.^  In  the  case  of  Bacon  v.  Bdcon^^  an 
executor,  who  was  resident  in  London,  remitted  money  of  the  testator  to  an 
attorney  in  the  country  to  pay  debts  due  from  the  testator  and  the  money  was 
misapplied,  and  he  was  held  not  to  be  liable.  But  executors  will  be  liable  if  they 
unnecessarily  allow  a  person  to  receive  money  and  that  person  misapplies  it.^ 

»  Toplia  V.  EarreUy  19  Beav.,  423  5  Home  v.  Fringle,  8  01.  and  Fin.,  264. 

*  /»  ra  Brier,  L.  R.,  26  Oh.  D.,  238. 

*  Edmunds  v.  Pedkj  7  Beav.,  239 }  Bacon  v.  Bacon,  5  Yes,,  334. 

*  5  Ves.,  334. 

*  Ghost  V.  Waller,  9  Beav.,  44-7  j  see  Bostock  v.  Flower,  L.  E.,  1  Eq.,  26. 
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LECTURE  XIT. 
MAHOMEDAN  LAW  OF  WILLS. 

Mahomedan  Wills  sanotioned  by  Koran — To  what  extent  valid — ^Definition — Animw  tedandi 
neoesflory — Capacity  of  testator— Wills  of  Minors  whether  valid — Who  may  be  Legfatees— 
Assent  by  heirs  to  legacies — What  beqnests  are  lawfol — What  may  be  devised— Ne- 
cessity for  acceptance — Bevooability  of  Mahomedan  wills— Snperstitions  uses — ^Perpetni- 
ties — Who  may  be  Exeontors — Hinors — Lunatics — Acceptance  of  executorship — ^Bemorai 
of  execators — Powers  of  executors — Probate  and  Administration  Act. 

In  dealing  witli  the  Hindu  Law  relating  to  wills,  I  pointed  out  that  the 
right  of  testamentary  disposition  was  not  sanctioned  by  the  ancient  Hindu  Law 
books,  and  I  endeavonred  to  trace  the  gradual  development  of  the  practica 
among  Hindus  of  making  wills,  until  the  right  of  testamentary  devise  receiTed 
judicial  recognition  as  part  of  the  substantive  law  of  the  land  throughout  prac- 
tically the  whole  of  India.  The  Mahomedan  Law  of  wills,  on  the  other  hand, 
is  not  the  outcome  of  any  such  development.  From  a  Mussulman's  point  of 
view  a  will  is  a  divine  institution  expressly  sanctioned  by  the  Koran.  Not  only 
is  the  right  of  making  wills  sanctioned,  but  its  exercise  is  regulated  by  the  Koran. 
"  O  true  believers  "  says  the  Koran  "  let  witnesses  be  taken  between  you  when 
death  approaches  any  of  you  at  the  time  of  making  the  testament :  let  there  be 
two  witnesses  from  among  you:  or  two  others  of  a  dilEerent  tribe  or  faith 
from  yourselves,  if  ye  be  journeying  in  the  earth  and  the  accident  of  death  befall 
you."i 

"  Wills  "  says  the  Hedaya  "  are  lawful  on  a  favourable  construction.  Ana- 
logy would  suggest  that  they  are  unlawful,  because  a  bequest  signifies  an  endow- 
ment with  a  thing  in  a  way  which  occasions  such  endowment  to  be  referred 
to  a  time  when  the  property  has  become  void  in  the  proprietor  [the  testator  :]— 
and  as  an  endowment  with  reference  to  a  future  period  (as  if  a  person  were 
to  say,  *  I  constitute  you  proprietor  of  this  article  to-morrow ')  ia  unlawful, 
supposing  even  that  the  donor's  property  in  the  article  still  continues  to  exist 
at  that  time,  it  follows  that  the  suspension  of  the  deed  to  a  period  when  the 
property  is  null  and  void  (as  at  the  decease  of  the  party)  is  unlawful  a  f  »i 
The  reasons,  however,  for  a  more  favourable  construction  in  this  particul  *w 
twofold.  First,  there  is  an  indispensable  necessity  that  men  should  ha  ihe 
power  of  TnftlpT^g  bequests,  for  Man,  from  the  delusion  of  his  hopes,  Ibit"      ri- 

^  Koran,  Ch,  Y,  English  transl.  by  Sale,  p.  95. 
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dent  and  deficient  in  practice;  but  when  sickness  invades  him  he  becomes 
alarmed  and  afraid  of  death.  At  that  period  therefore  he  stands  in  need  of 
compensating  for  his  deficiencies  by  means  of  his  property,  and  this  in  suck 
maimer,  that,  if  lie  should  die  of  such  illness,  his  objects  (namely,  compensation 
for  his  deficiencies,  and  merit  in  a  future  state)  may  be  obtained — or,  on  the  other 
hand,  if  lie  should  recover,  that  he  may  apply  the  said  property  to  his  wants, 
and  as  tbese  objects  are  attainable  by  giving  a  legal  validity  to  wills,  they  are 
therefore  ordained  to  be  lawful. — Secondly,  wills  are  declared  to  be  lawful  in 
the  Koran,  and  the  traditions  and  all  our  doctors  moreover  have  concurred  in 
this  opinion.''^ 

A  Mussulman  by  will  may  dispose  of  his  property  to  the  extent  of  one- 
third  of  it,  but  a  bequest  exceeding  that  amount  is  not  valid.  A  tradition, 
said  to  have  been  delivered  by  Abee  Vekass,  is  recognized  as  the  founda- 
tion of  the  restriction  imposed  by  the  Mahomedan  Law  upon  the  power  of 
testamentary  disposition  possessed  by  Mussulmans.  The  Koran  itself  is  silent  as 
to  the  extent  to  which  a  Mussulman  may  dispose  of  his  property  by  will.  The 
tradition  of  Abee  Vekass  is  as  follows  :  "  In  the  year  of  the  conquest  of  Mecca, 
being  taken  so  extremely  ill  that  my  life  was  dispaired  of,  the  Prophet  of  God 
came  to  pay  me  a  visit  of  consolation.  I  told  him  that  by  the  blessing  of  GU)d 
having  a  great  estate  but  no  heirs,  except  one  daughter,  I  wished  to  know 
*  if  I  might  dispose  of  it  all  by  toilV  He  replied,  '  No ! '  and  when  I  severally 
interrogated  him  *  if  I  might  leave  two-thirds  or  one-half '  he  also  replied  in 
the  negative — but  when  I  asked  "  if  I  might  leave  a  third,"  he  answered  '  Yes, 
you  may  leave  a  third  of  your  property  by  will :  but  a  third  of  your  property 
is  a  great  portion,  and  it  is  better  you  should  leave  your  heirs  rich  than  in  a 
state  of  poverty  which  might  oblige  them  to  beg  of  others.'  "* 

According  to  Mahomedan  Law  a  will  need  not  be  in  writing,^  for  neither 
the  Koratt  nor  the  traditions  require  that  a  will  should  be  written.  Before  the 
establishment  of  Islamism  writing  was  very  little  in  use  among  the  Arabs,  and 
in  the  early  commentaries  upon  their  laws,  all  deeds  are  regarded  as  being  mere- 
ly oral  or  nuncupative.  Wills,  therefore,  may  be  either  written  or  verbal,  a 
written  will  being  termed  waseutnameh  and  a  nuncupative  will  waseut.  A  will 
itaelf  is  defined  as  the  "  conferring  a  right  of  property  in  a  specific  thing,  or  in  a 
profit  or  advantage  in  the  manner  of  a  gratuity,  postponed  till  after  the  death 
of  he  testator.*  This  is  the  deSmtion  in  the  Futwa  Alumgiri.  The  testator  is 
dei  "linated  the  moosee,  the  thing  given  or  legacy,  the  moosa  hihee,  and  the  person 

[edaya,  IV,  Bk.  LII,  Ch.  I,  Hamilton,  p.  467. 
noted  in  Hedaya,  IT,  Bk.  LII,  Ch.,  I. 

Mxia  Begum  v.  Aka  Mahommed  Ibrahim,  1   Select   Eep.,  160 ;  Tt^meez  Begum  y.  Furihat 
Hoi     -,  2  N.  W.  P.  Rep.,  166  ;  Ajninooddoiclah  v.  Roshun  Ali  Khan,  5  Moore,  I.  A.,  199. 
aillie,  Hanif.,  p.  623. 
X    X 
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in  whose  favour  the  will  is  made,  or  the  legatee,  is  demonstrated  the  moota  le- 
hoo.  The  person  appointed  to  carry  the  will  into  execution  is  called  the  muee, 
or  executor.  1 

According  to  Mahomedan  law  a  devise  may  be  made  by  any  declara- 
tion from  which  the  intention  of  the  declarant  is  apparent  to  make  a  disposi- 
tion of  his  property  to  take  effect  upon  his  death.  The  devise  may  be  either 
to  the  legatee  for  his  own  benefit,  or  for  that  of  some  other  person,  or  for  some 
other  purpose  or  object.  To  use  the  phraseology  of  the  Mahomedan  text-books, 
a  devise  is  constituted  by  saying,  ^*  I  have  bequeathed  such  a  thing  to  such 
an  one '*  or  "I  have  bequeathed  towards  such  an  one "  or  by  any  other  expres- 
sions that  are  commonly  used  instead  of  these.*  The  first  of  the  expressions 
used  signifies  that  the  bequest  is  for  the  legatee's  own  benefit,  and  the  second 
(from  the  use  of  the  particle  ila)  indicates  that  the  person  to  whom  j  the  be- 
quest is  made  is  merely  executor  or  trustee  for  some  other  person  or  object. 

Under  certain  circumstances  a  valid  bequest  may  be  made  by  signs,  as  where 
a  man  is  dumb,^  or,  where  he  is  so  sick  (mariz)  of  a  mortal  disease  as  to  be 
unable  to  speak,  provided  that  his  meaning  can  be  understood  and  he  dies  with- 
out regaining  his  speech.* 

A  will  made  by  a  person  in  jest,  or  under  compulsion  or  mistake,  is  not 
valid. ^  In  such  a  case  the  animus  testandi  is  wanting.  In  this  respect  tiie 
Mahomedan  law  is  in  accord  with  the  English  law.*^ 

According  to  all  the  schools,  perfect  freedom  (i.  e.,  from  slavery)  in  ft 
testator  is  indispensably  requisite  to  the  validity  of  a  bequest.  A  slave,  there- 
fore, cannot  make  a  will,  whether  he  be  a  slave  under  the  absolute  control  of 
his  master  or  a  Tnookatih,  t.  e.,  one  who  has  entered  into  an  agreement  with 
his  master  for  his  ransom  or  emancipation,  although  he  may  leave  sufficieat 
effects  to  discharge  his  covenanted  ransom,''^  or  a  maaoonf  i,  e.,  a  slave  who  has 
obtained  a  license  to  work  for  himself.®  A  bequest  by  any  one  wb©  is  incom- 
petent to  perform  a  gratuitous  act  is  invalid,*  and  the  property  of  a  moakatib 
is  not  fit  subject  of  gratuitous  acts.^®  A  will,  however,  by  an  absolute  slave, 
or  a  mookatihy  is  valid,  if  it  is  referred,  as  to  its  operation,  to  a  time  subsequent  to 

•  Hedaya,  Vol.  IV,  Bk.  LII. 

»  Baillie,  Hanif.,  628  ;  Door  ool  Mokhtar,  818. 

•  Baillie,  Hanif.,  652 ;  Fut.  Alum.,  V.  p.  168. 

•  Baillie,  Hanif.,  p.  652  ;  Fafc.  Alnm.,  Vol.  VI,  p.  168. 

•  Baillie,  Hanif.,  p.  627. 

•  See  supra,  p.  63. 

'  IV  Hedaya,  LII,  Chap.  I,  p.  477. 

•  Baillie,  Hanif.,  p.  627  j  Ibid  Imamea,  p.  232. 
»  Baillie,  Hanif.,  p.  627. 

»•  IV  Hedaya,  LII,  Oh.  I,  477. 
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hiB  attainiiig  his  emancipation.^  So  if  a  mookatib  after  attaining  his  freedom 
assent  to  a  will  made  by  him  previously,  the  will  will  be  validated  ah  initio.^ 

A  will  by  a  person  who  is  insane  is  of  course  void.  According  to  the  Shiah 
law  perfect  intellect  is  necessary  to  the  validity  of  a  will.*  If  a  person  is  insane 
at  the  time  of  making  a  will,  but  afterwards  recovers  from  his  insanity  and 
then  dies,  the  will  is  still  invalid  for  want  of  competency  at  the  time  of  mak- 
ing it,* 

There  is  a  considerable  difference  of  opinion  between  the  schools  regarding 
the  capacity  of  an  infant  to  make  a  testamentary  disposition  of  his  property. 
According  to  the  Shiah  law,  the  will  of  a  youth  under  ten  years  of  age  is  not 
valid,^  but  when  he  has  attained  to  that  age  all  proper  bequests  by  him  in 
favour  of  his  relatives  and  others  are  lawful  according  to  the  most  common 
and  approved  doctrine  of  that  school,  if  he  is  capable  of  discernment  Some,  it 
is  said,  have  maintained  that  such  bequests  are  valid,  though  he  should  be  no 
more  than  eight  years  of  age,  but  the  tradition  in  favour  of  this  opinion  is 
uncommon  and  not  well  authenticated.^  According  to  the  Hanifi  law,  the  will 
of  a  youth  under  puberty  whether  he  be  moorohik  (that  is,  approaching  puberty) 
or  not,  is  unlawful.  And  it  makes  no  difference  whether  the  youth  have  been 
permitted  to  trade  or  been  under  inhibition,  or  whether  he  should  die  before 
or  after  pjiberty.'''  A  will,  however,  executed  by  a  minor  may  be  confirmed  or 
ratified  on  his  attaining  his  age  of  majority.^ 

A  bequest  by  an  insolvent  is  bad,  because  it  is  said  debts  have  a  prefer- 
ence over  bequests,  as  the  discharge  of  debts  is  an  absolute  duty,  whereas  bequests 
are  gratuitous  and  voluntary,  and  that  which  is  most  indispensable  must  be  con- 
sidered first.  If,  however,  creditors  relinquish  their  claim,  the  bequest  is  then 
valid,  the  obstacle  to  it  being  removed  and  the  legatee  being  supposed  to 
stand  in  need  of  his  legacy.^ 

I  now  pass  to  a  consideration  of  the  question  who  may  be  legatees  or  devisees. 
It  is  one  of  the  conditions  of  a  valid  bequest  that  the  legatee  or  moosa  Uhoo  shall 
be  competent  to  receive   it.^®    Accordingly,   under  Mahomedan  law  as  well  as 

*  BailUe,  Hanif.,  p.  627. 

*  Ihid.,  IV  Hedaya,  LII,  Chap,  I,  p.  477. 
'  BailHe,  Imamea,  p.  232. 

*  BaiUie,  Hanif.,  p.  627. 

*  BaiOie,  Imam.,  p.  232. 

*  BaiUie,  Imam.,  p.  232, 

'  BaiUie,  Hanif.,  p.  627  ;  see  IV  Hedaya,  Bk.  LIT,  p.  476. 

*  Ibid.j  627.    As  to  the  age  of  majority,  see  Majority  Act,  IX  of  1875. 

*  IV  Hedaya  LII,  p.  475. 

*  BaiUie,  Hanif.,  p.  624. 
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under  Hindu  law,  persons  not  in  existence '  at  the  death  of  the  testator  are 
incapable  of  taking  any  bequest  under  a  will.^  A  child,  however,  if  bom  within 
six  months  from  the  date  of  the  bequest  is  treated  according  to  the  Hanifi  law 
as  having  been  in  existence  at  the  time  of  the  bequest,  and  a  bequest  to  sncfa 
a  child  is  valid.'  In  other  words,  the  child  in  such  a  case  is  treated  as  having 
been  in  existence  in  contemplation  of  law.  It  is  necessary,  however,  that  the 
child  should  be  bom  alive,  for  if  it  be  still-bom,  the  bequest  is  void.  If  it  be 
bom  alive,  but  should  die  immediately  afterwards,  the  legacy  descends  to  its 
heirs.^ 

According  to  all  the  schools,  with  the  exception  of  the  Shafeis,  a  bequest  by 
a  Mahomedan  in  favour  of  Zimmees,  'not  being  Hurubees,  or  hostile  infidels, 
is  valid.^  A  bequest  to  an  alien  living  in  a  foreign  country  is  void,  even  where 
the  heirs  consent.^ 

A  bequest  in  favour  of  any  of  the  heirs  of  the  testator  is  invalid  withont 
the  consent  of  the  others.  This  is  the  law  according  to  all  the  schools  of 
Mahomedan  Law.  The  consent  must  be  given  after  the  death  of  the  testator, 
a  consent  given  previously  being  of  no  effect.^  In  determining  whether  a 
person  is  an  heir  or  not,  regard  must  be  had  to  the  time  of  the  testator's  death, 
and  not  to  the  time  of  the  making  of  the  will,'''  because  the  efficacy  of  the  mQ 
is  established  after  the  death  of  the  testator.'  The  ground  upoiv  which  a 
bequest  to*one  or  more  from  among  the  heirs  is  invalid  is  a  traditional  saying 
of  the  Prophet :  "  Gbd  has  allotted  to  every  heir  his  particular  right."  Besides, 
it  is  said,  in  the  traditions  "  a  bequest  to  particular  heirs  is  unjust." 

A  bequest  to  a  stranger  is  valid  without  the  consent  of  the  heirs,  but  onlj 
to  the  extent  of  a  third  of  the  testator's  estate,  unless  they  assent  to  it  after 
the  testator's  death,^  the  third  of  the  estate  being  determined  at  the  date  of 
the  death,  and  not  at  the  date  of  the  will.  A  person  from  whom  the  testator 
had  received  a  mortal  wound,  whether  the  wound  were  inflicted  intentionallj  or 
accidentally  is,  under  the  Sunni  law,  incapable  of  taking  a  bequest,^^  because 
it  is  recorded  in  the  traditions  that  'Hhere  is  no  legacy  for  a  slayer,"  and 
because,  the  person  who  inflicted  the  w^ound  having  thereby  hastened  the  death 

*  Baillie,  Hanif .,  p.  624  j  Imam.,  p.  244  j  see  Ahd^U  Cadur  v.    C.  A,  Turner,  I.  L.  Bw,  9^ 
Bom  ,  158. 

Baillie,  Hanif .,  p.  627  i  Imam.,  244. 

Baillie,  Hanif.,  628  ;  Imam.,  pp.  246-7. 

lY  Hedaya,  p.  478  ;  Baillie,  Haixif .,  p.  626 ;  Imam.,  p.  244. 

Baillie,  Hanif.,  p.  626. 

IV  Hodaya,  p.  470. 

Baillie  Hanif,  p.  625. 

IV  Hedaya,  p.  472. 

IV  Hedaya,  p.  468,  Baillie,  Hanif .»  p.  625 ;  Baillie,  Imam.»  p.  233. 

IV  Hedaya,  p.  471. 


ASSENT   OF   HEIRS   TO   LEGACIES.  397 

of  the  testator,  it  is  considered  that  he  should  be  excluded  from  all  benefit  under 
the  will  by  way  of  punishment.  According  to  Hanifa  and  Muhammad  the 
bequest  becomes  valid  if  the  heirs  consent,  but  Aboo  Yusoof  is  of  a  contrary 
opinion.^  If  the  legatee  at  whose  hands  the  testator  met  his  death  be  under 
the  age  of  puberty  or  insane,  he  is  not  excluded  from  the  benefit  intended 
for  him,  even  where  the  heirs  do  not  consent.* 

The  assent  of  heirs  once  given  cannot  be  retracted,  whether  it  be  to  a 
l^acy  in  excess  of  a  third  of  the  estate,  or  in  favour  of  an  heir,  or  of  the  slayer 
of  the  testator.  And,  after  the  heirs  have  once  assented,  they  cannot  refuse 
to  deliver  up  the  subject  of  the  bequest,  but  may  be  compelled  to  make  delivery, 
as  the  title  of  the  legatee  is  derived,  not  from  them,  as  Shafei  maintained, 
but  from  the  testator  himself.^  But,  although  a  bequest  to  the  slayer  of 
the  testator  cannot  take  effect  without  the  assent  of  the  heirs,  assent  is  not 
necessary  to  bequests  to  the  parents  or  other  ancestors  or  the  descendants  of 
the  slayer.^ 

In  all  cases  where  there  is  any  occasion  for  the  assent  of  heirs,  the  assent 
is  valid  only  when  the  person  who  grants  it  is  competent  to  grant  it,  as  when  he 
is  of  mature  age  and  sane.^  If  some  of  the  heirs  give  their  consent  and  some 
withhold  it,  the  bequest  is  valid  only  in  proportion  to  the  shares  of  those  who 
consent.^  . 

If  an  heir  affix  his  signature  to  a  will  as  a  consenting  party  thereto,  that 
will  amount  to  an  assent  to  the  legacies.^  The  Court  will  not  presume  the 
consent  of  an  heir  even  though  he  continue  to  reside  in  a  house  which  has  been 
assigned  by  the  will.  To  establish  an  assent  there  must  generally  be  evidence 
of  an  actual  assent  or  of  some  act  done  amounting  to  a  ratification.^ 

Acccording  to  the  Sunni  law,  assent  given  by  the  heirs  before  the  death 
of  the  testator  is  of  no  effect.  It  must  be  given  after  the  death,^  and,  as  already 
remarked,  once  given,  cannot  be  retracted. ^^  Under  the  Shiah  law,  it  seems  that 
there  is  a  difference  of  opinion,  but  that  the  more  common  and  approved 
opinion  is,  that  a  consent  given  before  the  death  of  the  testator  is  binding  upon 

*  IV  Hedaja,  Bk.  LII,  Ch.  I,  471 ;  Baillie,  Hanif.,  p,  626. 

*  BaiUie,  Hanif.,  p.  626. 

■  IV  Hedaya  Bk.  LII»  Ch.  I,  p.  460 ;  BaUUe,  Hanif .,  p.  626. 

*  «ailUe,  Hanif.,  p.  626. 

laillie,  Hanif.,  p.  625. 

V  Hedaya,  p.  473  ;  Baillie,  Imameai  p.  233. 
liadejah  Bihee  v.  Suffur  Ali,  4  W.  B.,  36. 

amcoomar  Ohwnder  Boy  v.  Faqueeroonissay  1  Ind.  Jar.  0.  S.,  119. 

afllie,  Hanif.,  p.  626;  Nudrut  Alt  y.  Zeinunniseaf  15  W.  R..  146;  Cherachour  y»  Valia 
2  21       H.  G.  B.,  860. 
bid.,  p.  626. 
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the  heirs.i  If  a  testator  have  no  heirs,  he  has  absolute  testamentary  power  to 
dispose  of  his  whole  estate  as  he  pleases,  without  the  consent  of  the  ruling 
power  as  uUimus  haeres.^  A  bequest  to  a  hostile  or  alien  infidel  is  invalid  succardr 
ing  to  all  the  schools,^  as  the  exercise  of  benevolence  towards  such  persons  is 
forbidden  in  the  Koran.* 


A  bequest  is  valid  in  favour  of  the   "  neighbour  "  of  the  testator,  no 
being  mentioned,  and  although  there  is  a  difference  of  opinion,  it  seems  ihat  it 
will  take  effect  in  favour  of  the  owner  of  the  next  adjoining  house.^ 

Bequests  to  the  following  classes  are  lawful : 

(1)  relations  (akraba)  ;* 

(2)  as*har,  i,  e.^  the  relations  of  the  testator  by  marriage  ;^ 

(3)  "  the  dhl  of  such  an  one,"  i,  e.,  "  the  family  or  people  of  such  an  one  ;* 

(4)  the  orphans,  the  blind,  the  lame,  or  the  widows  of  the  race   (binnee)  of 

such  an  one  ;^ 

(5)  the  children  (awlad)  of  the  race  (binnee)  of  such  an  one  ;i® 

(6)  the  heirs  of  such  an  one  ;^^ 

(7)  nearest  of  kin  j^* 

(8)  beggars  ;i» 

(9)  the  holy  shrine  ;i* 
(10)  musjids.i^ 

Bequests  for  pious  purposes,  as  for  pilgrimages,  prayers  and  other  religioua 
duties  and  observances  are  valid.^* 

According  to  the  Hanafi  law,  if  a  person  direct  by  his  will  that  his  body 
after  death  should  be  carried  to  a  certain  place  and  there  interred,  and  that  a 

»  Baillie,  Imam.,  p.  233. 

•  Baillie,  Hanif .,  p.  625 ;  see  Moohummvd  Meenoodeen  Khan  y,  Moohummud  Kaheentodeen 
4  Select  Bep.,  48. 

■  lY  Hedaya,  p.  473;  Baillie,  Hanif.,  p.  626;  Baillie,  Imam.,  p.  244. 

•  IV  Hedaya,  p.  473. 

•  IV  Hedaya,  p.  517  ;  Baillie,  Hanif.,  p.  660. 

•  Ibid.,  p.  512 :  Baillie,  Imam.,  p  247. 
»  Ih%d,y  618. 

•  Ihid.,  521. 

•  Ihid.,  622. 

»•  IV  Hedaya,  p.  524. 

»»  Ihid. 

»3  Baillie,  Hanif.,  Baillie,  Imam.,  246. 

»•  Baillie,  Imam.,  247. 

>♦  Baillie,  Hanif.,  p.  634. 

»»  IV  Hedaya,  pp.  514-516. 

>•  BailUe,  Hanif.,  p.  633. 
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caravanserai  is  to  be  erected  at  the  place,  it  seems  that  the  bequest  is  valid  as 
to  the  caravanserai  but  not  as  to  the  removal  of  the  body,  and  that  if  the  executor, 
ivithout  the  consent  of  the  heirs,  should  have  removed  the  body,  he  is  responsible 
for  the  expense  incurred  in  so  removing  it.^ 

A  direction  to  ornament  the  testator's  tomb  is  void.*  So,  a  direction  that 
a  testator's  tomb  should  be  plastered  and  a  vault  or  arch  placed  over  it  is  also 
unlawful,  except  in  places  where  such  precautions  are  required  against  the 
ravages  of  wild  beasts.^  So,  also  a  direction  that  so  much  of  one's  property 
l)e  given  to  persons  for  reading  the  Koran  over  the  testator's  grave  is  void.*  If 
a  bequest  be  made  for  good  purposes  (woojooh-ool-kheir)  it  may  be  expended 
in  erecting  bridges  or  musjids  or  for  students  of  learning.  ^  A  bequest  for  poor 
Christians  is  good.^ 

As  to  the  subject  of  a  legacy  it  is  indispensable  that  it  be  such  as  can 
lawfully  be  possessed  or  enjoyed.  Accordingly,  wine,  pigs  and  other  things,  the 
traffic  in  which  -  is  illegal  and  prohibited  among  Mahomedans,  cannot  be  the 
subject  of  a  valid  bequest.^  Either  the  substance  or  merely  the  usufruct  of 
the  testator's  estate  or  of  anything  belonging  to  it  may  be  given,  but  legacies, 
whether  of  the  substance  or  of  the  usufruct  are  restricted  to  one-third  of  the 
testator's  estate.^ 

A  bequest  for  what  are  called  sinful  purposes,  as  for  the  building  of  Jewish 
Synagogues  or  Christian  Churches,  or  for  aiding  tyrants  or  oppressors  is  void.^ 

According  to  both  the  Sunni  and  Shiah  Schools  acceptance  by  the  legatee 
of  the  legacy  is  necessary  to  complete  his  title.^^^  An  acceptance  during  the 
lifetime  of  the  testator  is  of  no  effect  according  to  the  former  school. ^^  Under 
Shiah  law  if  the  legatee  accept  before  the  death  of  the  testator,  the  acceptance 
is  lawful  or  discretionary,  but,  if  made  after  his  death  an  acceptance  is  conclusive, 
even  though  it  should  have  been  delayed  for  some  time  after  the  -occurrence  of 
that  event,  provided  that  the  legacy  has  not  been  rejected.  According  to  both 
schools,  the  rejection  of  a  legacy  before  the  death  of  the  testator  is  of  no  effect, 

*  JMd.  ' 
»  Ihid,y  p.  634. 

*  Baillie,  Hanif .,  p.  634. 

*  rWd.,  p.  635. 
-    /Wd.,  p.  635. 

Baillie,  Imam.,  p.  233. 

rhid. ;  see  Baillie,  Hanif.,  p.  663,  IV  Hedaya,  p.  527. 
Baillie,  Imam.,  p.  231. 

Bat  now  see  Probate  and  Administration   Act,  s.  112,  under   which   the   assent   of  the 
ex<    itor  is  necessary  to  complete  the  legatee's  title  to  his  legacy. 
'  IV  Hedaya,  p.  473. 
IV  Hedaya,  p.  473  ;  Baillie,  Imam.,  pp.  229,  230. 
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and  though  a  legacy  should  have  been  rejected  in  the  lifetime  of  the  testat(Hr,  it 
may  still  be  accepted  after  his  death.  But,  if  rejected  after  his  death  without 
having  been  accepted,  the  legacy  is  cancelled,  even  where  possession  has  actuallj 
taken  place.^  Under  the  Shiah  law,  if  a  legatee  die  before  acceptance,  his  heirs 
are  entitled  to  exercise  their  option  of  accepting  or  not,^  but,  nnder  the  TTg.T>i^fi 
law,  if  a  legatee  dies  without  having  declared  his  acceptance  or  refusal  of  a 
legacy,  the  legacy  is  treated  as  having  been  rejected  and  vests  in  his  heira.^ 
A  legatee,  it  seems,  may,  under  Mahomedan  law,  reject  portion  of  a  bequest  ' 
and  accept  the  remainder.* ' 

Under  Mahomedan  law,  no  less  than  under  English  law,  a  will  is  in  its 
nature  revocable  during  the  lifetime  of  the  testator,^  and  the  revocation  may  be 
either  express  or  implied.  Thus,  if  a  testator  should  sell  the  subject  of  the 
bequest,  or  by  another  will  direct  it  to  be  sold,  or  should  bestow  it  in  gift  putting 
the  donee  in  possession  of  it,  or,  under  Shiah  law,^^  he  should  pledge  it,  there  is 
a  revocation.  So,  if  he  should  change  the  nature  of  the  subject  of  the  bequest  * 
so  that  it  should  no  longer  be  known  by  the  same  name,  there  will  be  a  revocatian 
of  the  bequest,  as  where  there  is  a  bequest  of  cloth  and  it  is  afterwards  cat  up 
and  made  into  a  garment,  or  of  cotton  which  is  afterwards  spun  into  thread  and 
woven,  or  of  iron  which  is  manufactured  into  a  vessel. 

According  to  the  tenets  of  the  Hanafi  school,  whatever  has  the  effect  of 
extinguishing  the  testator's  property  in  the  thing  purporting  to  have  been 
given  by  the  will  amounts  to  a  revocation,  but  it  seems  that  mere  pledging 
of  it,  which  does  not  extinguish  his  right,  has  not  that  effect.^  It  would  seem 
that,  under  Hanafi  law,  a  denial  by  the  testator  himself  does  not  amount  to 
a  revocation  of  a  bequest,  but  upon  this  point  there  is  a  difference  of  opinion 
between  Mohamoned  and  Aboo  Yoosuf .''' 

Objects  which  the  English  law  would  possibly  regard  as  superstitions  uses, 
are  not  only  allowable  but  commendable  according  to  Mahomedan  law.®  Under 
Mahomedan  law  a  settlement  is  not  vitiated  by  its  involving  the  creation  of  a 
perpetuity,  if  there  is  an  ultimate  trust  clearly  designated  in  favour  of  chari- 
table objects.* 

^  Baillie,  Imam.,  p.  230. 
«  IV  Hedaya,  p.  475. 
■  Baillie,  Imam.,  p.  230. 

*  Baillie,  Hanif.,  p.  625  ;  Baillie,  Imam.,  231. 

*  Baillie,  Imam.,  p.  231. 

•  IV  Hedaya,  p.  479. 
»  IV  Hedaya,  p.  479. 

•  Fatma  Bihee  r.  Advocate  General ^  I.  L.  R.,  6  Bom.,  42. 

»  Uxd.,   Ahdul    Qanne  Kaeam   v.   Uusen  Muja,  10  Bom.  E.  C.  B.,  7 ;  Mahom^  H«        vUi 


WHO    MAY    BE    EXECUTORS.  401 

An  executor  under  Mahomedan  law,  or  tousee  or  musa-ilehi,  as  he  is  called, 
is  defined  to  be  a  trustee  appointed  by  a  testator  to  superintend,  protect  and 
take  c^are  of  his  property  and  children  after  his  death.  It  is  necessary  that  an 
executor  should  be  a  Moslem.  According  to  some  Mahomedan  authonties  he 
must  also  be  a  just  person.  Others,  however,  consider  this  to  be  a  redundant 
restriction,  because,  they  say,  all  Moslems  are  trustworthy  and  may,  therefore,  be 
agents  or  depositories,  and  because  the  appointment  rests  with  the  testator  him- 
self, Aboo  Yoosoof  is  reported  to  have  said  : — "  To  enter  upon  an  executorship 
for  tlie  first  time  is  a  mistake,  for  the  second  a  fraud,  and  for  the  third  a  theft," 
and  in  consequence  of  this  statement  it  is  laid  down  in  the  books  that  it  is  not 
advisable  to  accept  the  office  of  an  executor. 

Tliere  are  three  kinds  of  executors.  Of  the  first  are  those  who  are  capable 
of  performing  the  duties  committed  to  them,  and  such  executors  cannot  be  re- 
moved by  the  Court.  The  second  kind  are  those  who  are  weak  and  incapable. 
In  tb-eir  case  it  is  said  the  Court  should  associate  with  them  an  assistant.  In 
tlie  tbird  class  are  profligates,  infidels  and  slaves.  These  are  liable  to  be  re- 
moved by  the  Court.  ^ 

A.    minor  cannot  be   appointed   sole  executor,  but  he   may  be  appointed 

jointly  with  another  person  not   under   disability,   but   in   that  case  he  cannot 

interfere  with  the  management  of  the  deceased's  estate  until  ho  has  attained 

tbe    age  of  puberty.     When  two  persons  are  appointed  executors  one  of  whom 

is    a    minor  and  the  other  an  adult,  the  adult    executor  may  act  alone   till 

tbe    minor  has  arrived  at  puberty,  but  when  that   happens   the   adult   executor 

can  no  longer  act  singly.     If,  however,  the  minor  should  die,  or,  on  attaining 

pnberty,  prove  to  be  of  unsound  mind,  the  other  may  continue  to  act  singly,  and 

"tb-e  Judge  cannot  in  that  case  force  an  associate  on  him,  because  there  is  still 

aji  executor  of  the  deceased  appointed  by  himself.    Further,  whatever  may  have 

been  done  by  the  adult  executor  during  the  minority  of  the  other  cannot  be 

ixndone  by  the  latter  on  his  attaining  puberty,  unless  it  is  contrary  to  the  nature 

sknd  object  of  the  trust.* 

The  appointment  as  an  executor  of  a  person  who  is  insane,  whether  he  be 
j>ennanently  insane  or  has  been  so  at  intervals,  is  void.^  Under  the  Probate  and 
A-dministration  Act,  which  applies  to  all  Mahomedans  in  the  territories  to  which 
tibe  Act  applies,  probate  cannot  be  granted  to  any  person  who  is  a  minor  or 

JC  >  V.  Lotful  Hiiq,  I.  L.  B.,  6  Cal.,  744 ;  see  Luchmiput  Singh  v.  Amir  Alum^  I.  L.  R.,  9  Cal., 
1',  5i  Fatma  Bibee  v.  Ariff  UmaVjit  9  C.  L.  B.,  66;  Amrutlal  Kalidas  v.  Slvaik  Hussein^  I.  L.  B., 
Xj     "^oin.,  492 ;  Fhate  Sahsh  Bibi  y.  Datnodar  Premjij  I.  L.  B.,  3  Bom.,  84. 

Baillie,  Hanif,  p  676. 

Baillie,  Imam.,  248,  9 ;  see  now  sections  31  and  32  of  the  Probate  and  Administration 

A     - 

*  Baillie,  Hanif .,  p.  680 ;  see  s.  33  of  the  Probate  and  Administration  Act.  • 

Y    Y 
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is  of  unsound  mind.^  A  slave  or  a  reprobate  (fasik)  may  be  appointed,  bat 
the  Kazi  may  annul  tbe  appointment.*  But  where  a  slave  or  a  reprobate 
has  been  appointed,  and  before  the  appointment  has  been  annulled,  he  has 
interfered  with  the  management  of  the  estate  of  the  deceased  by  selling  or 
otherwise  disposing  of  it,  his  acts  will  be  binding  upon  the  heirs.*  Accord- 
ing to  both  the  Shiah  and  Sunni  schools  of  Mahomedan  Law  the  appoiat- 
ment  of  a  Zimmee  or  non-Moslem  fellow  subject  is  valid,  until  set  asidfi 
by  the  Kazi,*  but  the  appointment  of  a  non-Moslem  alien  is  void.'  If  an 
alien  appointed  executor  be  converted  to  the  faith  he  may  continue  to  be  exe- 
cutor. 

A  woman,  when  found  to  be  in  possession  of  the  qualities  and  conditions 
requisite  for  the  office,  may  be  legally  appointed  an  executrix.*  Blindness  does 
not  render  a  person  incapable  of  being  an  executor.7 

Where  two  persons  have  been  appointed  executors  in  general  terms,  or  with 
an  express  condition  that  they  are  to  act  jointly,  one  of  them  cannot  act  singlj 
without  the  other,  and  if  either  of  them  do  so,  none  of  his  acts  are  lawful,  except 
such  as  are  positively  incumbent  or  necessary,  as  for  instance,  the  providing  of 
clothes  and  food  for  the  young  children  of  the  testator.^  According  to  Ahoo 
Hanifa  and  Moohummud,  if  one  of  two  joint  executors  dies,  the  survivor  cannot 
dispose  of  the  property  without  a  reference  to  the  Judge,  who  may,  if  he  sees  pro- 
per, empower  him  to  act  as  sole  executor,  or  associate  another  person  with  him. 
Aboo  Yoosuf ,  on  the  other  hand,  is  of  opinion  that  he  may  act  alone  without  any 
such  reference.^  According  to  the  Shiah  school,  also,  the  survivor  seems  to  hare 
power  to  act  alone  without  reference  to  the  Judge.  ^^ 

In  cases  where  two  persons  are  appointed  executors,  they  may  be  compelled 
to  act  jointly,  but  if  that  is  impracticable  others  may  be  appointed  in  place  of 
both  executors.  If  several  persons  are  appointed  and  only  one  accepts  the 
office,  that  one  cannot  lawfully  carry  the  will  into  execution  without  bringing 

»  Act  V  of  1881,  B.  8. 
«  IV  Hedaya,  p.  543. 

'  Baillie,  Hanif.,  pp.  678-9  ;  see  Moohummud  Ameenoodeen  Khan  v.  Moohummud  Kabet- 
roodeeUf  4  Select  Bep.,  49,  p.  68. 

•  Baillie,  Hanif.,  p.  679;  Baillie,  Imam.,  249;  Bee  lY  Hedaya,  p.  541;  IfoAummtfi 
Ameenoodeen  Khan  v.  Moohummud  Kaheeroodeen,  4  Select  Bep.,  49 ;  Imlach  v.  Zuhoort  Im 
Khanum,  4  Select  Bep.,  301  ;  Jehan  Khan  v.  Mandy^  1  B.  L.  B,,  S.  N.,  16 ;  10  W.  B.,  185, 

•  BailUe,  Hanif.,  p.  679 ;  BaUlie,  Imam.,  p.  249. 
«  Baillie,  Hanif.,  p.  680 ;  Imam.,  249. 

'  Baillie,  Hanif.,  p.  680. 

•  Baillie,  Imam.,  242 ;  but  see  ss.  9  of  the  Probate  and  Administration  Act. 
»  Baillie,  Hanif.,  p.  682. 

*•  Baillie,  Imam.,  249,  but  now  see  ss.  11,  and  98  of  the  Probate  and  Adminisfcratior 
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the  matter  before  theVudge,  who  may  either  appoint  another  to  act  with  him 
or  authorize  him  to  act  by  himself.^ 

If  a  person  shonld  die  without  appointing  any  executors,  the  superintendence 
and  care  of  his  estate  belong  to  the  Judge,  but,  if  there  be  no  Judge  present,  any 
true  belieyer  in  whom  confidence  can  be  placed  may  lawfully  assume  the  care 
and  management  of  the  estate.  But  on  this  point  it  is  said  there  is  room  for 
doabt  and  difEerence  of  opinion.' 

According  to  both  the  Shiah  and  Sunni  authorities  an  executor  may 
lawfully  appoint  his  executor  to  be  the  executor  of  the  original  testator,  if  the 
original  testator  have  given  him  authority  to  do  so.  Where  the  will  of  the 
original  testator  is  silent  on  the  subject,  opinions  differ  as  to  whether  such 
an  appointment  is  valid.  The  Hanifites  are  agreed  that  the  appointment  is 
valid,*  but  among  the  followers  of  the  other  school  the  more  approved  opinion 
appears  to  be  that  it  is  invalid.* 

Where  a  person  is  appointed  executor  he  may  either  accept  or  decline  the 
office,  but,  if  he  has  once  accepted  the  office  in  the  presence  of  the  testator, 
he  cannot  retract  after  the  death  of  the  testator.^  Even  during  the  lifetime  of 
the  testator,  it  would  seem,  he  cannot  withdraw  his  acceptance  without  the  know- 
ledge of  the  testator.^  Acceptance  may  be  either  express  or  implied.  Where 
the  person  appointed  gives  no  indication  of  his  acceptance  or  refusal,  he  is  at 
liberty  after  the  death  of  the  testator  to  accept  or  refuse  the  appointment  as  he 
pleases.  But  if,  under  such  circumstances^  he  should,  on  the  death  of  the  testator, 
take  upon  himself  to  deal  with  the  estate  of  the  testator,  his  acts  are  taken  as  a 
clear  indication  of  his  acceptance,  and  it  becomes  obligatory  upon  him  to  fulfil  the 
duties  of  the  office.'^  If,  however,  under  the  same  circumstances,  he  reject  the 
office,  it  is  open  to  him  afterwards  to  accept  it,  unless  in  the  meantime  the  Kazi 
should  have  set  his  appointment  aside  and  put  another  person  in  his  place.^ 

If  an  executor  be  capable  of  performing  the  duties  of  the  office  and  is  trust- 
worthy he  cannot  be  removed  from  the  office  by  the  Kazi,  even  upon  a  complaint 
of  all  the  heirs,  unless  it  be  shown  that  he  has  been  guilty  of  fraud.^  We 
have  seen  that,  where  an  executor  is  merely  weak  or  inefficient,   the  Judge 

'  Baillie,  Hanif.,  p.  683. 
'  Baillie,  Imam.,  p.  251. 

Safeezow  Rahman  v.  Khadim  Hosseinj  4  N.  W.,  H.  C.  R.,  106. 
>  Baillie,  Imam  ,  p.  253  ;  Hanif .,  p.  684. 
IT  Hedaya,  p.  539  ;  Baillie,  Hanif.,  676  ;  Baillie,  Imam.,  250. 
Ibid. 

lY  Hedaja.     He  is  in  the  position    of  an   executor  de  son  tort.     The  proyisions   of 
th     mdian   Saocession  Act  as  to  such  an  executor  have  not  been  ncorporated  in  the  Probate 
an    Administration  Act. 
•  Ihid. 
lY  Hedaya,  pp.  342,  343 ;  BaUlie,  Imam.,  p.  250. 
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may  associate  another  with  him.  If  an  executor  bring  his  own  incapacity  to 
the  notice  of  the  Court  he  will  not  be  relieved  on  his  mere  representation.  Bnt, 
if  on  inquiry  he  is  shown  to  be  really  incompetent  another  person  should  be  ap- 
pointed. Profligates,  infidels  and  slaves  are  all  removable  by  the  Court,  thongii 
their  appointments,  except  in  the  case  of  an  alien  infidel,  are  not  actually  void. 

There  is  some  difference  of  opinion  between  the  Hanifis  and  the  Shiahs  as 
to  the  powers  of  executors.  The  Shiahs  look  upon  an  executor  as  being  exactly 
like  an  agent  who  is  strictly  confined  to  the  bounds  of  his  commission,  so  that 
where  a  person  has  appointed  an  executor  for  the  superintendence  of  one  parti- 
cular matter  his  power  is  restricted  to  that  specific  object  and  any  other  intro- 
missions by  him  with  the  estate  are  unlawful.^  Under  the  Sunni  law,  where 
a  person  appoints  an  executor  for  a  particular  purpose,  as  by  saying,  "  I  have 
appointed  thee  my  executor  to  pay  my  debts,"  ard  says  to  another,  "  I  have  ap- 
pointed thee  my  executor  in  the  administration  of  my  property,"  or  by  saying, 
"  I  have  appointed  such  an  one  my  executor  to  pay  my  debts  and  I  do  not 
appoint  him  for  anything  else,  and  I  have  appointed  such  another  my  executor 
for  all  my  property,"  each  one  is  executor  in  all  matters,  according  to  Ahoo 
Hanifa  and  Aboo  Yusoof,  as  if  he  had  been  appointed  for  all  matters  connected 
with  the  estate.  But  according  to  Moohummud  each  is  restricted  to  the  parti- 
cular matter  for  which  he  was  appointed.  And,  where  it  is  made  an  express 
condition  thai  one  shall  not  be  executor  in  the  matter  to  which  the  other  is 
appointed,  it  has  been  said  by  Moohummud  Ben  Alfuzl  that  the  directions  of 
the  testator  must  be  followed,  and  it  is  only  where  the  testator  has  not  made 
any  such  condition  that  there  is  the  difference  mentioned.  The  futivck,  it  is 
said,  is  with  Aboo  Hanifa.^ 

A  testator  may  appoint  an  executor  as  testamentary  guardian  to  any  one 
over  whom  he  had  control,  but  he  cannot  nominate  an  executor  a«  testamentary 
guardian  for  children  who  are  adult  and  of  sound  understanding.*  A  person 
having  the  superintendence  of  the  property  of  an  orphan  is  entitled  to  take  from 
its  estate  the  ordinary  hire  or  recompence  due  for  his  trouble,  but  some  doctors 
are  of  opinion  that  he  is  limited  to  what  may  be  sufficient  for  his  expenses.^ 

In  dealing  with  the  powers  of  executors  under  wills  of  Mahomedana,  it  most 
be  borne  in  mind  that  chapters  XII  to  XIII  the  Probate  and  Administration  Act» 
1881,  apply  to  the  wills  of  all  Mahomedans  in  the  territories  to  which  that  Act 
is  applicable.^  Accordingly,  in  these  territories,  all  the  powers  conferred  b-  at 
Act  must  be  taken   to  belong  to  the   executors  of  Mahomedan  wills,  a**'^       ?ir 

'  Baillie,  Imam.,  257. 
"  Baillie,  Hanif.,  p.  682. 

*  Baillie,  Imam.,  p.  251. 
^  Ihid.,  p.  252. 

•  As  to  the  territories  in  which  the  Act  applies  see  pp.  322,  B23,  325,  326,  827,  *n 
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powers  must  be  determined,  not  by  Mahomedan  law,  bnt  by  the  provisions  of 
the  Act.^  Under  the  Mahomedan  law,  an  executor  is  entitled  to  take  possession 
of  the  portions  of  infant  and  absent  adult  heirs  on  their  behalf,  but  not  of 
the  legacies  of  infant  or  absent  legatees. >  Under  s.  4  of  the  Probate  and 
Administration  Act,  the  excutor  is  his  legal  representative  for  all  purposes,  and 
all  the  property  of  the  decased  person  vests  in  him  as  such. 

In  the  main,  the  rules  of  the  Mahomedan  law  which  govern  the  powers  of 
executors  are  not  inconsistent  with  the  rules  which  the  legislature  has  applied 
to  them  by  the  Probate  and  Administration  Act,  but  there  are  a  few  differences 
to  which  it  may  be  well  to  draw  attention. 

Under  the  Mahomedan  law  an  executor  is  responsible  if  he  pay  a  debt 
without  proof,  but  he  is  not  responsible  for  the  loss  or  destruction  of  the  deceas- 
ed's estate,  unless  it  is  occasioned  by  his  departure  from  the  conditions  or  rules 
of  his  office  or  by  some  personal  neglect.*  The  Mahomedan  law  expressly 
declares  that  it  is  unlawful  for  an  executor  to  trade  with  the  property  of  an 
orphan,  for  it  is  said  that  the  conservation  of  it,  not  the  power  of  trading  with 
it,  was  committed  to  him.^  So,  an  executor  cannot  lawfully  give  a  long  lease 
of  part  of  the  deceased's  property  for  the  payment  of  debts  or  lend  out  a 
minor's  property.^ 

The  executor  of  a  father  may  effect  a  partition  of  the  property  for  young 
children  whether  the  property  be  moveable  or  immoveable,  the  principle  being 
that  having  the  power  to  sell  he  has  power  to  make  a  partition.^  Thus,  where 
all  the  heirs  are  minors,  and  the  executor  has  made  partition  with  a  legatee, 
giving  him  his  third,  and  holding  the  two- thirds  for  the  heirs,  the  partition  is 
lawful,  so  that,  if  what  he  so  holds  should  perish  while  in  his  possession,  the  heirs 
have  no  recourse  against  the  legatee  nor  against  the  executor  for  the  loss,7 
unless,  indeed,  the  executor  has  been  guilty  of  negligence. 

If  some  of  the  heirs  are  adult  and  absent,  the  executor  may  make  a  parti- 
tion on  their  behalf  with  the  legatee  in  everything  except  immoveable  property. 
If  an  executor  should  make  a  partition  to,  or  in  favour  of,  heirs  when  there  are 
legacies,  and  the  legatees  are  absent,  the  partition  is  not  lawful  and  the  legatees 
might  still  claim  to  be  a  partners  with  the  heirs  to  the  extent  of  a  third  of  what 
remains,  if  the  portion  allotted  to  him  should  perish. ^ 

>  See  Shaik  Moosa  v.  Shaik  Essa,  I.  L.  B.,  8  Bom.  24>1,  p.  256. 
L  Sr  Hedaya,  pp.  548,  549. 

Bailiie,  Hanif .,  p.  690 ;  Baillie,  Imam.,  p.  250  ;  see  Indian  Snccossion  Act,  s.  146. 
;y  Hedaya,  p.  554. 
'aillie,  Hanif.,  p.  691. 
aillie.  Hanif.,  p.  685. 
id, 

/id.,  685  ;  see  now  bb.  112  and  113  of  the   Probate  Act  as  to  the  assent  of  an  executor 
to  "^^  and  its  effect. 
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The  executor  of  a  mother  may  validly  make  a  partition  on  account  of  minor 
children  of  moveable  property  inherited  from  her,  when  they  have  no  father  nor 
father's  executor,  but  not  otherwise.  So  it  is  with  the  executor  of  a  brother 
or  paternal  uncle.^  An  executor  cannot  make  a  partition  among  heirs  whera 
they  are  all  minors.  If  they  are  all  adults,  but  some  of  them  are  absent, 
the  partition  is  lawful  as  to  chattels,  but  not  as  to  moveable  property.  If 
there  are  both  minor  and  adult  heirs,  but  the  adults  are  not  present,  the 
partition  is  unlawful,  but  if  the  adults  are  present  and  the  shares  of  the  minors 
separated  in  a  mass  without  partition  among  the  individual  minors,  the  parti> 
tion  is  valid  .• 

The  following  extract  gives  the  provisions  of  the  Mahomedan  law  with 
regard  to  an  executor's  powers  to  sell  the  property  of  his  testator :  "  When  a 
father's  executor  has  sold  anything  belonging  to  the  estate  of  the  father,  the  cue 
presents  two  aspects.  The  first  is  when  the  deceased  has  left  neither  debts 
nor  legacies  ;  the  second  is  when  he  has  left  one  or  other  of  these.  With  r^ard 
to  the  first,  it  is  said  in  the  book  that  the  executor  may  sell  the  whole  property, 
moveable  and  immoveable,  when  the  heirs  are  minors.  But  Hulwaee  has  said  that 
this  was  the  opinion  of  the  ancients,  and  that,  according  to  the  modems,  the 
akdr,  or  immoveable  property,  of  a  minor  can  be  sold  only  (that  is,  when  there 
are  no  debts  nor  general  legacies),  if  the  minor  has  occasion  for  the  price  of  it^ 
or  a  purchaser  is  eager  to  obtain  it  by  giving  double  its  value,  or  the  sale  is 
otherwise  for  the  minors'  advantage,  as,  for  instance,  when  the  khuraj,  or  land- 
tax,  and  expenses  exceed  its  income  ;  or  the  property,  being  shops  or  a  mansion, 
is  falling  to  decay.  With  regard  to  the  land-tax,  when  a  necessity  arises  for 
paying  it,  and  there  is  belonging  to  the  estate  any  other  property  besides  akar, 
the  other  property  is  first  to  be  applied  to  its  payment ;  and  if  that  is  not 
sufficient,  the  akdr  may  then  be  sold  for  its  value,  or  a  price  not  much  less  than 
its  value  ;  but  the  executor  cannot  lawfully  sell  it  at  a  greater  depreciation  than 
men  would  usually  submit  to.  And,  in  like  manner,  an  executor  cannot  law- 
fully purchase  for  a  minor  anything  at  a  price  much  above  its  value.  When 
the  heirs  are  all  adult  and  present,  the  executor  can  sell  no  part  of  the  estate  \ 
except  by  their  directions,  and  if  they  are  absent,  he  cannot  lawfully  sell  the 
akdr,  though  he  may  sell  anything  but  the  akdr  (and  let  the  whole  to  hire), 
because  he  has  the  power  of  conservation  over  the  property  of  an  absentee,  and 
it  may  be  necessary  to  sell  chattels  in  order  to  preserve  them ;  but  al'*^  or 
immoveable  property,  is  secure  in  itself,  except  in  the  case  of  its  fallii^e  ito 
decay,  and  in  that  case  it  also  may  be  sold.  When  all  the  heirs  are  adult,  nd 
one  of  them  is  absent  while  the  others  are  present,  the  executor  may  sc"  he 
share  of  the  absentee,  in  all  that  is  not  aMr,  for  the  sake  of  preserving  ii     *c- 

»  Baillie.,  Hanif.,  p.  686.  •  Ihid. 
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cording  to  all  opinions,  and  tbe  shares  of  those  who  are  present  also,  according 
to  Aboo  Hanifa ;     but    according  to  both  his  companions,  the  sale   of  their 
shares  is  unlawful.     In  all  that  has  been  said,  it  is  assumed  that  there  are  no  debts 
nor  legacies.     But  if  there  are  debts,  and  they  cover  the  whole  of  the  estate, 
the  executor  may  sell  the  whole  by  general  agreement ;  and  when  the  debts 
do  not  cover  the  whole  estate,  he  may  sell  as  much  of  it  as  may  be  necessary 
for  their  payment.     He  may  also  sell   the  surplus,  accoixling  to  Aboo  Hanifa  ; 
but  this  was  contrary  to  the  opinion  of  his  companions.     When,  however,  an 
executor  has  actually  sold  aJcdr,  or  immoveable  property,  for  the  payment  of 
debts,  while  he  has  other  property  in  his  hands  sufficient  for  that  purpose^  the 
sale  is  lawful.     And  if  there  are  general  legacies,  the  executor  may  sell  as  much 
of  the  property  as  may  be  necessary  for  their  liquidation   (not  exceeding,  of 
course  a  third  of  the  whole  after  payment  of  the  debts).      And  if  there  be 
among  the  heirs  one  minor,  and  all  the  rest  are  adults,  and  neither  debts  nor 
legacies,  the  estate  consisting  entirely  of  chattels,  the  executor  may  sell  the 
share  of  the  minor,  according  to  all,  and  the  shares  of  the  others,  according  to 
Aboo  Hanifa ;  so  that  if  he   should  sell  the   whole,  the  sale  would  be  lawful 
according  to  him,  but  it  would  not  be  lawful  according  to  the  other  two,  as  to 
the  shares  of  the  adults ;  the  principle  of  the  former  being  that,  whenever 
the  executor  has  power  to  sell  a  psg:i  of  the  estate,  he  has  power  to  sell  the 
whole.  *  *  *  *  With  regard  to  the  executor  of  a  mother  or  a  brother, — ^when  a 
mother  has  died  leaving  property  and  a  minor  son  and  having  appointed  an  execu- 
tor, or  a  brother  has  died  leaving  property  and  a  minor  brother,  and  having  appoint- 
ed an  executor,  the  executor  may  lawfully  sell  anything  but  akdr  belonging  to 
the  estate   of  the  deceased,  but  can  neither  sell  the  akdr,   nor   lawf  ally  buy 
anything  for  the  minor  but  food  and  clothing,  which  are  necessary  for  his  pre- 
servation.    The  executor  of  a  mother  has  no  power  to  sell  anything  that  a 
minor  has  inherited  from   his   father,   whether  moveable  or  immoveable,  and 
whether  the  property  be  involved  in  debt  or  free  from  it.     But.  what  he  has 
inherited  from  herself  when  it  is  free  from  debts  and  legacies,  the  executor 
may  sell  what  is  moveable  but  he  cannot  sell  akdr.     If  the  estate  is  involved 
in  debt  or  legacies,  and  the  debt  is  such  as  to  absorb  the  whole,  he  may  sell 
the  whole,  the  sale  of  akdr  coming  within  his  power;  and  if  the  debt  does 
not  absorb  the  whole,  he  may  sell  as  much  of  it  as  is  necessary  to  defray 
the  debts,  and,  as  to  this  power  to  sell  the   surplus,  there  is   the  same  dif- 
ference of  opinion  as  has  been  stated  above.     If  all  the  heirs  are  adult  and 
present,  the  estate  being  free  from  debt,  the  mother's  executor  can  sell  no  part 
of  her  estate ;  and  if  the  estate  is  in  debt,  the  answer  to  be  given  as  to  the 
power  of  the  mother's  executor  is  like  that  in  the  case  of  the  father's  executor ; 
both  in  respect  of  matters  in  which  opinions  agree  and  in  which  they  differ. 
And  if  there  are  both  adult  and  minor  heirs,  and  the  adult  are  absent,  the 
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estate  being  free  fi'om  debt,  the  mother's  executor  may  sell  what  is  moveable 
of  her  estate,  whether  it  belongs  to  the  share  of  the  minor  or  the  adult,  but 
cannot  sell  the  akdr  of  her  estate,  the  shares  of  minors  and  adults  being  in 
this  case  the  same.  And  if  the  estate  be  involved  in  debt  the  answer  to  be 
given  as  to  the  power  of  the  mother's  executor  is  like  the  answer  in  the  case 
of  the  father's  executor.  If  the  adults  are  present  and  the  estate  free  from 
debt,  the  executor  may  sell  the  minor's  share  of  her  moveable  estate ;  but 
whether  he  can  sell  the  share  of  the  adults,  opinions  differ ;  while  he  certainly 
cannot  sell  the  akdr.  And  if  the  estate  he  involved  in  debts  or  legacies,  and 
the  debts  absorb  the  whole,  he  may  sell  the  whole,  and  if  they  do  not  he  may 
sell  the  moveable  and  as  much  of  the  akdr  as  may  be  necessary  for  the  pay- 
ment of  debts,  and  as  to  the  surplus  there  is  the  difference  among  *oor 
shaikhs'  already  mentioned.  Whatever  has  been  said  as  to  the  executor  of 
the  mother  is  true  of  the  executor  of  the  brother,  and  the  paternal  uncle ;  the 
principle  being  that  the  power  of  the  executor  is  measured  by  the  power  of  his 
testator.  "^^ 

The  powers  of  a  Mahomedan  executor,  under  the  Probate  and  Administra- 
tion Act,  in  disposing  of  the  estate  of  his  testator  are  laid  down  by  a.  90  of 
that  Act,  as  amended  by  Act  VI  of  1889,  s.  14. 

A  pledge  for  his  own  debt  by  an  executor  of  the  property  of  a  minor  is 
said  to  be  lawful  on  a  liberal  construction  of  the  law,  but  it  is  not  lawful  for 
an  executor  to  pay  his  own  debt  with  the  property  of  a  minor  under  his  chai^ 
as  executor.^  According  to  Moohummud  and  Aboo  Yoosuf  a  sale  of  the  minor's 
property  to  the  executor  himself  is  unlawful  under  any  circumstances,  but 
according  to  Aboo  Hanifa  it  is  only  lawful  where  it  is  obviously  for  the  benefit 
of  the  minor.8  Now  under  s.  91  of  the  Probate  and  Administration  Act,  we  have 
seen,  if  an  executor  purchases  directly  or  indirectly  any  part  of  the  property  of 
the  deceased,  the  sale  is  voidable  at  the  instance  of  any  other  person  interested  in 
the  property  sold.  A  sale  effected  by  an  executor  of  the  property  of  one  of 
his  minor  wards  to  the  other  is  also  unlawful.* 

The  Mahomedan  law  itself  contains  no  rules  as  to  grants  of  probate,  but 
now  under  Chapters  II  to  IV  of  the  Probate  and  Administration  Act  elaborata 
provisions  relating  to  the  grant,  alteration  and  revocation  of  probates  have  been 
applied  in  the  case  of  the  wills  of  all  Mahomedans  to  whom  the  Act  is  applicable. 
Chapter  VII  of  the  same  Act  deals  with  the  duties  of  executors;  Ct — ^m 
VIII,  IX  and  X  with  the  assent  to  legacies  by  executors,  the  payi««'»  ad 
apportionment  of  annuities  and  the  investment  of  funds  to  provide  for  s ; 

Chapters  XI  and   XII  contain  provisions   as   to  the   produce  and  ir*-  of 

»  BailUe.,  Hanif.,  pp.  687-9.  ■  Ibid.,  692. 

«  Bailli©.,  Hauif.,  p.  692.  *  Jbid.,  692, 
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iegacies  and  the  refundiiig  of  legacies,  and  Chapter  XIII  makes  executors  liable 
for  devastation  in  certain  cases.  The  provisions  of  these  Chapters  of  the  Act 
have  all  been  already  dealt  with,  and  it  is  unnecessary  to  do  more  now  than 
refer,  as  I  have  done,  to  their  application  to  executors  under  the  wills  of 
Mahomedan  testators. 

In  the  case  of  Shaih  Moosa  v.  8haik  Bsaa^  it  was  said  that  since  the  passing 
of  the  Probate  and  Administration  Act,  the  powers  of  Mahomedan  executors, 
in  cases  in  which  that  Act  applies,  are  no  longer  determined  by  Mahomedan 
law  but  bj  the  provisions  of  that  Act.^ 

'  I.  L.  B.  8  Bom.,  p.  256. 

'  Ab  to  territories  where  that  Act  applies,  see  pp.  322,  328,  325,  326,  327,  supra. 
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APPENDIX. 

THE 

INDIAN  SUCCESSION  ACT 

BEING 

ACT  X  OF  1866. 
(^Received  the  assent  of  the  Oovernor-Oeneral  on  the  I6th  March,  1865.) 


An   Act  to  amend  and  define  the  Law  of  Intestate  and  Testamentary 

Succession  in  British  India. 

Whbbcas  it  is  expedient  to  amend  and  define  the  rales  of  law  applicable  to  Intestate 
mad  Testamentarj  Saooession  in  British  India  $  it  is  enacted  as  follows  : — 

PART  I. 

PRBLIVINABT. 

1.  This  Act  may  be  cited  as  "  The  Indian  Succession  Act,  1866." 

2.  Except  as  provided  by  this  Act  or  by  any  other  law  for  the  time  being  in  foroOi  the 
rules  herein  contained  shall  constitnte  the  law  of  British  India  applicable  to  all  cases  of  Intes- 
tate or  Testamentary  Succession.  . 

3.  In  this  Act,  nnless  there  be  something  repugnant  in  the  subject  or  context, — 
Words  importing  the  singular  number  include  the  plural :  words  importing  the  plural 

xramber  include  the  singular ;  and  words  importing  the  male  sex  include  fbmales. 

'  Person '  includes  any  Company  or  Association,  or  body  of  persons,  whether  incorporated 
Of  not. 

'  Year '  and  '  month '  respectively  mean  a  year  and  month  reckoned  according  to  the 
S  ritislr  calendar. 

'  Immoveable  property '  includes  land,  incorporeal  tenements  and  things  attached  to  the 
eartli,  or  permanently,  fastened  to  anything  which  is  attached  to  the  earth. 

'  Moveable  property  '  means  property  of  every  description  except  immoveable  property. 

'  Province '  includes  any  division  of  British  India  having  a  Court  of  the  last  resort. 

'  British  India '  means  the  territories  which  are  or  may  become  vested  in  Her  Majesty 
<yr  her  successors  by  the  Statute  21  &  22  Yict.,  c.  106,  other  than  the  Settlement  of  Prince  of 
'Wales'  Island,  Singapore,  and  Malacca. 

'  District  Judge '  means  the  Judge  of  a  principal  Civil  Court  of  original  Jurisdic- 
tion. 

Minor'  means  any  person  who  shall  not  have  completed  the  age  of  eighteen  years,  and 
'  ity '  means  the  status  of  such  person. 

yilL*,  means  the  legal  declaration  of  the  intentions  of  the  testator  with  respect  to  his 
IP         ->rty,  which  he  desires  to  be  carried  into  effect  after  his  death. 

'  Codicil '  means  an  instrument  made  in  relation  to  a  will,  and  explaining,  altering,  or 
a*        ~g  to  its  dispositions.    It  is  considered  as  forming  an  additional  part  of  the  will. 

Probate'  means  the  copy  of   a  will  certified  under  the  seal  of  a  Court  of  competent 
j\  jotion,  with  a  grant  of  administration  to  the  estate  of  the  testator. 

Executor '  means  a  person  to  whom  the  execution  of  the  last  will  of  a  deceased  person 
ic  the  testator's  appointment|  confided. 

Cut,  tSLM^  ^  Vn^L&'^  t^  iuffVt«jt6  n  Lvn/iA{id  Ca 
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'Administrator'  means  a  person  appointed  by  competent  anthority  io  adminiBiflr  Ute 
estate  of  a  deceased  person  when  there  is  no  ezecntor. 

And  in  every  part  of  British  India  to  which  this  Act  shall  extend,  '  Looal  Govemmeiit' 
shall  mean  the  person  authorized  by  law  to  administer  Bzeontive  Government  in  snch  part; 
and  '  High  Court'  shall  mean  the  highest  civil  court  of  appeal  therein  [and,  for  the  poiposoi 
of  ss.  242,  242a  and  277a,  shall  include  the  Court  of  the  Recorder  of  Rangoon]. 
^  The  words  within  brackets  have  been  added  by  s.  1  of  Act  XIII  of  1876. 

^  J^  4.    No  person  shall,  by  marriage,  acquire  any  interest  in  the  property  of  the  person  whom 

>  N^  *^3  or  she  meurries,  nor  become  incapable  of  doing  any  act  in  respect  of  his  or  her  own  pro- 
AqT  *^^perty  which  he  or  she  could  have  done  if  unmarried. 

V^/  PART  n.» 

\  OP  DOMICILE. 

5.  Succession  to  the  immoveable  property  in  British  India  of  a  person  deceased  is  rsgn- 
lated  by  the  law  of  British  India,  wherever  he  may  have  had  his  domicile  at  the  time  of  hii 
death.  Succession  to  the  moveable  property  of  a  person  deceased  is  regulated  fay  the  law 
of  the  country  in  which  he  had  his  domicile  at  the  time  of  his  death. 

Illustrations, 

(a.)  A,  having  his  domicile  in  British  India,  dies  in  France,  leaving  moveable  propertj  is 
France,  moveable  property  in  England,  and  property,  both  moveable  and  immoveable,  in 
British  India     The  succession  to  the  whole  is  regulated  by  the  law  of  British  India. 

(6.)  A,  an  Englishman  having  his  domicile  in  France,  dies  in  British  India^  and  leaves 
property,  both  moveable  and  immoveable,  in  British  India.  The  succession  to  the  moTeabla 
property  is  regulated  by  the  rules  which  govern  in  France,  the  succession  to  the  moveaUa 
property  of  an  Englishman  dying  domiciled  in  France,  and  the  succession  to  the  immoveable 
property  is  regulated  by  the  law  of  British  India. 

6.  A  person  can  only  have  one  domicile  for  the  purpose  of  succession  to  his  moveable 
property. 

7.  The  domicile  of  origin  of  every  person  of  legitimate  birth  is  in  the  country  in  whi^, 
at  the  time  of  his  birth,  his  father  was  domiciled  ;  or,  if  he  is  a  posthumous  ohild,  in  the 
country  in  which  his  father  was  domiciled  at  the  time  of  his  father's  death. 

Illustration, 

At  the  time  of  the  birth  of  A,  his  father  was  domiciled  in  England.  A's  domicile  of  OfigiB 
is  in  England,  whatever  may  be  the  country  in  which  he  was  bom. 

8.  The  domicile  of  origin  of  an  illegitimate  ohOd  is  in  the  country  in  which,  at  the  tims 
of  his  birth,  his  mother  was  domiciled. 

9.  The  domicile  of  origin  prevails  until  a  new  domicile  has  been  acquired. 

10.  A  man  acquires  a  new  domicile  by  taking  up  his  fixed  habitation  in  a  ooimtry  wbici 
is  not  that  of  his  domicile  of  orig^. 

Explanation. — A  man  is  not  to  be  considered  as  having  taken  up  his  fixed  babitation  is 
British  India  merely  by  reason  of  his  residing  there  in  Her  Majesty's  Civil  or  Military  Service, 
or  in  the  exercise  of  any  profession  or  calling. 

Uluetrations. 

(a,)  A,  whose  domicile  of  origin  is  in  England,  proceeds  to  British  India«  where  be 
settles  as  a  Barrister  or  a  Merchant,  intending  to  reside  there  during  the  remainder  of  his  life- 
His  domicile  is  now  in  British  India. 

(b,)  A,  whose  domicile  is  in  England,  goei  to  Austria  and  enters  the  Austrian  serrioi^ 
intending  to  remain  in  that  service.    A  has  acquired  a  domicile  in  Austria. 

(c.)  A,  whose  domicile  of  origin  is  in  France,  comes  to  reside  in  British  India  under  la 
engagement  with  the  British  Indian  Government  for  a  certain  number  of  years.  It  ii  ^ 
intention  to  return  to  France  at  the  end  of  that  period.  He  does  not  acquire  a  domii  is 
British  India. 

(d.)  A,  whose  domicile  is  in  England,  goes  to  reside  in  British  India  for  the  pnrp  of 
winding  up  the  affairs  of  a  partnership,  which  has  been  dissolved,  and  with  the  intenti  of 
returning  to  England  as  soon  as  that  purpose  is  accomplished.  He  does  not  by  snob  rer  oB 
acquire  a  domicile  in  British  India,  however  long  the  residence  may  last. 

*  This  Part  does  not  apply  to  Hindus— Hindu  Wills  Act,  XXI  of  1870. 
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{e.)  A,  baring  gone  io  reside  in  British  India  under  the  circnmstancea  mentioned  in  the 
last  preceding  illustration,  afterwards  alters  his  intention,  and  takes  np  his  fixed  habitation  in 
Briti^  India.    A  has  acquired  a  domicile  in  British  India. 

(/.)  A,  whose  domioQe  is  in  the  French  Settlement  of  Chandemagore,  is  compelled  bj 
political  erentR  to  take  refuge  in  Calcutta,  and  resides  in  Calcutta  for  many  years  in  the  hope 
of  such  political  changes  as  may  enable  him  to  return  with  safety  to  Chandemagore.  He  does 
not  by  such  residence  acquire  a  domicile  in  British  India. 

(g.)  A,  having  come  to  Calcutta  under  the  circumstances  stated  in  the  last  preceding 
illastration,  continues  to  reside  there  after  such  political  changes  have  occurred  as  would 
eoable  him  to  return  with  safety  to  Chandemagore,  and  he  intends  that  his  residence  in 
Calcutta  shall  be  permanent.    A  has  acquired  a  domicile  in  British  India. 

11.  Any  person  may  acquire  a  domicile  in  British  India  by  mskking  and  depositing  in 
some  office  in  British  India  (to  be  fixed  by  the  Local  Government),  a  declaration  in  writing 
imdar  his  hand  of  his  desire  to  acquire  such  domicile,  provided  that  he  shall  have  been  resident 
in  British  India  for  one  year  immediately  preceding  the  time  of  his  making  such  declaration. 

12.  A  person  who  is  appointed  by  the  Grovernment  of  one  country  to  be  its  ambassador, 
consul,  or  other  representative  in  another  country,  does  not  acquire  a  domicile  in  the  latter 
conntiy  by  reason  only  of  residing  there  in  pursuance  of  his  appointment ;  nor  does  any  other 
person  acquire  such  domicile  by  reason  only  of  residing  with  him  as  part  of  his  family  or  as  a 
servant. 

18.  A  new  donncile  continues  until  the  former  domicile  has  been  resumed  or  another 
has  been  acquired. 

14.  The  domicile  of  a  minor  fellows  the  domicile  of  the  parent  from  whom  he  derived  his 
domicile  of  origin. 

ISxception. — ^The  domicile  of  a  minor  does  not  change  with  that  of  his  parent,  if  the  minor 
is  married  or  holds  any  office  or  employment  in  the  service  of  Her  Majesty,  or  has  set  up  with 
the  consent  of  the  parent  in  any  distinct  business. 

15.  By  marriage  a  woman  acquires  the  domicile  of  her  husband,  if  she  had  not  the  same 
domicile  before. 

16.  The  wife's  domicile  during  the  marriage  follows  the  domicile  of  her  husband. 
Exception, — The  wife's  domicile  no  longer  follows  that  of  her  husband,  if  they  be  separated 

by  the  sentence  of  a  competent  Court,  or  if  the  husband  is  undergoing  a  sentence  of  transporta- 
tion. 

17.  Except  in  the  cases  above  provided  for,  a  person  cannot,  during  minority,  acquire  a 
new  domicile. 

18.  An  insand  person  cannot  acquire  a  new  domicile  in  any  other  way  than  by  his  domi- 
cile following  the  domicile  of  another  person. 

19.  If  a  man  dies  leaving  moveable  property  in  British  India,  in  the  absence  of  proof  of 
any  domicile  elsewhere,  succession  to  the  property  is  regulated  by  the  law  of  British  India. 

PART  III.* 

OF  CONSANGUINITY. 

20.  Kindred  or  consanpuinity  is  the  connexion  or  relation  of  persons  descended  from  the 
same  stock  or  common  ancestor. 

21.  Lineal  consanguinity  is  that  which  subsists  between  two  persons,  one  of  whom  is 
descended  in  a  direct  line  from  the  other,  as  between  a  man  and  his  father,  grandfather,  and 
great  grandfather,  and  so  upwards  in  the  direct  ascending  line  ;  or  between  a  man,  his  son, 
grandson,  g^eat  grandson,  and  so  downwards  in  the  direct  descending  line.  Every  generation 
constitutes  a  degree,  either  ascending  or  descending.  A  man*s  father  is  related  to  him  in 
the  first  degree,  and  so  likewise  is  his  son ;  his  grandfather  and  g^randson  in  the  second 
degree  ;  his  great  grandfather  and  great  grandson  in  the  third. 

22.  Collateral  consanguinity  is  that  which  subsists  between  two  persons,  who  are 
descended  from  the  same  stock  or  ancestor,  but  neither  of  whom  is  descended  in  a  direct 
line  from  the  other.  For  the  purpose  of  ascertaining  in  what  deg^e  of  kindred  any  collateral 
relative  stands  to  a  person  deceased,  it  is  proper  to  reckon  upwards  from  the  person  deceased 
to  the  common  stock,  and  then  downwards  to  the  collateral  relative,  allowing  a  degpree  for 
each  person,  both  ascending  and  descending. 

23.  For  the  purpose  of  succession,  there  is  no  distinction  between  those  who  are  related 
to  a  person  deceased  through  his  father  and  those  who  are  related  to  him  through  his  mother ; 

*  This  Part  does  not  apply  to  Parsees  (Act  XXI  of  1866,  s.  8)  j  nor  to  Hindus,  etc.  (Act 
XXI  of  1870) 
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nor  between  those  who  are  related  to  him  by  the  fall  blood,  and  thoie  who  are  related  U> 
by  the  half  blood  ;  nor  between  those  who  were  actually  bom  in  his  lifetime,  and  those  who  afe 
the  date  of  his  death  were  only  conceived  in  the  womb,  but  who  have  been  Babseqoently  bom 
alive. 

24.  In  the  annexed  table  of  kindred,  the  degprees  are  computed  as  far  as  the  Bizth,  and 
are  marked  by  numeral  figures. 

The  person  whose  relatives  are  to  be  reckoned,  and  his  cousin  german,  or  first  oouain,  am, 
as  shown  in  the  table,  related  in  the  fourth  degree  ;  there  being  one  degree  of  ascent  to  the 
father,  and  another  to  the  common  ancestor,  the  grandfather ;  and  from  him  one  of  descent  to 
the  uncle,  and  another  to  the  cousin-german ;  making  in  all  four  degrees. 

A  grandson  of  the  brother  and  a  son  of  the  uncle,  i,  e.,  a  great  nephew  and  a  conain-gpeniwii, 
are  in  equal  degree,  being  each  four  degrees  removed. 

A  grandson  of  a  cousin-german  is  in  the  same  degree  as  the  grandson  of  a  great  uncle,  for 
they  are  both  in  the  sixth  degree  of  kindred. 


Table  of  Consanguinity, 


(4)  Great- gprand- 
father's  Father. 


(3)  Great-grand-      (5)  Great  Great  Uncle, 
father. 


(2)  Grandfather.      (4)  Great  Uncle. 


(1)    Father. 


(3)  Uncle.         (6)  Great  Uncle's  Son. 


The  person 

whose 

Belatives 

are  to  be 

reckoned. 

I 
(1)    Son. 


(2)  Grandson. 


(3)  Great-grandson. 


(2)  Brother.      (4)  Cousin  German.     (6)  Second  Cousin. 


(3)  Nephew. 


(6)  Son  of  the  Coosin  German. 
I 


(4)  Son  of 
the  Nephew, 
or  Brother's 
gprandson. 


(6)  Gran^on  of 
the  Consul  Ger* 
man« 


PART  IY.» 

OF    INTESTACY. 

25.    A  man  is  considered  to  die  intestate  in  respect  of  all  property  of  which  he   ha/ 
made  a  testamentary  disposition  which  is  capable  of  taking  effect. 


*  This  Part  does  not  apply  to  Hindus,  etc.  (Act  XXI  of  1870} ;  nor  does  it,  with  the 
ion  of  8.  25,  apply  to  Parsees  (Act  XKI  of  1865,  s.  8). 


THE  INDUK   SUCCESSION  ACT.  415 

Illustrations. 

(a.)     A  has  left  no  will.     He  has  died  intestate  in  respect  of  the  whole  of  his  property. 

(b.)  A  has  left  a  will,  whereby  he  has  appointed  B  his  execator,  bnt  the  will  contains  no 
prorisionB.    A  has  died  intestate  in  respect  of  the  distribution  of  his  property. 

(c.)  A  has  bequeathed  his  whole  property  for  an  illeg^  purpose.  A  has  diecrintestate  in 
respect  of  the  distribution  of  his  property. 

(d.)  A  has  bequeathed  £1,000  to  B,  and  £1,000  to  the  eldest  son  of  C,  and  has  made  no 
other  bequest,  and  has  died  leaving  the  sum  of  £2,000  and  no  other  property.  G  died  before 
A  without  having  ever  had  a  son.  A  has  died  intestate  in  respect  of  the  distribution  of 
£1,000. 

26.  Such  property  devolves  upon  the  wife  or  husbajid,  or  upon  those  who  are  of  the 
kindred  of  the  deceased,  in  the  order  and  ao  cording  to  the  rules  herein  prescribed. 

Eiepltmcttion — The  widow  is  not  entitled  to  the  provision  hereby  made  for  her,  if  by  a 
valid  contract  made  before  her  marriage  she  has  been  excluded  from  her  distributive  share  of 
her  husband's  estate. 

S7.  Where  the  intestate  has  left  a  widow,  if  he  has  also  left  any  lineal  de^cendanta.  one- 
thjy^  grf  hi^  property  shall  belong  to  his  wjjow.  and  the  remaining  two-thirds  shall  go  to  hia 
lineal  descendants,  according  to  the  rules  herein  contained.  If  he  has  left  no  lineal  descen- 
dants, but  has  left  persons  who  are  of  kindred  to  him,  one-half  of  his  property  shall  belong  to 
his  widow,  and  the  other  half  shall  go  to  those  who  are  of  kindred  to  him,  in  the  order  and 
according  to  the  rules  herein  contained.  If  he  has  left  none  who  are  of  kindred  to  him,  the 
whole  of  his  property  shall  belong  to  his  widow. 

28.  Where  the  intestate  has  left  no  widow,  his  property  shall  go  to  his  lineal  descen- 
dants or  to  those  who  are  of  kindred  to  him  not  being  lineal  descendants,  according  to  the 
rules  herein  contained  ;  and  if  he  has  left  none  who  are  of  kindred  to  him^  it  shall  go  to  the 
Crown. 

PAET  v.* 

OF  THE  DISTRIBUTION  OF  AN  INTESTATE'S  PBOPEBTT. 

(a)     Where  he  has  left  lineal  descendants, 

29.  The  rules  for  the  distribution  of  the  intestate's  property  after  deducting  the  widow's 
share  (if  he  has  left  a  widow)  amongst  his  lineal  descendants,  are  as  follows  : — 

80.  Where  the  intestate  has  left  surviving  him  a  child  or  children,  but  no  more  remote 
lineal  descendant  through  a  deceased  child,  the  property  shall  belong  to  his 'surviving  child,  if 
there  be  only  one,  or  shall  be  equally  divid^U^nong  all  his  surviving  children. 

81.  Where  the  intestate  has  not  left  AM[ving  him  any  child,  but  has  left  a  g^ndchild  or 
grandohildren,  and  no  more  remote  descendant  through  a  deceased  grandchild,  the  property 
shall  belong  to  his  surviving  grandchild,  if  there  be  only  one,  or  shall  be  equally  divided  among 
all  his  surviving  grandchildren. 

Illvstrations, 

(a.)  A  has  three  children,  and  no  more :  John,  Mary,  and  Henry.  They  all  die  before 
the  father :  John  leaving  two  children,  Mary  three,  and  Henry  four.  Afterwards  A  dies  in- 
testate, leaving  those  nine  grandchildren  and  no  descendant  of  any  deceaded  grandchild.  Each 
of  his  g^ndcbildren  shall  have  one-ninth. 

(b.)  But  if  Henry  has  died  leaving  no  child,  then  the  whole  is  equally  divided  between 
the  intestate's  five  gp*andchildren,  the  children  of  John  and  Mary. 

(c.)  A  has  two  children  and  no  more  :  John  and  Mary.  John  dies  before  his  father, 
leaving  his  wife  pregnant.  Then  A  dies,  leaving  Mary  surviving  him,  and  in  due  time  a 
child  of  John  is  bom.  A's  property  is  to  be  equally  divided  between  Mary  and  such  posthu- 
moos  child. 

**'*.  In  like  manner,  the  property  shall  go  to  the  surviving  lineal  descendants  who  are 
nc  ..^t  in  degree  to  the  intestate,  where  they  are  all  in  the  degree  of  great  grandchildren  to 
hi      or  are  all  in  a  more  remote  degree. 

3.    If  the  intestate  has  lelt  lineal  descendants  who  do  not  all  stand  in  the  same  degree 
of      Ddred  to  him,   and  the  persons  through  whom  the  more  remote  are  descended  from  him 
dead,  the  property  shall  be  divided  into  such  a  number  of  equal  shares  as  may  correspond 
the  number  of  the  lineal  descendants  of  the  intestate  who  either  stood  in  the  nearest 


This  Fart  does  not  apply  to  Parsees  (Act  XXI  of  1865|  s.  8) ;  nor  to  Hindus,  etc.  (Act 
X:       *  1870). 
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degree  of  kindred  to  liiin  at  his  decease,  or,  having  been  of  the  like  degree  of  kindred  to  him, 
died  before  him  leaving  lineal  descendants  who  snryived  him ;  and  one  of  snch  shares  shall  ba 
allotted  to  each  of  the  lineal  descendants  who  stood  in  the  nearest  degree  of  kindred  io  the 
intestate  at  his  decease  ;  and  one  sach  share  shall  be  allotted  in  respect  of  each  of  snoh  deceased 
lineal  descendants ;  and  the  share  allotted  in  respect  of  each  of  snch  deceased  lineal  des- 
cendants shall  belong  to  his  surviving  child  or  children  or  more  remote  lineal  deaoendaata,  as 
the  case  may  be  ;  snch  snrviving  child  or  children  or  more  remote  lineal  descendants  alwaya 
taking  the  share  which  his  or  their  parent  or  parents  wonld  have  been  entitled  to  respectxvcSj 
if  snch  parent  or  parents  had  survived  the  int^ltte. 

UluetrcUiona. 

(a.)  A  had  three  children— John,  Mary,  and  Henry ;  John  died,  leaving  fonr  children,  and 
Mary  died,  leaving  one,  and  Henry  alone  survived  the  father.  On  the  death  of  A  intestate^ 
one- third  is  allotted  to  Henry,  one-third  to  John's  four  children,  and  the  remaining  third  io 
Mary's  one  child. 

(b,)  A  left  no  child,  but  left  eight  grandchildren,  and  two  children  of  a  deceased  grand- 
chin.  The  property  is  divided  into  nine  parts,  one  of  which  is  allotted  to  each  grandcfaikl ; 
and  the  remaining  one-ninth  is  equally  divided  between  the  two  great  grandchildren. 

(e,)  A  has  three  children — John,  Mary,  and  Henry ;  John  dies  leaving  four  ohildrea, 
and  one  of  John's  children  dies  leaving  two  children.  Mary  dies  leaving  one  child.  A  after- 
wards dies  intestate.  One-third  of  his  property  is  allotted  to  Henry ;  one-third  to  Maiy^a 
child  ;  and  one-third  is  divided  into  four  parts,  one  of  which  is  allotted  to  each  of  John's  throe 
surviving  children,  and  the  remaining  part  is  equally  divided  between  John's  two  gFaod- 
children. 

(b)     Where  the  Intestate  has  left  rw  lineal  descendants, 

84.    Where  an  intestate  has  left  no  lineal  descendants,  the  rules  for  the  distribution  of  his 
property  (after  deducting  the  widow's  share,  if  he  has  left  a  widow)  are  as  follows. 
36.    If. the  intestate's  father  be  living,  he  shall  succeed  to  the  property. 

86.  If  the  intestate's  father  is  dead,  but  the  intestate's  mother  is  living,  and  there  ai« 
also  brothers  or  sisters  of  the  intestate  living,  and  there  is  no  child  living  of  any  deoeaaed 
brother  or  sister,  thp  mother  and  each  living  brother  or  sister  shall  succeed  to  the  property  in 
equal  shares*  *  . 

Illustration. 

A  dies  intestate,  survived  by  hifwiother  and  two  brothers  of  the  full  blood,  John  and  Heniy, 
and  a  sister  Mary,  who  is  the  daughter  of  his  mother,  but  not  of  his  father.  The  mother  takes 
one-forth,  each  brother  takes  one-fourth,  and  Mary,  the  sister  of  half-blood,  takes  one-foarth. 

87.  If  the  intestate's  father  is  dead,  but  the  intestate's  mother  is  living,  and  if  any 
brother  or  sister,  and  the  child  or  children  of  any  brother  or  sister  who  may  have  died  in  the 
intestate's  life-time  are  also  living,  then  the  mother  and  each  living  brother  or  sister,  and  the 
living  child  or  children  of  each  deceased  brother  or  sister,  shall  fa«  entitled  to  the  property 
in  equal  shares,  such  children  (if  more  than  one)  taking  in  equal  shares  only  the  shares  which 
their  respective  parents  would  have  taken  if  living  at  the  intestate's  death. 

Illustration. 

A,  the  intestate,  leaves  his  mother,  his  brothers  John  and  Henry,  and  also  one  child  of  a 
deceased  sister,  Mary,  and  two  children  of  George,  a  deceased  brother  of  tho  half  blood,  who 
was  the  son  of  his  father  but  not  of  his  mother.  The  mother  takes  one-fifth,  John  and  Heniy 
each  take  one-fifth,  the  child  of  Mary  takes  one-fifth,  and  the  two  children  of  George  divide 
the  reyiaiuing  one-fifth  equally  between  them. 

88.  If  the  intestate's  father  is  dead,  but  the  intestate's  mother  is  living,  and  the  brothen 
and  sisters  are  all  dead,  but  all  or  any  of  them  have  left  children  who  survived  the  intestate, 
the  mother  and  the  child  or  children  of  each  deceased  brother  or  sister  shall  be  entitled  to  *^ 
property  in  equal  shares,  such  children  (if  more  than  one)  taking  in  equal  shares  only  the  r'  e 
which  their  respective  parents  would  have  tedcen  if  living  at  the  intestctte's  death. 

Jllu^t^'ation. 

A,  the  intestate,  leaves  no  brother  or  sister,   but  leaves  his  mother  and  one  child  a 

deceased  sister  Mary,  and  two  children  of  a  deceased  brother  Georg^.    The  mother  takes  h 

third,  the  child  of  Mary  takes  one-third,  and  the  children  of  George  divide  the  remainir-  s 
hird  equally  between  them. 

39.    If  the  intestate's  father  is  dead,  but  the  intestate's  mother  is  living^  and  bu  s 
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nmtber  brother,  nor  sister,  nor  child  of  any  brother  or  sister  of  the  intestate,  the  property 
shall  belong  to  the  mother. 

40.  Where  the  intestate  has  left  neither  lineal  descendant,  nor  father,  nor  mother,  the 
property  is  divided  equally  between  his  brothers  and  sisters  and  the  child  or  children  of  snch 
of  tiiem  as  may  have  died  before  him,  snch  children  (if  more  than  one)  taking  in  equal  shares 
only  the  share  which  theii  respective  parents  woold  have  taken  if  living  at  the  intestote's  death. 

41.  If  the  intestate  left  neither  lineal  descendant,  nor  parent,  nor  brother,  nor  sister,  his 
property  shall  be  divided  equally  among  those  of  his  relatires  who  are  in  the  nearest  degree 
of  kindred  to  him. 

Illustratione,  , 

(a.)  A,  the  intestate,  has  left  a  grandfather  and  a  grandmother,  and  no  other  relative 
standing  in  the  same  or  a  nearer  degree  of  kindred  to  him.  They,  being  in  the  second  degree, 
will  be  entitled  to  the  property  in  equal  shares,  exclusive  of  any  uncle  or  aunt  of  the  intestate, 
ancles  and  axmts  being  only  in  the  third  degree. 

(6.)  A,  the  intestate,  has  left  a  great  grandfather  or  great  grandmother,  and  uncles  and 
aunts,  and  no  other  relative  standing  in  the  same  or  a  nearer  degree  of  kindred  to  him.  All 
of  these  being  in  the  third  degree,  shall  take  equal  shares. 

(c.)  A,  the  intestate,  left  a  great  grandfather,  an  uncle,  and  a  nephew,  but  no  relative 
standing  in  a  nearer  degree  ol  kindred  to  him.  All  of  these  being  in  the  third  degree,  shall 
take  equal  shares. 

(d.)  Ten  children  of  one  brother  or  sister  of  the  intestate,  and  one  child  of  another 
brother  or  sister  of  the  intestate,  constitute  the  class  of  relatives  of  the  nearest  degree  of 
kindred  to  him.    They  shall  each  take  one-eleventh  of  the  property. 

42.  Where  a  distributive  shore  in  the  property  of  a  person  who  has  died  intestate  shall 
he-claimed  by  a  child,  or  any  descendant  of  a  child  of  such  person,  no  money  or  other  property 
which  the  intestate  may,  during  his  life,  have  paid,  given,  or  settled  to  or  for  the  advancement 
of  the  child  by  whom  or  by  whose  descendant  the  claim  is  made,  shall  be  taken  into  account 
in  estimating  such  distributive  share. 

PART  VI.* 

OF  THE  EF?SCT  OF  HABBIAOS  AND  MAftBIAOE   SETTLEMENTS  ON  PROPEBTT. 

43.  The  husband  surviving  his  wife  has  the  same  rights  in  respect  of  her  property,  if 
she  die  intestate,  as  the  widow  has  in  respect  of  her  husband's  property,  if  he  die  intestate. 

44.  If  a  person  whose  domicile  is  not  in  British  India  marries  in  British  India  a  person 
whose  domicile  is  in  British  India,  neither  party  acquires,  by  the  marriage,  any  rights  in 
respect  of  any  property  of  the  other  party  not  comprised  in  a  settlement  made  previous  to 
marriage,  which  he  or  she  would  not  acquire  thereby  if  both  were  domiciled  in  British  India 
at  the  time  of  the  marriage. 

45.  The  property  of  a  minor  may  be  settled  in  contemplation  of  marriage,  provided  the 
settlement  be  made  by  the  minor  with  the  approbation  of  the  minor's  father,  or  if  he  be  dead 
or  absent  from  British  India,  with  the  approbation  of  the  High  Court. 

f 

PART  VII.t 

OF  WILLS  AND  CONDICILS. 

46.  Every  person  of  sound  mind  and  not  a  minor  may  dispose  of  his  property  by  will.         x\  ^^  ^ 
This  section  applies  to  Hindus  etc. 
Explanation  1. — A  married  woman  may  dispose  by  will  of  any  property  .which  she'  could 

alienate  by  her  own  act  during  her  life. 

Sxplanatum  2. — Persons  who  are  deaf,  or  dumb,  or  blind,  are  not  thereby  incapacitated  ^^' 

for   ^aking  a  will  if  they  are  able  to  know  what  they  do  by  it. 

^arplanatian  8.  — One  who  is  ordinarily  insane  may  make  a  will  during  an  interval  in  which 
he     of  sound  mind. 

^mflaruUion  4. — No  person  can  make  a  will  while  he  is  in  such  a  state  of  mind,  whether 

^  This  Part  does  not  applv  to  Hindus,  etc.  (Hindu  Wills  Act,  XXI  of  1870).  With  the 
ez<  ^ftion  of  s.  43»  it  applies  to  Parsees  (Act  XXI  of  1866,  s.  8). 

t  Of  this  Part,  ss.  46,  48,  and  49  apply  to  the  wills  of  Hindus,  Jainas,  Sikhs,  and 
Bu  Ihists  in  the  Lower  Provinces  of  Bengal,  and  in  the  towns  of  Madras  and  Bombay,  under 
Ac  XXI  of  1870. 
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arising  from  dmnkennesSi  or  from  illness,  or  from  any  other  cause,  thai  he  does  not  know 
what  he  is  doing. 

niustratwna. 

(a.)  A  can  perceiye  what  is  g^oing  on  in  his  immediate  neighbonrhood,  and  can  aosirer 
familiar  qnestions,  bat  has  not  a  competent  understanding  as  to  the  nature  of  his  property,  or 
the  persons  who  are  of  kindred  to  him,  or  in  whose  favour  it  would  be  proper  that  he  sh<HiId 
make  his  will.    A  cannot  make  a  valid  will. 

(d.)  A  executes  an  instrument  purporting  to  be  his  will,  but  he  does  not  understand  the 
nature  of  the  instrument  or  the  effect  of  its  provisions.    This  instrument  is  not  a  valid  will. 

(c.)  A  being  very  feeble  and  debilitated,  but  capable  of  exercising  a  judgment  as  to  the 
proper  mode  of  disposing  of  his  property,  makes  his  will.    This  is  a  valid  will. 

See  ante  pp.  55,  74,  75,  80,  81,  82. 

47.  A  father,  whatever  his  age  may  be,  may,  by  will,  appoint  a  guardian  or  goardians  for 
his  child  during  minority. 

This  section  does  not  apply  to  Hindus  etc. 
See  ante  pp.  80 — 81. 

48.  A  will  or  any  part  of  a  will,  the  making  of  which  has  been  cansed  by  fraud  or  coer- 
cion, or  by  such  importunity  as  takes  away  the  free  agency  of  the  testator,  is  void. 

This  section  applies  to  Hindus  etc. 

Illustrations, 

(a.)  A  falsely  and  knowingly  represents  to  the  testator  that  the  testator^s  only  child  is 
dead,  or  that  he  has  done  some  undutiful  act,  and  thereby  induces  the  testator  to  make  a  will 
in  his  (A's)  favour.     Such  will  has  been  obtained  by  fraud,  and  is  invalid. 

(b.)  A  by  fraud  and  deception  prevails  upon  the  testator  to  bequeath  a  legacy  to  lum. 
The  bequest  is  void. 

(c.)  A,  being  a  prisoner  by  lawful  authority,  makes  his  will.  The  will  is  not  invalid  bf 
reason  of  the  imprisonment. 

(d.)  A  threatens  to  shoot  B,  or  to  bum  his  house,  or  to  cause  him  to  be  arrested  on  s 
criminal  charge,  unless  he  makes  a  bequest  in  favonr  of  G.  B,  in  consequence,  makes  a  beqoNt 
in  favour  of  G.    The  bequest  is  void,  the  making  of  it  having  been  caused  by  coercion. 

(6.)  A  being  of  sufficient  intellect,  if  undisturbed  by  the  influence  of  others,  to  make  a 
will,  yet  being  so  much  under  the  control  of  B  that  ho  is  not  a  free  agent,  makes  a  will 
dictated  by  B.  It  appears  that  he  would  not  have  executed  the  will  but  for  fear  of  B.  The 
will  is  invalid. 

(/.)  A,  being  in  so  feeble  a  state  of  health  as  to  be  {inable  to  resist  importunity,  is  preesdd 
by  B  to  make  a  will  of  a  certain  purport,  and  does  so  merely  to  purchase  peace,  and  in  snb* 
mission  to  B.    The  will  is  invalid. 

(g.)  A  being  in  snch  a  state  of  health  as  to  be  capable  of  exercising  his  own  judgment 
and  volition,  B  uses  urgent  intercession  and  persuasion  with  him  to  indnce  him  to  make  a  will 
of  a  certain  purport.  A,  in  consequence  of  the  intercession  and  persuasion,  but  in  the  free 
exercise  of  his  judgment  and  volition,  makes  his  will  in  the  manner  recommended  by  B.  The 
will  is  not  rendered  invalid  by  the  intercession  and  persuasion  of  B. 

(h.)  A  with  a  view  to  obtaining  a  legacy  from  B,  pays  him  attention  and  flatters  him,  and 
thereby  produces  in  him  a  capricious  partiality  to  A.  B,  in  consequence  of  suoh  attention  and 
flattery,  makes  his  will,  by  which  he  leaves  a  legacy  to  A.  The  bequest  is  not  rendered  invalid 
by  the  attention  and  flattery  of  A. 

See  ante  pp.  83 — 84. 

49.  A  will  is  liable  to  be  revoked  or  altered  by  the  maker  of  it  at  any  time  when  he  is 
competent  to  dispose  of  his  property  by  will. 

This  section  applies  to  Hindus  etc. 

PART  VIII.* 

OF  THE   EXECUTION  OF  UNPRIVILEGED  WILLS. 

50.  Every  testator,  not  being  a  soldier  employed  in  an  expedition,  or  engaged  in  al 
warfara,  or  a  mariner  at  sea,  must  execute  his  will  according  to  the  following  rules : — 

First. — The  testator  shall  sign  or  shall  affix  liis  mark  to  the  will,  or  it  shall  be  sig^  7 
Bome  other  person  in  his  presence  and  by  his  direction. 

Secomh — The  signature  or  mark  of  the  testator,  or  the  signature  of  the  person  sig*'"      '^ 

*  This  part  applies  to  Hindus  etc. 
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him,  ihall  be  so  placed  tliat  it  shall  appear  that  it  was  intended  thereby  to  give  effect]  to  the  (jL^^\ 
writing  as  a  will.  ^" 

Third. — The  will  shall  be  attested  by  two  or  more  witnesses,  each  of  whom  must  have  -' ^•^  '*• 
seen  the  testator  sign  or  affix  his  mark  to  the  will,  or  have  seen  some  other  person  sign  the  -r^'7- 
win  in  the  presence  and  by  the  direction  of  the  testator,  or  have  received  from  the  testator  ^  •  •iCoi'^ 
personal  acknowledgment  of  his  signature  or  mark,  or  of  the  signature  of  such  other  person  ;  .  n^  ^2^ 
and  each  of  the  witnesses  must  sign  the  will  in  the  presence  of  the  testator,  but  it  shall  not  be  ./QCaJti*^ 
necessary  that  more  than  one  witness  be  present  at  the  same  time,  and  no  particular  form  of  ^,  . 
atteetation  shall  be  necessary.  ^ 

See  ant6  pp.  96—97. 

61.  If  a  testator,  in  a  will  or  codicil  duly  attested,  refers  tojuiy  Qther  document  then 
actually  written,  as  expressing  any  part  of  his  intentions,  such  document  shall  be  considered 
te  forming  a  part  of  the  will  or  codicil  in  which  it  la  referred  to. 

See  wnXB  pp.  66—70. 

PART  IX.* 

OP    PRIVILEGED  WILLS. 

52.  Any  soldier  being  employed  in  an  expedition,  or  engaged  in  actual  warfare,  or  any 
mariner  being  at  sea,  may,  if  he  has  completed  the  age  of  eighteen  years,  dispose  of  hisiproperty 
by  a  will  made  as  is  mentioned  in  the  fifty-third  section.  Such  wills  are  called  privileged 
wills. 

(a.)  A,  the  surgeon  of  a  regiment,  is  actually  employed  in  an  expedition.  He  is  a  soldier 
actually  employed  in  an  expedition,  and  can  make  a  privileged  will. 

(&.)  A  is  at  sea  in  a  merchant-ship,  of  which  he  is  the  purser.  He  is  a  mariner,  and  being 
at  sea  can  make  a  privileged  will. 

(c.)  A,  a  soldier  serving  in  the  in  the  field  against  insurgents,  is  a  soldier  engag^  in 
aotuid  warfare,  and  as  such  can  make  a  privileged  will. 

(d.)  A,  a  mariner  of  a  ship  in  the  course  of  a  voyage,  is  temporarily  on  shore  while  she 
is  lying  in  harbour.  He  is,  in  the  sense  of  the  words  used  in  this  clause^  a  mariner  at  sea,  and 
can  make  a  privileged  will. 

(e.)  A,  an  admiral  who  commands  a  naval  force,  but  who  lives  on  shore,  and  only  occa- 
sionally goes  on  board  his  ship,  is  not  considered  as  at  sea,  and  cannot  make  a  privileged  will. 

(/.)  A,  a  mariner,  serving  on  a  military  expedition,  but  not  being  at  sea,  is  considered  as 
a  soldier,  and  can  make  a  privileged  will. 

58.     Privileged  wills  may  be  in  writing,  or  may  be  made  by  word  of  mouth. 

The  execution  of  them  shall  be  governed  by  the  following  rules  :— 

Titei, — The  will  may  be  written  wholly  by  the  testator,  with  his  own  hand.  In  such 
case  it  need  not  be  signed  nor  attested. 

8ee(md, — It  may  be  written  wholly  or  in  part  by  another  person,  and  signed  by  the 
testator.    In  such  case  it  need  not  be  attested. 

Third, — If  the  instrument  purporting  to  be  a  will  is  written  wholly  or  in  part  by  another 
person,  and  is  not  signed  by  the  testator,  it  shall  be  considered  to  be  his  will,  if  it  be  shown 
that  it  was  written  by  the  testator's  directions,  or  that  he  recognized  it  as  his  will. 

If  it  appear  on  the  face  of  the  instrument,  that  the  execution  of  it  in  the  manner  intended 
by  him  was  not  completed,  the  instrument  shall  not  by  reason  of  that  circumstance  be  invalid, 
provided  that  his  non-execution  of  it  can  be  reasonably  ascribed  to  some  cause  other  than  the 
abandonment  of  the  testamentary  intentions  expressed  in  the  instrument. 

Fourth. — If  the  soldier  or  mariner  shall  have  written  instructions  for  the  preparation  of 
his  will,  but  shall  have  died  before  it  could  be  prepared  and  executed,  such  instructions  shall 
be  considered  to  constitute  his  will. 

Fifth. — If  the  soldier  or  mariner  shall,  in  the  presence  of  two  witnesses,  have  given  verbal 
in  nctions  for  the  preparation  of  his  will,  and  they  shall  have  been  reduced  into  writing  in 
hi  lifetime,  but  he  shall  have  died  before  the  instrument  could  be  prepared  and  executed, 
su  .  instructions  shall  be  considered  to  constitute  his  will,  although  they  may  not  have  been 
re   "'^ed  into  writing  in  his  presence,  nor  read  over  to  him. 

^iath, — Such  soldier  .or  mariner  as  aforesaid  may  make  a  will  by  word  of  mouth  by 
dc    jkring  his  intentions  before  two  witnesses  present  at  the  same  time. 

Seventh. — A  •  will  made  by  word  of  month  shall  be  null  at  the  expiration  of  one  month 
^    '  the  testator  shall  have  ceased  te  be  entitled  to  make  a  privileged  will. 

*  This  part  does  not  apply  to  Hindus  etc.    See  ante  pp.  101 — 105. 
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PAST  X. 

OV  THB  ATTESTATION,  REVOCATION,  ALTERATION  AND  REVIVAL  OF  Wai«. 

54.  A  will  shall  not  be  considered  as  insufficiently  attested  by  reason  of  any  benefit 
thereby  given,  either  by  way  of  bequest  or  by  way  of  appointment,  to  any  person  attesting  it, 
or  to  his  or  her  wife  or  husband  : 

but  the  bequest  or  appointment  shall  be  void  so  far  as  concerns  the  person  so  attesting,  or 
the  wife  or  husband  of  such  person,  or  any  person  claiming  under  either  of  them. 

EvpUmaJtion, — A  legate^  under  a  will  does  uot  Ipse  his  legacy  by  attesting  a  codicil  wUch 
confirms  the  will  *      ^  ^^<^  '^<^'  '^-  ^i%  tc  v^^^-^  - 

See  pp.  90,  288. 

55.  No  person,  by  reason  of  interest  in,  or  of  his  being  an  executor  of,  a  will,  is  ditqnali- 
fled  as  a  witness  to  prove  the  execution  of  the  will  or  to  prove  the  validi^  or  invaKcitj 
thereof. 

This  section  does  set  apply  to  Hindus  etc. 

56.  Every  will  shall  be  revoked  by  the  marriage  of  the  maker,  except  a  will  made  in 
exercise  of  a  power  of  appointment,  when  the  property  over  which  the  power  of  appointment 
is  exercised  Would  not,  in  default  of  such  appointment,  pass  to  his  or  her  executor  or  admi- 
nistrator, or  to  the  person  entitled  in  case  of  intestacy. 

Ssplanation, — Where  a  man  is  invested  with  power  to  determine  the  disposition  of 
property  of  which  he  is  not  the  owner,  he  is  said  to  have  oower  to  apjpoint  such  property. 
This  section  applies  to  Hindus  etc.  (V  )  M/  ik  V^  K^- .  Vc>c  b3  th^  OKO  V?: 
See  pp.  106, 195.  "  • 

57.  No  unprivileged  will  or  codicil,  nor  any  part  thereof,  shall  be  revoked  o^h^rwiae  Uiao 
by  marriage,  or  by  another  will  or  codicil,  or  by  some  writing  declaring  an  intention  to  revoke 
the  same,  and  executed  in  the  manner  in  which  an  unprivileged  will  is  hereinbefore  i-eqnired 
to  be  executed,  or  by  the  burning,  teariug,  or  otherwiEe  destroying  the  same  by  the  testator, 
or  by  some  person  in  his  presence^  and  by  his  direction,  with  the  intention  of  revoking  tha 
same. 

Illustrations. 

(a.)  A  has  made  an  unprivileged  will.  Afterwards  A  makes  another  unprivileged  will 
which  purports  to  revoke  the  first.     This  is  a  revocation.  * 

(&  )  A  has  made  an  unprivileged  will.  Afterwards,  A  being  entitled  to  nu^e  a  privi- 
leged will,  makes  a  privileged  will,  which  purports  to  revoke  his  unprivileged  will.  This  is  a 
revocation. 

This  section  applies  to  Hindus  etc. 

See  p.  118. 

58.  No  obliteration,  interlineation,  or  other  alteration  made  in  any  unprivileged  will 
after  the  execution  thereof  shall  have  any  effect,  except  so  far  as  the  words  or  meaning  of 
the  will  shall  have  been  thereby  rendered  illegible  or  undiscernible,  unless  such  alteration 
shall  be  executed  in  like  manner  as  her^nbef  ore  is  required  for  the  execution  of  the  will ; 
save  that  the  will,  as  so  altered,  shall  be  deemed  to  be  duly  executed  if  the  signature  of  the 
testator  and  the  subscription  of  the  witnesses  be  made  in  the  margin  or  on  some  other  put 
of  the  will  opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memo- 
randum referring  to  such  alteration,  and  written  at  the  end  or  some  other  part  of  the  wiU.§ 

59.  A  privileged  will  or  codicil  may  be  revoked  by  the  testator,  by  an  unprivileged  will 
or  codicil,  or  by  any  act  expressing  an  intention  to  revoke  it,  and  accompanied  with  such 
formalities  as  would  be  sufficient  to  give  validity  to  a  privilegad  will,  or  by  the  bnmiBg, 
tearing,  or  otherwise  destroying  the  same  by  the  testator,  or  by  some  person  in  his  preseooa 
and  by  his  direcfcion,  with  the  intention  of  revoking  the  same. 

Emplanation, — I^n  order  to  the  revocation  of  a  privileged  will  or  codicil  by  an  act  aoeoiB> 
panied  with  such  formalities  as  would  be  sufficient  to  give  validity  to  a  privileged  will,  it  ii 
not  necessary  that  the  tostator  should  at  the  time  of  doing  that  act  be  in  a  eitnatioD  *'**ioh 
entitles  him  to  make  a  privileged  will. 

See  p.  125. 

60.  No  unprivileged  will  or  codicil,  nor  any  part  thereof,  which  shall  be  in  any  o..  Mr 
revoked,  shall  be  revived  otherwise  than  by  the  ra-execution  thereof  or  by  a  codicil  exei  bed 
in  manner  hereinbefore  required,  and  showing  an  intention  to  revive  the  same ; 

and  when  any  will  or  codicil  which  shall  be  partly  revoked,  and  afterwards  wholly  revi    ed. 
shall  be  revived,  such  revival  shall  not  extend  to  so  much  thereof  as  shall  have  been  rr    ced 

*  This  section  and  sections  57  to  60  (both  inclusive)  extend  to  the  wills  of  Hindc     bc^ 
1  the  Lower  Provinces  and  in  the  towns  of  Madras  and  Bombay,  Aofe  No,  ZXI  of  187a 
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before  the  reyooation  of  the  whole  thereof,  onkw  an  intention  to  the  oontraiy  shall  be  shown 
hj  the  w£Q  or  oodioil. 

This  section  applies  to  Hindus  eto. 

See  p.  125. 

PAET  XI.» 
Of  the  Construction  of  Wills. 

61.  It  is  not  necessary  that  any  technical  words  or  terms  of  art  shall  be  used  in  a  will, 
but  only  that  the  wording  shall  be  such  that  the  intentions  of  the  testator  can  be  known 
therafrom. 

See  pp.  74^  129. 

62.  For  the  purpose  of  determining  questions  as  to  what  person  or  what  property  is 
denoted  by  any  words  used  in  a  will,  a  Court  must  inquire  into  every  material  fact  relating  to 
the  persons  who  claim  to  be  interested  under  such  will,  the  property  which  is  claimed  as  the 
subject  of  disposition,  the  circumstances  of  the  testator  and  of  his  family,  and  into  every  fact 
a  knowledge  of  which  may  conduce  to  the  right  application  of  the  words  wiiich  the  testator 
ha«  used. 

Illusirations, 

(a.)  A,  by  his  will,  bequeaths  1,000  rupees  to  his  eldest  son,  or  to  his  youngest  gfrand- 
child,  or  to  his  cousin  Mary.  A  Court  may  make  inquiry  in  order  to  ascertain  to  what  person 
the  description  in  the  will  applies. 

(b.)  A,  by  his  will,  leaves  to  B  '' his  estate  called  Black  Acre."  It  may  be  necessary 
to  take  evidence  in  order  to  ascertain  what  is  the  subject-matter  of  the  bequest ;  that  is  to 
say,  what  estate  of  the  testator's  is  called  Black  Acre. 

(c.)  A,  by  his  will,  leaves  to  B  "  the  estate  which  he  purchased  of  C."  It  may  be  neces- 
sary to  take  evidence  in  order  to  ascertain  what  estate  the  testator  purchased  of  C. 

See  pp.  133,188, 148. 

63.  Where  the  words  used  in  the  will  to  designate  or  describe  a  legatee,  or  a  class  or 
legatees,  sufficiently  show  what  is  meant,  an  error  in  the  name  or  description  shall  not  pre- 
vent the  legacy  from  taking  effect. 

A  mistake  in  the  name  of  a  legatee  may  be  corrected  by  a  description  of  him,  and  a  mis- 
take In  the  description  of  a  legatee  may  be  corrected  by  the  name,. 

UlvstrcUions, 

(a.)  A  bequeaths  a  legacy  "  to  Thomas,  the  second  son  of  his  brother  John.''  The  testator 
has  an  only  brother,  named  John,  who  has  no  son  named  Thomas,  but  has  a  second  son  whose 
name  is  William.    William  shall  have  the  legacy. 

{b.y  A  bequeaths  a  legacy  '*  to  Thomas,  the  second  son  of  his  brother  John."  The  testator 
has  an  only  brother  named  John,  whose  first  son  is  named  Thomas,  and  whose  second  son  is 
named  William.    Thomas  shall  have  the  legacy. 

(c.)  The  testator  bequeaths  his  property  "  to  A  and  B,  the  legitimate  children  of  C."  C 
has  no  legitimate  child,  but  has  two  illegitimate  children,  A  and  B.  The  bequest  to  A  and  B 
takes  effect,  although  they  are  illegitimate. 

(d.)  The  testator  gives  his  residuary  estate  to  be  divided  among  **  his  seven  children  " 
and  proceeding  to  enumerate  them  mentions  six  names  only.  This  omission  shall  not  prevent 
the  seventh  child  from  taking  a  share  with  the  others. 

(0.)  The  testator  having  six  grandchildren,  makes  a  bequest  to  "  his  six  grandchildren  " 
and  proceeding  to  mention  them  by  their  Chrisrian  names,  mentions  one  twice  over,  omitting 
another  altogether.    The  one  whose  name  is  not  mentioned  shall  take  a  share  with  the  others. 

(f.)  The  testator  bequeaths  "  1,000  mpees  to  each  of  the  three  children  of  A."  At  the  date 
o  the  will  A  has  four  children.  Each  of  these  four  children  shall,  if  he  survives  the  testator, 
r     dive  a  legacy  of  1,000  rupees. 

See  p.  140. 

64.  Where  any  word  material  to  the  full  expression  of  the  meaning  has  been  omitted,  it 
o    y  be  sapplied  by  the  context. 

*  Of  this  Part,  sections  61  to  77  (both  inclusive)  and  sections  88  to  98  apply  to  the  wills 
<     Hindus,  ^.,  in  the  Lower  Provinces  and  in  the  towns  of  Madras  and  Bombay,  Act  No 

:   n  ct  1870. 
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Illustration. 

The  testator  gives  a  legacy  of  "  five  handred"  to  his  daughter  A,  and  a  legacy  of  "fire 
handred  rupees"  to  his  daughter  B.  A  shaU  take  a  legacy  of  fire  handled  znpees. 
See  pp.  182, 145. 

65.  If  the  thing  which  the  testator  intended  to  bequeath  can  be  sufficiently  identified 
from  the  description  of  it  given  in  the  will,  but  some  parts  of  the  description  do  not  vp^jt 
such  parts  of  the  description  shall  be  rejected  as  erroneous,  and  the  bequest  shall  take  effed. 

Illustrations. 

(a.)  A  bequeaths  to  B  ''  his  marsh-lands  lying  in  £,  and  in  the  occupation  of  X."  The 
testator  had  marsh-lands  lying  in  L,  but  no  marsh-lands  in  the  occupation  of  X.  The  words 
**  in  the  occupation  of  X"  shall  be  rejected  as  erroneous,  and  the  marsh-laads  of  the  testator 
lying  in  L  shall  pass  by  the  bequest. 

(b.)  The  testator  bequeaths  to  A  *^  his  zamindari  of  Bampur."  He  had  an  estate  at 
Bampur,  but  it  was  a  taluq  and  not  a  zamindari.    The  taluq  passes  by  this  bequest. 

See  p.  187. 

66.  If  the  will  mentions  several  circumstances  as  descriptive  of  the  thing  which  the 
testator  intends  to  bequeath,  and  there  is  any  property  of  his  in  respect  of  which  all  those 
circumstances  exist,  the  bequest  shall  be  considered  as  limited  to  such  property,  and  it  shall 
not  be  lawful  to  reject  any  part  of  the  description  as  erroneous,  because  the  testator  had  other 
property  to  which  sueh  part  of  the  description  does  not  apply- 

Bvplanation, — In  judging  whether  a  case  falls  within  the  meaning  of  this  sectioo,  asy 
words  which  would  be  liable  to  rejection  under  the  sixty-fifth  section  are  t-o  be  considered  as 
struck  out  of  the  will. 

Illustrations, 

(a.)  A  bequeaths  to  B  "  his  marsh-lands  lying  in  L,  and  in  the  occupation  of  X."  Thfi 
testator  had  marsh-lands  lying  in  L,  some  of  which  were  in  the  occupation  of  X,  and  some  not 
in  the  occupation  of  X.  The  bequest  shall  be  considered  as  limited  to  such  of  the  testator's 
marsh-lands  lying  in  L,  as  were  in  the  occupation  of  X. 

(&.}  A  bequeaths  to  6  '^  his  marsh-lands  lying  in  L,  and  in  the  occupation  of  X,  com- 
prising 1,000  bighas  of  land."  The  test-ator  had  marsh-lands  lying  in  L,  some  of  which  were 
in  the  occapation  of  X,  and  some  not  in  the  occupation  of  X.  The  measurement  is  whoRj 
inapplicable  to  the  marsh-lands  of  either  class,  or  to  the  whole  taken  together.  The  measore- 
ment  shall  be  considered  as  struck  out  of  the  will,  and  such  of  the  testator's  marsh-lands 
lying  in  L,  as  were  in  the  occupation  of  X,  shall  alone  pass  by  the  bequest. 

See  pp.  189,  140. 

67.  Where  the  words  of  the  willjare  unambiguous,  but  it  is  found  by  extrinsic  etidence 
that  they  admit  of  applications,  one  only  of  which  can  have  been  intended  by  the  testator, 
extrinsic  evidence  may  be  taken  to  show  which  of  these  applications  waa  intended. 

Illustrations, 

(a.)  A  man  having  two  cousins  of  the  name  of  Mary,  bequeaths  a  sum  of  money  to  ^'liis 
cousin  Mary."  It  appears  that  there  are  two  persons,  each  answering  the  description  in  the 
will.  That  description,  therefore,  admits  of  two  applications,  only  one  of  which  can  haTe  been 
intended  by  the  testator.  Evidence  is  admissible  to  show  which  of  the  two  applications  was 
intended. 

(6.)  A,  by  his  will,  leaves  to  B  '*  his  estate  called  Sultanpur  Khurd."  It  turns  out  that 
he  had  two  estates  called  Sultanpur  Ehurd.  Evidence  is  admissible  to  show  which  estate  was 
intended. 

See  pp.  148, 149. 

68.  Where  there  is  an  ambiguity  or  deficiency  on  the  face  of  the  will,  no  — *^«w 
evidence  as  to  the  intentions  of  the  testator  shall  be  admitted. 


of 
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Illustrations, 

(a.)  A  man  has  an  aunt  Caroline  and  a  cousin  Mary,  and  has  no  aunt  of  the  'u« 
Mary.  By  his  will  he  bequeaths  1,000  rupees  to  "  his  aunt  Caroline  "  and  1,000  rupees  to 
aunt  Caroline"  and  1,000  rupees  to  "  his  cousin  Mary,"  and  afterwards  bequeaths  2,000  r 
to  "  his  before-mentioned  aunt  Mary."  There  is  no  person  to  whom  the  description  gii  >» 
the  will  can  apply,  and  evidence  is  not  admissible  to  show  who  was  meant  by  "  his  before  !»• 
Moned  aunt  Mary."  The  bequest  is  therefore  void  for  uncertainty  under  the  aevei '  ^ 
;tion. 
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(&.)    A  bequeaths  1,000  rnpees  to  ,  leaving  a  blank  for  the  name  of  the 

l^^atee.    Evidence  is  not  admissible  te  show  what  name  the  testator  intended  to  insert. 

(c.)    A  bequeaths  to  B  rnpees  or  "his  state  of  „     Evi- 

dence is  not  admissible  to  show  ivhat  sum  or  what  estate  the  testator  intended  to  insert. 

See  p.  14d. 

69.  The  meaning  of  any  clause  in  a  will  is  to  be  collected  from  the  entire  instmment, 
and  all  its  parts  are  to  be  oonstraed  with  reference  to  each  other ;  and  for  this  purpose  a 
codicil  is  to  be  considered  as  part  of  the  will. 

Illustrations, 

(a.)  The  testator  gives  to  B  a  specific  fund  or  property  at  the  death  of  A,  and  by  a  sub- 
sequent clause  gives  the  whole  of  his  property  to  A.  The  effect  of  the  several  clauses  taken 
together  is  to  vest  the  specific  fund  or  property  in  A  for  life,  and  after  his  decease  in  B  i  it 
appearing  from  the  bequest  to  B  that  the  testator  meant  to  use  in  a  restricted  sense  the  words 
in  which  be  describes  what  he  g^ves  to  A. 

(b.)  Where  a  testator,  having  an  estate  one  part  of  which  is  called  Black  Acre,  bequeaths 
the  whole  of  hiB  estate  to  A,  and  in  another  part  of  his  will  bequeaths  Black  Acre  to  B,  the 
Utter  bequest  is  to  be  read  as  an  exception  out  of  the  first,  as  if  he  had  said,  "  I  give  Black 
Acre  to  6,  and  all  the  rest  of  my  estaie  to  A." 

See  pp.  132,  156, 157,  169. 

70.  General  words  may  be  understood  in  a  restricted  sense  where  it  may  be  collected 
from  the  will  .that  the  testator  meant  to  use  them  in  a  restricted  sense ;  and  words  may  be 
understood  in  a  wider  sense  than  that  which  they  usually  bear,  where  it  may  be  collected  from 
the  other  words  of  the  will  that  the  testator  meant  to  use  them  in  such  wider  sense. 

Illv>strati<m6. 

(a.)  A  testator  gives  to  A  "  his  farm  in  the  occupation  of  B,"  and  to  G  "  all  his  marsh- 
lands in  L."  Part  of  the  farm  in  the  occupation  of  B  oonsists  of  marsh-lands  in  L,  and  the 
testator  also  has  other  marsh-lands  in  L.  Tho  general  words,  "  all  his  marsh-lands  in  L,"  are 
restricted  by  the  gl£t  to  A.  A  takes  the  whole  of  the  farm  in  the  occupation  of  B,  including 
tha^  portion  of  the  farm  which  consists  of  marsh-lands  in  L. 

V  (b.)  The  testator  (a  sailor  on  ship-board)  bequeathed  to  his  mother  his  gold  ring,  buttons, 
and  chest  of  clothes,  and  to  his  friend  A  (a  shipmate)  his  red  box,  clasp-knife,  and  all  things 
not  before  bequeathed.  The  testator's  share  in  a  house  does  not  pass  to  A  under  this  be- 
qu^t. 

'v^   (e.)    A,  by  his  will,  bequeathed  to  B  all  his  household  furniture,  plate,  linen,  china,  books, 
pictures,  and  all  other  goods  of  whatever  kind ;  and  afterwards  bequeathed  to  B  a  specified 
part  of  his   property.     Under  the   first  bequest,   B   is   entitled   only  to  such  articles  of  the 
testator's  as  are  of  the  same  nature  with  the  articles  therein  enumerated. 
See  pp.  151,  162,  153. 

71.  Where  a  clause  is  susceptible  of  two  meaning^,  according  to  one  of  which  it  has 
some  effect,  and  according  to  the  other  it  can  have  none,  the  former  is  to  be  preferred. 

See  pp.  132, 164. 

72.  No  part  of  a  will  is  to  be  rejected  as  destitute  of  meaning  if  it  is  possible  to  put  a 
reasonable  construction  upon  it. 

See  pp.  132,  155. 

73.  If  the  same  words  occur  in  different  parts  of  the  same  will,  they  must  be  taken 
'  I  to  have  been  used  everywhere  in  tho  same  sense,  unless  there  appears  an  intention  to  the 
U  contrary. 

See  p.  156. 

74.  The  intention  of  the  testator  is  not  to  be  set  aside  because  it  cannot  take  effect  to 
'  th    '  M  extent,  but  effect  is  to  be  given  to  it  as  far  as  possible. 

Illustrations* 

.ae  testator  by  a  will  made  on  his  death-bed  bequeathed  all  his  property  to  C  D  for  life, 
an  .fter  his  decease  to  a  certain  hospital.  The  intention  of  the  testator  cannot  take. effect  to 
its  nil  extent,  because  the  gift  to  the  hospital  is  void  under  the  hundred  and  fifth  section, 
ba    it  shall  take  effect  so  far  as  regards  the  gift  to  C  D. 

""30  pp.  156,  157. 
.    Where  two  clauses  or  gifts  in  a  will  are  irreconcileable,  so  that  they  cannot  possibly 
8ti       ^gether,  the  last  shall  prevail. 
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IlluttraHons, 


(a.)  The  teBtator  by  the  first  clanse  of  his  will  leaves  his  estate  of  Bamnagar  "  to  A," 
and  bj  the  laflt  olause  of  his  will  leaves  it  "  to  B  and  not  to  A«"    B  shall  have  it. 

(S.)  If  a  man  at  the  commenoement  of  his  will  gives  his  honse  to  A,  and  aJb  the  close  of 
it  directs  that  his  house  shall  be  sold  and  the  proceed  invested  for  the  benefit  of  B,  the  latter 
disposition  shall  prevail. 

See  pp.  1S2,  155,  157. 

76.  A  will  or  bequest  not  expressive  of  any  definite  intention  is  void  for  nncertaiiity. 

TllustraUon, 

If  a  testator  says^"  I  bequeath  goods  to  A ;"  or  "  I  bequeath  to  A ;"  or  "  I  have  to  A 
all  the  goods  mentioned  in  a  schedule,"  and  no  schedule  is  found ;  or  "  I  bequeath  '  mooej/ 
'  wheat/   '  oil,'  "   or  the  like,  without  saying  how  much,  this  is  void. 

See  p.  58. 

77.  The  description  contained  in  a  will,  of  property  the  subject  of  gift,  shall,  unkn  a 
contrary  intention  appear  by  the  will,  be  deemed  to  refer  to  and  comprise  the  property  answer- 
ing that  description  at  the  death  of  the  testator. 

See  pp.  138, 163,  166,  168, 170, 194,  279. 
,K  78.     Unless  a  contrary  intention  shall  appear  by  the  will,  a  bequest  of  the  estate  of  the 

testator  shall  be  construed  to  include  any  property  which  he  may  have  power  to  appoint  hj 
will  to  any  object  he  may  think  proper,  and  shall  operate  as  an  execution  of  such  power; 

and  a  bequest  of  property  described  in  a  general  manner  shall  be  construed  to  indlodeas/ 
property  to  which  such  description  may  extend,  which  he  may  have  power  to  appoint  by  will 
to  any  object  he  may  think  proper,  and  shall  operate  as  an  execution  of  such  power. 

This  section  does  not  apply  to  Hindus  etc.    See  pp.  67, 168. 

79.  Where  property  is  bequeathed  to  or  for  the  benefit  of  such  of  certain  objects  as  a 
specified  person  shall  appoint,  or  for  the  benefit  of  certain  objects  in  such  proportioos  ai  a 
specified  person  shall  appoint ;  and  the  will  does  not  provide  for  the  event  d  no  appointment 
being  fbade ;  if  the  power  g^ven  by  the  will  be  not  exercised,  the  property  belongs  to  all  the 
objects  of  the  power  in  equal  shares. 

Blustration, 

A,  by  his  will,  bequeaths  a  fund  to  his  wife  for  her  life,  and  directs  that  at  her  death  it 
shall  be  divided  among  his  children  in  such  proportigns  as  she  shall  appoint.  The  widow  dies 
without  having  made  any  appointment.  The  fund  shall  be  divided  equally  among  the 
children. 

This  section  does  not  apply  to  Hindus  etc. 

See  p.  170. 
"^  80.     Where  a  bequest  is  made  to  the  "heirs,"  or  "right  heirs,"   or  "rektions,"  « 

"  nearest  relations,"  or  "  family,"  or  "  kindred,"  or  "  nearest  of  kin,"  or  "  next-of-kin," 
of  a  particular  person,  without  any  qualifying  terms,  and  the  class  so  designated  forms  the 
direct  and  independent  object  of  the  bequest,  the  property  bequeathed  shsdl  be  distributed  ai 
if  it  had  belonged  to  such  person,  and  he  had  died  intestate  in  respect  ot  it,  leaving  assets  for 
the  payment  of  his  debts  independently  of  such  property. 

nitistrations, 

* 

(a.)  A  leaves  his  property  "  to  his  own  nearest  relations."  The  property  goes  to  thoss 
who  would  be  entitled  to  it  if  A  had  died  intestate  leaving  assets  for  the  payment  of  his  debts 
independently  of  such  property. 

(6).  A  bequeaths  10,000  rupees  "  to  B  for  his  life,  and  after  the  death  of  B,  to  his  own 
"  right  heirs."  The  legacy  after  B's  death  belongs  to  those  who  would  be  entitled  to  it  if  it  had 
formed  part  of  A's  unbequeathed  property. 

'  (c.)  A  leaves  his  property  to  B;  but  if  B  dies  before  him,  to  B's  next-of-kin :  Bdiei 
before  A ;  the  property  devolves  as  if  it  had  belonged  to  B,  and  he  had  died  intestate,  1^  log 
assets  for  the  payment  of  his  debts  independently  of  such  property. 

(d.)  A  leaves  10,000  rupees  "  to  B  for  his  life,  and  after  his  decease,  to  the  heirs  <  /•" 
The  legacy  goes  as  if  it  had  belonged  to  0,  and  he  had  died  intestate,  leaving  asaeto  '  'he 
payment  of  his  debts  independently  of  the  legacy. 

This  section  does  not  apply  to  Hindus  etc. 

See  pp.  175,  178. 

81.     Where  a  bequest  is  made  to  the  "representatives,"  or  " l^gal reprosMtatiVv     or 
"  executors  or  administrators  "  of  a  particular  person,  and  the  class  so  dMignated  form    be 
direct  and  independent  object  of  the  bequest,  the  property  bequeathed  wHaH  be  dist^*'    ^ 
3  if  it  had  belonged  to  such  person,  and  he  had  died  intestate  in  respect  of  it. 
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nittHration, 

A  bequest  is  made  to  the  "  legal  representatives  "ot  A,  A  has  died  intestate  and  ins^^rent, 
B  is  his  administrator.  B  is  entitled  to  reoeive  the  legacy,  and  shall  apply  it  in  the  first  place 
to  the  discharge  of  saoh  part  of  A's  debts  as  may  remain  unpaid  :  if  there  be  any  surplus,  B 
shall  pay  it  to  those  persons  who  at  A's  death  would  hate  been  entitled  to  receive  any  property 
of  A*8  which  might  remain  after  payment  of  his  debts,  or  to  the  representatives  of  such 
persons. 

This  section  does  not  apply  to  Hindus  etc. 

See  pp.  175, 176. 

82.  Where  property  is  bequeathed  to  any  person,  he  is  entitled  to  the  whole  interest  of  ^  ^  Jlh*. 
the  testator  therein,  unless  it  appears  from  the  will  that  only  a  restricted  interest  was  intended  /rt/4y  i^ 
forhim.«  "*   \  /S>«    l^ 

See  pp.  173,  296.  ^  «'A^.i 

88.  Where  property  is  bequeathed  to  a  person,  with  a  bequest  in  the  alternative  to  an- 
other person  or  to  a  class  of  persons  ;  if  contrary  intention  does  not  appear  by  the  will,  the 
legatee  first  named  shall  be  entitled  to  the  legacy,  if  he  be  alive  at  the  time  when  it  takes 
effect ;  but  if  he  be  then  dead,  the  person  or  class  of  persons  named  in  the  second  branch  of 
the  alternative  shall  take  the  legacy. 

Illttgtrations, 

(a.)    A  bequest  is  made  to  A  or  to  B.    A  survives  the  testator.    B  takes  nothing. 

(6.)  A  bequest  is  made  to  A  or  to  B.  A  dies  after  the  date  of  the  will,  and  before  the 
testator.    The  legacy  goes  to  B. 

(c.)  A  bequest  is  made  to  A  or  to  B.  A  is  dead  at  the  date  of  the  will.  The  legacy  goes 
toB. 

(d.)  Property  is  bequeathed  to  A  or  his  heirs.  A  survives  the  testator.  A  takes  the 
property  absolutely. 

(e.)  Property  is  bequeathed  to  A  or  his  nearest  of  kin.  A  dies  in  the  lifetime  of  the 
testator.    Upoi^  the  death  of  the  testator,  the  bequest  to  A's  nearst  of  kin  takes  effect. 

(/.)  Property  is  bequethed  to  A  for  life,  and  after  his  death  to  B  or  his  heirs.  A  and  B 
survive  the  testator.  B  dies  in  A's  lifetime.  Upon  A's  death  the  bequest  to  the  heirs  of  B 
takes  effect. 

(g.)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  or  his  heirs.  B  dies 
in  the  testator's  lifetime.  A  survives  the  testator.  Upon  A's  death  the  bequest  to  the  heirs 
of  B  takes  effect. 

See  pp.  179, 180, 198. 

84.  Where  property  is  bequeathed  to  a  person,  and  words  are  added  which  describe  a 
class  of  persons,  but  do  not  denote  them  as  direct  objects  of  distinct  and  independent  gift,  such 
person  is  entitled  to  the  whole  interest  of  the  testator  therein,  unless  a  contrary  intention 
appears  by  the  will. 

nitistrations , 

(a.)    A  bequest  is  made^ 

to  A  and  his  children, 

to  A  and  his  children  by  his  present  wife, 

to  A  and  his  heirs, 

to  A  and  the  heirs  of  his  body, 

to  A  and  the  heirs  male  of  his  body, 

to  A  and  the  heirs  female  of  his  body, 

to  A  afid  his  issue, 

to  A  and  his  family, 

to  A  and  his  descendants, 

to  A  and  his  representative, 

to  A  anl  his  personal  representatives, 

to  A,  his  executors  and  administrators. 

laoh  of  these  cases,  A  takes  the  whole  interest  which  the  testator  had  in  the  property. 
V  A  bequest  is  made  to  A  and  his  brothers.    A  and  his  brothers  are  jointly  entitled  to 

the      acy, 

)    A  bequest  is  made  to  A  for  life,  and  after  his  jdeath  to  hi^  is8ae<    At  the  death  of  A 

Thissaection,  and  sections  83  and  86  and  also  ss.  88—89  apply  to  the  wills  of  1870. 
he.,  •>  the  Lower  Provinces  and  in  the  towns  of  Madras  and  Bombay,  Act  No,  XXI  of  Hindus 

B  B  B 
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the  property  belongs  in  eqaaX  shares  to  all  persons  who  shall  then  answer  the  description  of 
issne  of  A. 

This  section  does  not  apply  to  Hindns  etc. 

See  pp,  176, 181, 187,  197. 

85.  Where  a  bequest  is  made  to  a  class  of  persons  under  a  general  description  only,  no 
one  to  whom  the  words  of  the  description  are  not  in  their  ordinary  sense  applicable  shall  take 
the  legacy. 

See  p.  208. 
V      86.    The  word  "  children''  in  a  will  applies  only  to  lineal  descendants  in  the  first  degree ; 

the  word  "  grandchildren"  applies  only  to  lineal  descendants  in  the  second  degree  of  the 
person  whose  "  children,"  or  "  grandchildren,"  are  spoken  of  j 

the  words  **  nephews"  and  "  nieces"  apply  only  to  children  of  brothers  or  sisters ; 

the  words  "  cousins"  or  "  first  cousins,"  or  "  consins-german"  apply  only  to  cl^dren  of 
brothers  or  of  sisters  of  the  father  or  mother  of  the  person  whose  "cousins,"  or  "ftnt 
cousins,"  or  "  consins-german,"  are  spoken  of ; 

the  words  '*  first  cousins  once  removed"  apply  only  to  children  of  consins-german,  or  to 
consins-german  of  a  parent,  of  the  person  whose  "  first  cousins  once  removed"  are  spoken  of; 

the  words  "  second  cousins"  apply  only  to  grandchildren  of  brothers  or  of  sisters  of  thJ 
grandfather  or  grandmother  of  the  person  whose  **  second  cousins"  are  spoken  of ; 

the  words  "  issue"  and  "  descendants"  apply  to  all  lineal  descendants  whatever  of  the 
person  whose  "  issne"  or  "  descendants"  are  spoken  of. 

Words  expressive  of  collateral  relationship  apply  alike  to  relatives  of  full  and  of  hilf 
blood. 

All  words  expressive  of  relationship  apply  to  a  child  in  the  womb  who  is  afterwards  born 
alive. 

This  section  does  not  apply  to  Hindus  etc. 

See  pp.  176, 187. 
"^      87.     In  the  absence  of  any  intimation  to  the  contrary   in  the   will,   the   term  "  chttd," 
"  son,"  or  "  daughter,"  or  any  word  which  expresses  relationship,  is  to  be   understood  as  de- 
noting only  a  legitimate  relative,  or  where  there  is  no  such  legitimate  relative,  a  person  who 
has  acquired,  at  the  date  of  the  will,  the  reputation  of  being  such  relative. 

Illustrations. 

(a.)  A,  having  three  children,  B,  C  and  D,  of  whom  B  and  C  are  legitimate  and  D  is 
illegitimate,  leaves  his  property  to  be  equally  divided  among  "  his  children."  The  properlj 
belongs  to  B  and  G  in  equal  shares,  to  the  exclusion  of  D. 

(h.)  A,  having  a  niece  of  illegitimate  birth,  who  has  acquired  the  reputation  of  being  h» 
niece,  and  having  no  leg^itimate  niece,  bequeaths  a  sum  of  money  to  his  niece.  The  ilkgiti* 
mate  niece  is  entitled  to  the  legacy. 

(c.)  A,  having  in  his  will  enumerated  his  children,  and  named  as  one  of  them  B,  whot3 
illegitimate,  leaves  a  legacy  to  ^'  his  said  children."  B  will  take  a  share  in  the  leg^y  along 
with  the  legitimate  children. 

(d.)  A  leaves  a  legacy  to  the  "  children  of  B."  B  is  dead,  and  has  left  none  bat  iQegiti- 
mate  children.  All  those  who  had,  at  the  date  of  the  will,  acquired  the  reputation  of  bein; 
the  children  of  B  are  objects  of  the  gift. 

{e.)  A  bequeathed  a  legacy  to  '*  the  children  of  B."  B  never  had  any  legitimate  chili 
0  and  D  had,  at  the  date  of  the  will,  acquired  the  reputation  of  being  children  of  B.  After 
the  date  of  the  will,  and  before  the  death  of  the  testator,  E  and  F  were  born,  and  acquired  the 
reputation  of  being  children  of  B.     Only  C  and  D  are  objects  of  the  bequest. 

(/.)  A  makes  a  bequest  in  favour  of  his  child  by  a  certain  woman,  not  his  wife.  B  hsd 
acquired,  at  the  date  of  the  will,  the  reputation  of  being  the  child  of  A  by  the  woman  de- 
signated.    B  takes  the  legacy. 

(g.)  A  makes  a  bequest  in  favour  of  his  child  to  be  born  of  a  woman,  who  never  becomes 
his  wife.    The  bequest  is  void. 

(h.)  A  makes  a  bequest  in  favour  of  the  child  of  which  a  certain  woman,  not  man  d  to 
him,  is  pregnant.    The  bequest  is  valid. 

This  section  does  not  apply  to  Hindns  etc. 

See  pp.  176,  182,  184,  186. 

88.  Where  a  will  purports  to  make  two  bequests  to  the  same  person,  and  a  question  ^ 
whether  the  testator  intended  to  make  the  second  bequest  instead  of  or  in  addition  the 
first  J  if  there  is  nothing  in  the  will  to  show  what  he  intended,  the  following  rules  shf  v^' 
vail  in  determining  the  construction  to  be  put  upon  the  will : — 

First, — If  the  same  specific  thing  is  bequeathed  twice  to  the  same  legatee  in  the  saw  '•ni. 
or  in  the  will  and  again  in  a  codicil,  he  is  entitled  to  receive  that  specific  thing  only. 
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^Mond.— Where  one  and  the  same  will  or  one  and  the  same  codicil  purports  to  make,  in  | 
two  places,  a  beqaest  to  the  same  person  of  the  same  quantity  or  amount  of  any  thing,  he 
shall  be  entitled  to  one  such  legacy  only.  ^  ! 

Third. — Where  two  legacies  of  unequal  amount  are  given  to  the  same  person  in  the  same 
willj  or  in  the  same  codicil,  the  legatee  is  entitled  to  both. 

Fourth. — Where  two  legacies,  whether  equal  or  unequal  in  amount,  are  g^ven  to  the  same , 
legatee,  one  by  a  will  and  the  other  by  a  codicil,  or  each  by  a  different  codicil,  the  legatee  is 
entitled  to  both  legacies. 

Smplanati<m.^^lji  the  four  last  rules,  the  word  ^'  will"  does  not  include  a  codicil. 

Ulustratimis. 

(a.)  A  having  ten  shares,  and  no  more,  in  the  Bank  of  Bengal,  made  his  will,  which  oon- 
fcains  near  its  commencement  the  words  "  I  bequeath  my  ten  shares  in  the  Bank  of  Bengal  to 
B."  After  other  bequests,  the  will  concludes  with  the  words  "  and  I  bequeath  my  ten  shares 
in  the  Bank  of  Bengal  to  B."  B  is  entitled  simply  to  receive  A's  ten  shares  in  the  Bank  of 
Bengal. 

(h.)  A  having  one  diamond-ring  which  was  given  him  by  B,  bequeathed  to  0  the  dia- 
mond-ring which  was  given  him  by  B  A  afterwards  made  a  codicil  to  his  will,  and  thereby, 
after  giving  other  legacies,  he  bequeathed  to  C  the  dimond-ring  which  was  given  him  by  B. 
C  can  claim  nothing  except  the  diamond-ring  which  was  g^ven  to  A  by  B. 

(c.)     A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  afterwards,  in  the  same 
will,  repeats  the  bequest  in  the  same  words.    B  is  entitled  to  one  legacy  of  5,000  rupees  only. 
y      {d  )    A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  afterwads,  by  the  same 
will,  bequeaths  to  B  the  sum  of  6,000  rupees.     B  is  entitled  to  11,000  rupees. 

(«.)  A,  by  his  will,  bequeaths  to  B  5,000  rupees,  and  by  a  oodicil  to  the  will  he  bequeaths 
to  him  6,000  rupees.     B  is  entitled  to  receive  10,000  rupees. 

(/.)  A,  by  one  oodicil  to  his  will,  bequeaths  to  B  5,000  rupees,  and  by  another  codicil 
bequeaths  to  him  6,000  rupees.     B  is  entitled  to  receive  11,000  rupees. 

{g.)  A,  by  his  will,  bequeaths  *' 500  rupees  to  B  because  she  was  his  nurse,"  and  in 
another  part  of  the  will  bequeaths  600  rupees  to  B  "  because  she  went  to  Englond  with  his 
children."     B  is  entitled  to  receive  1 ,000  rupees. 

(k.)  A,  by  hia  will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  also,  in  another  part  of 
the  will,  an  annuity  of  400  rupees,  B  is  entitled  to  both  legacies. 

\  (•'.)  A,  by  his  will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  also  bequeaths  to  him  the 
sum  of  5,000  rupees  if  he  shall  attain  the  age  of  18.  B  is  entitled  absolutely  to  one  sum  of 
5,000  rupees,  and  takes  a  contingent  interest  in  another  sum  of  5,000  rupees.* 

See  pp.  190, 191, 193, 195. 

89.  A  residuary  legatee  may  be  constituted  by  any  words  that  show  an  intention  on  the 
part  of  the  testator  that  the  person  designated  shall  lake  the  surplus  or  residue  of  his 
pcoporty. 

Illustrations. 

(a.)  A  makes  her  will,  consisting  of  several  testamentary  papers,  in  one  of  which  are 
contained  the  following  words : — **  I  think  there  will  be  something  left,  after  all  funeral 
expenses,  Ac,  to  give  to  B,  now  at  school,  towards  equipping  him  to  any  profession  he  may 
hereafter  be  appointed  to."    B  is  constituted  residuary  legatee. 

(6.)  A  makes  his  will,  with  the  following  passage  at  the  end  of  it : — "  I  believe  there 
will  be  found  sufficient  in  my  banker's  hands  to  defray  and  discharge  my  debts,  which  I 
hereby  desire  B  to  do,  and  keep  the  residue  for  her  own  use  and  pleasure."  B  is  constituted 
the  residuary  legatee. 

(c.)  A  bequeaths  all  his  property  to  B,  except  certain  stocks  and  funds,  which  he  be- 
queaths to  0.    B  is  the  residuary  legatee. 

90.  Under  a  residuary  bequest,  the  legatee  is  entitled  to  all  property  belonging  to  the 
tei'  itoT  at  the  time  of  his  death,  of  which  he  has  not  made  any  other  testamentary  disposi- 
tia   which  is  capable  of  taking  effect. 

Illustration, 

A  by  his  will  bequeaths  certain  legacies,  one  of  which  is  void  under  the  hundred  and  fifth 
sec  jon  and  another  lapses  by  the  death  of  the  legatee.  He  bequeaths  the  residue  of  his 
pn  lexty  to  B.    After  the  date  of  his  will,  A  purclmses  a  zamindari,  which  belongs  to  him  at 

*  This  section,  and  sections  89  to  103  (both  inclusive),  apply  to  the  wills  of  Hindus,  Ac, 
in    M  Lower  Provinces  and  in  the  towns  of  Madras  and  Bombay,  Act  No.  XXI  of  1870. 
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tj^jB  time  ef  hi&  doi^tb.    B  ia  entiUed  to  the  two  legaoiee  end  the  Beminderi  ee  peri  ai  the 
revidae. 

See  pp.  193|  195. 

91.  If  a  legacy  be  given  in  general  terms,  without  specify  log  the  time  when  it  ii  to  be 
paid,  the  legatee  has  a  vested  interest  in  it  from  the  day  of  the  death  of  the  teitaior,  and  if 
ho  dies  withoat  having  received  it,  it  shall  pass  to  his  representatives. 

See  pp.  196,  234. 

92.  If  the  legatee  does  not  snrvive  the  testator,  the  legacy  cannot  take  elleoi,  bat  lUI 
lapse  and  form  part  of  the  reaidae  of  t)ie  testator's  property,  unless  it  appear  by  the  will  that 
the  testator  intended  that  it  should  g^  to  some  other  person. 

In  'order  to  entitle  the  representatives  of  the  legatee  to  receive  the  leg^acy,  it  most  he 
proved  that  he  anrvived  the  testator. 

Illu8tr<Uion8, 

(a.)  The  testator  bequeaths  to  B  *'  500  rupees  which  B  owes  him."  B  diet  befors  the 
testator  $  the  legacy  lapses. 

(b.)  A  bequest  is  made  to  A  and  his  children.  A  dies  before  the  testator  or  happens  to 
be  dead  when  the  will  is  made.     The  legacy  to  A  and  his  children  lapses. 

(c.)  A  legacy  is  given  to  A,  and  in  case  of  his  dying  before  the  testator,  to  B.  A  dies 
before  the  testator.     The  legacy  goes  to  B. 

(d.)  A  sum  of  money  is  bequeathed  to  A  for  life,  and  aftor  his  death  to  B.  A  dies  in  ihc 
lifetime  of  the  testator ;  B  survives  the  testator.    The  bequest  to  B  takes  effect. 

(e.)  A  sum  of  money  is  bequeathed  to  A  on  his  completing  his  eighteenth  year,  and  in 
case  he  should  die  before  he  completes  his  eighteenth  year,  to  B.  A  completes  his  eighteenth 
year,  and  dies  in  the  lifetime  of  the  testator.  The  legacy  to  A  lapses,  and  the  bequest  to  B 
does  not  take  effect. 

(/.)  The  testator  and  the  legatee  perished  in  the  same  shipwreck.  There  is  no  evidence 
to  show  which  died  first.    The  legacy  will  lapse. 

See  pp.  196,  197,  199. 

93.  If  a  legacy  be  g^ven  to  two  persoos  jointly,  and  one  of  them  die  before  the  testator 
the  other  legatee  takes  the  whole. 

Ill  wst  ration. 

The  legacy  is  simply  to  A  and  B.     A  dies  before  the  testator.     B  takes  the  legacv. 
See  p.  199. 

94.  But  where  a  legacy  is  given  to  legatees  in  words  which  show  that  the  testator  in- 
tended to  give  them  distinct  shares  of  it,  then  if  any  legatee  die  before  the  testator,  so  moch 
of  the  legacy  as  was  intended  for  hinr  shall  fall  into  the  residue  of  the  testator's  property. 

IlltLstration. 

"^  A  sum  of  money  is  bequeathed  to  A,  B  and  G,  to  be  equally  divided  among  them.     A  dies 
before  the  testator.     B  and  G  shall  only  take  so  much  as  they  would  have  had  if  A  had  sur- 
vived the  testator. 
See  p.  200. 

95.  Where  the  share  that  lapses  is  a  part  of  the  general  residue  bequeathed  by  the  will 
.  that  share  shaU  go  as  undisposed  of. 

IlltLstration. 

The  testator  bequeaths  the  residue  of  his  estate  to  A,  B  and  G,  to  be  equally  divided  be- 
tween them.     A  dies  before  the  testator.    He  one  third  of  the  residue  goes  as  undispoeed  of. 
See  p.  205. 

96.  Where  a  bequest  shall  have  been  made  to  any  child  or  other  lineal  descendant  oi  ths 
testator,  and  the  legatee  shall  die  in  the  lifetime  of  the  testator,  but  any  lineal  desceodai]  sf 
his  shall  survive  the  testator,  the  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  c  th 
of  the  legatee  had  happened  immediately  after  the  death  of  the  testator,  unless  a  conti —  e- 
tention  shall  appear  by  the  will. 

Illustration, 

A  makes  his  will,  by  which  he  bequeaths  a  sum  of  money  to  his  son  B  for  his  ow.  o- 
Inte  use  and  benefit.  B  dies  before  A,  leaving  a  son  G  who  survives  A,  and  having  n-^ '  is 
will  whereby  he  bequeaths  all  his  property  to  his  widow  D.     The  money  goee  to  D. 

See  pp.  202,  203. 
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97.  Where  a  beqaost  is  made  to  one  person  for  the  benefit  of  another,  the  legacy  does 
not  lapse  by  the  death,  in  the  testator's  lif  etimoi  of  the  person  to  whom  the  bequest  is  made. 

See  pp.  196,  904. 

96.  Where  a  bequest  is  made  simply  to  a  described  class  of  persons,  the  thing  bequeathed 
■hall  go  only  to  snoh  as  shall  be  alive  at  the  testator's  death. 

^efp^MW.*— If  property  is  bequeathed  to  a  class  of  persons  described  as  standing  in  a 
partionlar  degree  of  kindred  to  a  specified  indiyidnal,  bnt  their  possession  of  it  is  deferred  until 
a  time  laier  than  the  death  of  the  testator,  by  reason  of  a  prior  bequest  or  otherwise,  the  pro- 
perty shall  at  that  time  go  to  such  of  them  as  shall  be  then  aliye,  and  to  the  representatiFos  of 
any  of  them  who  hare  died  since  the  death  of  the  testator. 

Illustrations. 

(a.)  Ay  beqiUBaths  1,000  rupees  to  '*the  children  of  B  "  without  saying  when  it  is  to  be 
distributed  among  them.     B  had  died  previous  to  the  date  of  the  will,  leaving  three  children, 

C,  D  and  E.     E  died  after  the  date  of  the  will,  but  before  the  death  of  A.     C  and  D  survive  A. 
The  leginaj  skall  belong  to  G  and  D,  to  the  ezclnsion  of  the  representatives  of  E. 

{h.)  A  bequeaths  a  legacy  to  the  children  of  B.  At  the  time  of  the  testator's  death, 
B  has  no  children.    The  bequest  is  void. 

(c.)  A  lease  for  years  of  a  house  was  bequeathed  to  A  for  his  life,  and  after  his  decease 
to  the  children  of  B.  At  the  death  of  the  testator,  B  had  two  children  living,  G  and  D  ; 
and  he  never  had  any  other  child.  Afterwards,  during  the  lifetime  of  A,  G  died,  leaving  E 
liis  »eeutor.  D  has  survived  A.  D  and  E  are  jointly  entitled  to  so  much  of  the  leasehold 
terms  as  remains  unexpired. 

(d.)  A  sum  of  montty  was  bequeathed  to  A  for  her  life,  and  after  her  decease  to  the 
children  of  B.  At  the  death  of  the  testator,  B  had  two  children  living,  G  and  D,  and  after 
that  event,  children  B  and  F,  were  bum  to  B.  G  and  E  died  in  the  lifetime  of  A,  G  having 
niade  a  will,  £  having  made  no  will,  A  has  died  leaving  D  and  F  surviving  her.  The  legacy 
is  to  be  divided  into  four  equal  parts,  one  of  which  is  to  be  paid  to  the  executor  of  G,  one  to 

D,  one  to  the  administrator  of  E,  and  one  to  F. 

(e.)  A  bequeaths  one- third  of  his  lands  to  B  for  his  life,  and  after  his  decease  to  the 
si&ters  of  B.  At  the  death  of  the  testator,  B  had  two  sisters  living,  G  and  D,  and  after  that 
event  another  sister  E  was  bom.  G  died  daring  the  life  of  B ;  D  and  E  have  survived  B. 
One-third  of  A's  lands  belong^  to  D,  E  and  tho  representatives  of  G,  in  equal  shares. 

(/.)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his  death  equally  among  the 
childpsn  of  G.  Up  to  the  death  of  B,  G  had  not  had  any  child,  The  bequest  after  the  death 
of  B  ia  void. 

(^0  A  bequeaths  1,000  rupees  to  "  aU  the  children  bom  or  to  be  bom "  of  B,  to  be 
divided  among  them  at  the  death  of  G.  At  the  death  of  the  testator,  B  has  two  children 
living,  D  and  £.  After  the  death  of  the  testator,  but  in  the  lifetime  of  G,  two  other  children, 
F  and  Gr,  are  born  to  B.  After  the  death  of  G,  another  child  if  bom  to  B.  The  legacy  belongs 
to  D,  E,  F  and  G,  to  the  exclusion  of  the  after-bom  child  of  B. 

(h,)  A  bequeaths  a  fund  to  the  children  of  B,  to  be  divided  among  them  when  the 
eldest  shall  attain  majority.  At  the  testator's  death,  B  had  one  child  living,  named  G,  He 
afterwards  had  two  other  children,  named  D  and  E.  E  died,  but  G  and  D  were  living  when 
G  attainod  majority.  The  fund  belongs  to  G,  D  and  the  representatives  of  E,  to  the  exclusion 
of  any  child  who  may  be  bom  to  B  after  G's  attainihg  majority. 

See  pp.  167,  201,  209,  210,  211,  212. 

PART  XII.* 
Of  void  Bequests. 

<^.  Where  a  bequest  is  made  to  a  person  by  a  particular  description,  and  there  is  no 
pe     rn  in  existence  at  the  testator's  death  who  answers  the  description,  the  bequest  is  void. 

EaQeftion.-^li  property  is  bequeathed  to  a  person  described  as  standing  in  a  particular 
de  ee  of  kindred  to  a  specified  individual,  but  his  possession  of  it  is  deferred  until  a  time 
lal  than  the  death  of  the  testator,  by  reason  of  a  prior  bequest,  or  otherwise ;  and  if  a 
pe  m  answering  the  description  is  alive  at  the  death  of  the  testator,  or  comes  into  existence 
be  feen  that  event  and  such  later  time,  the  property  shall,  at  such  later  time,  go  to  that 
pe    on,  or  if  he  be  dead,  to  his  representatives. 

*  Soetions  99.  to  IC8  (both  iDoIusivv)  of  this  part  apply  to  Uindiis  etc. 
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Illu8tratio7i8* 


(a.)  A  bequeaths  IjOOO  rupees  to  the  eldest  son  of  £.  At  the  death  of  the  testotor  B 
has  no  son.     The  bequest  is  void. 

(b.)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his  death  to  the  eldest  son  of  C. 
At  the  death  of  the  testator,  G  had  no  son.  Afterwards,  during  the  life  of  B,  a  son  is  bom  to 
C.     Upon  B*s  death,  the  legacy  goes  to  C's  son. 

(c)  A  bequeaths  1,000  rupees  to  B  for  life,  and  after  his  death  to  the  eldest  son  of  G. 
At  the  death  of  the  testator,  G  had  no  son :  afterwards,  during  the  life  of  B,  a  son,  named  D, 
is  bom  to  G.    D  dies,  then  B  dies.    The  legaoj  goes  to  the  representatiye  of  D. 

(d.)  A  bequeaths  his  estate  of  Greenacre  to  B  for  life,  and  at  his  decease  to  the  eldest 
eond  of  G.    Up  to  the  death  of  B,  G  has  had  no  son.    The  bequest  to  G's  eldest  son  is  void. 

(e.)    A  bequeaths  1,000  rupee  to  the  eldest  son  of  G,  to  be  paid  to  him  after  the  death 
of  B.     At  the  death  of  the  testator,  G  has  no  son,  but  a  son  is  afterwards  bom  to  him  doriDg 
the  life  of  B  and  is  alive  at  B's  death.     C's  son  is  entitled  to  the  1,000  rupees. 
,     v;  See  pp.  213,  214. 

"i^j  100.     Where  a  bequest  is  made  to  a  person  not  in  existence  at  the  time  of  the  testatoi's 

rl'  4^        death,  subject  to  a  prior  bequest  contained  in  the  will,  the  later  bequest  shall  be  void,  unlen 
'  ''       it  comprises  the  whole  of  the  remaining  interest  of  the  testator  in  the  thing  bequeathed. 

Illustrations. 

(a.)    Property  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  his  eldest  son  for 

life,  and  after  the  death  of  the  latter  to  his  eldest  son.     At  the  time  of  the  testator's  death, 

A  has  no  son.     Here  the  bequest  to  A's  eldest  son  is  a  bequest  to  a  person  not  in  existence  at 

the  testator's  death.    It  is  not  a  bequest  of  the  whole  interest  that  remains  to  the  testator. 

y        The  bequest  to  A's  eldest  son  for  his  life  is  void. 

''   f  (b.)     A  fund  is  bequeathed  to  A  for  his  life,   and  after  his  death  to   his  daughter.    A 

survives  the  testator.    A  has  daughters,  some  of  whom  were  not  in  existence  at  the  testa- 

%  **  tor's  death.     The  bequest  to  A's  daughters  comprises  the  whole  interest  that  remaiiis  to  the 

^       testator  in  the  thing  bequeathed.     The  bequest  to  A's  daughters  is  valid. 

(c.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  his  daughters,  with  &• 
direction  that  if  any  of  them  marries  under  the  age  of  eighteen,  her  portion  shall  be  settled  so 
that  it  may  belong  to  herself  for  life,  and  may  be  divisible  among  her  children  after  her  death. 
A  has  no  daughters  living  at  the  time  of  the  testator's  death,  but  has  daughters  bom  after* 
wards  who  survive  him.  Hero  the  direction  for  a  settlement  has  the  effect,  in  the  case  of 
each  daughter  who  marries  under  eighteen,  of  substituting  for  the  absolute  bequest  to  her  a 
bequest  to  her  merely  for  her  life  :  that  is  to  say,  a  bequest  to  a  person  not  in  existence  at  the 
time  of  the  testator's  death  of  something  which  is  less  than  the  whole  interest  that  remains 
to  the  testator  in  the  thing  bequeathed.    The  direction  to  settle  the  fund  is  void. 

(d.)  A  bequeaths  a  sum  of  money  to  B  for  life,  and  direots  that  upon  the  death  of  B 
the  fund  shall  be  settled  upon  his  daughters,  so  that  the  portion  of  each  daughter  maj 
belong  to  herself  for  life,  and  may  be  divided  among  her  children  after  her  death.  B  has  no 
daughter  living  at  the  time  of  the  testator's  death.  In  this  case  the  only  bequest  to  the  daugh- 
ters of  B  is  contained  in  the  direction  to  settle  the  fund,  and  this  direction  amounts  to  a  bequest, 
L  to  persons  not  yet  bom,,  of  a  life- interest  in  the  fund,  that  is  to  say,  of  something  which  is  less 

than  the  whole  interest  that  remains  to  the  testator  in  the  thing  bequeathed.    The  directum  to 
settle  the  fund  upon  the  daughters  of  B  is  void. 
See  pp.  213,  217,  224,  226. 

101.    No  bequest  is  valid  whereby  the  vesting  of  the  thing  bequeathed  may  be  delayed 
'.•«  beyond  the  lifetime  of  one  or  more  persons  living  at  the  testator's  decease,  and  the  minority 
0  of  some  person  who  shall  be  in  existence  at  the  expiration  of  that  period,  and  to  whom,  if  be 
attains  full  age,  the  thing  bequeathed  is  to  belong. 

Illustrations, 

(a.)    A  fund  is  bequeathed  to  A  for  his  life  ;  and  after  his  death  to  B  for  his  life  j  oA 

after  B's  death  to  such  of  the  sons  of  B  as  shall  first  attain  the  age  of  25.    A  and  B  em  re 

the  testator.    Here  the  son  of  B  who  shall  first  attain  the  age  of  25,  may  be  a  son  bom  er 

the  death  of  the  testator :  such  son  may  not  attain  25  until  more  than  18  years  have  eh  sd 

from  the  death  of  the  longer  liver  of  A  and  B ;  and  the  vesting  of  the  fund  may  tii  be 

delayed  beyond  the  lifetime  of  A  and  B,  and  the  minority  of  the  sons  of  B.    1^  ^  ^ 
after  B's  death  is  void. 

(b.)    A  fund  is  bequeathed  to  A  for  his  b'fc ;  and  after  his  death  to  B  for  his  life 
r  B's  death  to  such  of  B's  sons  as  shall  first  attain  {he  age  of  25.    B   dies  in  the  lif 


after 


id 

IS 


of  the  testator,  learing  one  or  more  sons,    tn  this  case  the  sons  of  B  are  persons  U  '      ^ 
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the  time  of  the  tegtatot'fl  deoeaae,  and  the  time  when  either  of  them  will  atatin  25  neoeBsariiy 
falls  within  his  own  lifetime.    The  beqnest  is  valid. 

(e.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  B  for  his  life,  with  a 
direction  that  after  B's  death  it  shall  be  divided  amongst  such  of  B's  children  as  shall  attain 
the  age  of  18 ;  bnt  that  if  no  child  of  B  shall  attain  that  age,  the  fund  shall  go  to  C.  Here 
the  time  for  the  division  of  the  fund  must  arrive  at  the  latest  at  the  expiration  of  18  years 
from  the  death  of  B,  a  person  living  at  the  testator's  decease.    All  the  beqnests  are  valid. 

(d.)  A  fond  is  bequeathed  to  tmstees  for  the  benefit  of  the  testator's  daaghters,  with  a 
direction  that  if  any  of  them  marry  under  age,  her  share  of  the  f  and  shall  be  settled  so  as  to 
derolvB  after  her  death  npon  saoh  of  her  children  as  shall  attain  the  age  of  18.  Any 
daughter  of  the  testator  to  whom  the  direction  applies  must  be  in  existence  at  his  decease, 
and  any  portion  of  the  fund  which  may  eventually  be  settled  as  directed  must  vest  not  later 
than  18  years  from  the  death  of  the  daughter  whose  share  it  was.  All  these  provisions  are 
valid. 

See  pp.  213,  214,  215,  216,  217,  225. 

102.  If  a  bequest  is  made  to  a  class  of  persons,  with  regard  to  some  of  whom  it  is  in- 
operative by  reason  of  the  rules  contained  in  the  two  last  preceding  sections,  or  either  of  them, 
such  bequest  shall  be  wholly  void. 

Ultistrations. 

(a.)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death  to  all  his  children  who 
shall  attain  the  age  of  25.  A  survives  the  testator,  and  has  some  children  living  at  the  testa- 
tor's death.  Each  child  of  A's  living  at  the  testator's  death  must  attain  the  age  of  25  (if  at 
all)  within  the  limits  allowed  for  a  bequest.  But  A  may  have  children  after  the  testator's 
decease,  some  of  whom  may  not  attain  the  age  of  25  until  more  than  18  years  have  elapsed 
after  the  decease  of  A.  The  bequest  to  A's  children,  therefore,  is  inoperative  as  to  any  child 
bom  after  the  testator's  death ;  and  as  it  is  given  to  all  his  children  as  a  class,  it  is  not  good 
as  to  any  division  of  that  class,  but  is  wholly  void. 

(b.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  B,  C,  D  and  all  other 
the  children  of  A  who  shall  attain  the  age  of  25.  B,  C,  D  are  children  of  A  living  at  the 
testator's  decease.  In  all  other  respects  the  case  is  the  same  as  that  supposed  in  illustration 
(a.)  The  mention  of  B,  G  and  D  by  name  does  not  prevent  the  bequest  from  being  regarded 
as  a  bequest  to  a  class,  and  the  bequest  is  wholly  void. 

See  pp.  213,  217,  224,  225. 

103.  Where  a  bequest  is  void  by  reason  of  any  of  the  rules  contained  in  the  three  last 
preceding  sections,  any  bequest  contained  in  the  same  will,  and  intended  to  take  effect  after 
or  upon  failure  of  such  prior  bequest,  is  also  void. 

UUutrationa, 

(a.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  such  of  his  sons  as 
shall  first  attain  the  age  of  25,  for  his  life,  and  after  the  decease  of  such  son,  to  B.  A  and 
B  survive  the  testator.  The  bequest  to  B  is  intended  to  take  effect  after  the  bequest  to  such 
of  the  sons  of  A  as  shall  first  attain  the  age  of  25,  which  bequest  is  void  under  section  101. 
The  bequest  to  B  is  void. 

(6.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  such  of  his  sons  as 
shall  first  attain  the  age  of  25,  and  if  no  son  of  A  shall  attain  that  age,  to  B.  A  and  B  survive 
the  testator.  The  bequest  to  B  is  intended  to  take  effect  upon  failure  of  the  bequest  to  such 
of  A's  sons  as  shall  first  attain  the  age  of  25,  which  bequest  is  void  under  section  101.  The 
bequest  to  B  is  void. 

See  ante,  p.  225. 

104.  A  direction  to  accumulate  the  income  arising  from  any  property  shall  be  void ;  and 
the  property  shall  be  disposed  of  as  if  no  accumulation  had  been  directed. 

Exception: — Where  the  property  is  immoveable,  or  where  accumulation  is  directed  to  be 
mr^'^e  from  the  death  of  the  testator,  the  direction  shall  be  valid  in  respect  only  of  the  income 
ar    ng  from  the  property  within  one  year  next  following  the  testator's  death ;  2  irC^ 

and  at  the  end  of  the  year  such  property  and  income  shall  be  disposed  of  respectively,  as         ^7  o 
if     e  period  during  which  the  accumulation  has  been  directed  to  be  made  had  elapsed. 

Illugtrations. 

(a.)  The  will  directs  that  the  sum  of  10,000  rupees  shall  be  invested  in  Government-Be- 
en ties,  and  the  income  accumulated  for  20  years  and  that  the  principal,  together  with  the 
ac  imnlations,  shall  then  be  divided  between  A,  B  and  0.  A,  B  and  C  are  entitled  to  receive 
thi   sum  of  10,000  rupees  at  the  end  of  the  year  from  the  testator's  death. 

(6.)    The  will  directs  that  10,000  rupees  shall  be  invested,  and  the  income  accumulated 


\ 
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autil  A  shall  marry,  and  shall  then  be  paid  to  him.    A  is  •ntitlid  to  rooaivv  10,000  rspew  ii 

tho  end  of  a  year  from  the  testator's  death. 

(e.)  The  will  directs  that  the  rents  of  the  farm  of  Saltanpiir  shall  be  aocamalated  for  ten 
years,  and  that  the  accamalation  shall  be  then  paid  to  the  eldest  son  of  A.  At  the  deatii  of 
the  testator,  A  has  an  eldest  son  liying,  named  B.  B  shall  reoeive  at  the  end  of  one  year  froa 
the  testator's  death  the  rents  which  have  aooraed  during  the  year,  together  with  any  intarat 
which  may  hare  been  made  by  investing  them. 

(d.)  The  will  directs  that  the  rents  of  the  farm  of  Snltanpnr  tthall  be  aoonmnlated  for  te& 
years,  and  that  the  aocnmnlations  shall. then  be  paid  to  the  eldest  son  of  A.  At  the  death  of 
the  testator,  A  has  no  son.    The  bequest  is  void. 

(e.)  A  bequeaths  a  snm  of  money  to  B,  to  be  paid  to  him  when  he  shall  attain  the  ags  of 
18,  and  directs  the  interest  to  be  aocnmnlated  till  he  shall  anrite  at  that  age.  At  A's  desth 
the  legacy  becomes  vested  in  B ;  and  so  mnoh  of  the  interest  an  is  not  reqnirod  for  his  nsiii* 
tenanoe  and  education  is  accamulated,  not  by  reason  of  the  direction  contained  in  the  will,  bet 
in  consequence  of  B's  minority. 

This  section  does  not  apply  to  Hindns  etc. 

See  ante,  pp.  226,  227. 

105.  No  man  having  a  nephew  or  niece  or  any  nearer  relative  shall  have  power  to  be- 
queath any  property  to  religious  or  charitable  uses,  except  by  a  will  executed  not  less  than 
twelve  months  before  his  death,  and  deposited  within  six  months  from  its  execution  in  some 
place  provided  by  law  for  the  safe  custody  of  the  wills  of  living  persons. 

This  section  does  not  apply  to  Hindus  etc. 

Illustration. 

A  having  a  nephew  makes  a  bequest  by  a  will  not  executed  nor  deposited  as  required^ 

for  the  relief  of  poor  people ; 
for  the  maintenance  of  sick  soldiers ; 
for  the  erection  or  support  of  a  hospital ; 
for  the  education  and  preferment  of  orphatiS ; 
for  the  support  of  scholars ; 
for  the  erection  or  support  of  a  school ; 
for  the  building  and  repairs  of  a  bridge ; 
for  the  making  of  roads ; 
for  the  erection  or  support  of  a  church  j 
for  the  repairs  of  a  church ; 
for  the  benefit  of  ministers  of  religion ; 

for  the  formation  or  support  of  a  public  garden.    All  these  bequests  are  ?oid. 
See  ant^,  pp.  157,  228,  232. 

PART   XIII. 

OF  THS  YSSTINO  OF  LK0ACII8.* 

^106.  Where  by  the  terms  of  a  bequest  the  legatee  i»  not  entitled  to  immediate  possenioi 
of  the  thing  bequeathed,  a  right  to  receive  it  at  the  proper  time  shall,  unless  a  contrary  inten* 
tion  appears  by  the  will,  become  vested  in  the  legatee  on  the  testator's  death,  and  shall  paM 
to  the  legatee's  representatives  if  he  dies  before  that  time  and  without  having  received  the 
legacy. 

And  in  such  cases  the  legacy  is  from  the  testator's  death  said  to  be  vested  in  interest 
ExpLanaiion, — An  intention  that  a  legacy  to  any  person  shall  not  become  vested  in  inter- 
est in  him  is  not  to  be  inferred  merely  from  a  provision  whereby  the  payment  or  possession  of 
the  thing  bequeathed  is  postponed,  or  whereby  a  prior  interest  therein  is  bequeathed  to  some 
other  person,  or  whereby  the  income  arising  from  the  fund  bequeathed  is  directed  to  be 
accumulated  until  the  time  of  payment  arrives,  or  from  a  provision  that,  if  a  particular  at 
shall  happen,  the  legacy  shall  g^  over  to  another  person. 

Rlustraition^, 

(a.)  A  bequeaths  to  B  100  rupees,  to  be  paid  to  him  at  the  death  of  C.  On  A's  <  tb 
the  legacy  becomes  vested  in  interest  in  B,  and  if  he  dies  before  C|  his  representatr  ^ 
entitl^  to  the  legacy. 

*  This  part  applies  to  the  wills  of  Hindus,  kc^  in  the  Lower  Provinces  and  in  tbf       ** 
liadraa  and  Bombay,  Act  XXT  of  1870. 
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Ah.)  A  bequeaths  to  B  100  mpees,  to  be  paid  to  him  upon  his  attaining  the  age  of  18. 
OniL's  death  the  legaoj  becomes  Tested  in  interest  in  B. 

(c.)  A  fnnd  is  bequeathed  to  A  for  life,  and  after  his  death  to  B.  On  the  testator's  death 
the  legacy  to  B  becomes  vested  in  interest  in  B. 

(d.)  A  fond  is  bequeathed  to  A  until  B  attains  the  age  of  18,  and  then  to  B.  The  legacy 
to  B  is  vested  in  interest  from  the  testator's  death. 

(e.)  A  bequeaths  the  whole  of  his  property  to  B  upon  trust  to  pay  certain  debts  out  of 
the  income,  and  then  to  make  over  the  fand  to  G.  At  A's  death  the  g^t  to  G  becomes  vested 
in  interest  in  him. 

(/.)  A  fond  is  bequeathed  to  A,  B  and  0  in  equal  shares,  to  be  paid  to  them  on  their 
attaining  the  age  of  18  respectively,  with  a  proviso  that,  if  all  of  them  die  under  the  age  of 
18,  the  legacy  shall  devolve  upon  D.  On  the  death  of  the  testator,  the  shares  vest  in  interest 
in  A,  B  and  0,  subject  to  be  devested  in  case  A,  B  and  G  shall  all  die  under  18,  and  upon  the 
death  of  any  of  them  (except  the  last  survivor)  under  the  age  of  18,  his  vested  interest  passes, 
so  subject,  to  his  representatives. 

See  ante,  pp.  234—237. 

107.  A  legacy  bequeathed  in  case  a  specified  uncertain  event  shall  happen  does  not  vest 
ontil  that  event  happens. 

A  legacy  bequeathed  in  gase  a  specified  uncertain  event  shall  not  happen  does  not  vest 
until  the  happening  of  that  event  becomes  impossible. 

In  either  case,  until  the  condition  has  been  fulfilled,  the  interest  of  the  legatee  is  called 
eontingent. 

BmceptUm, — Where  a  fund  is  bequeathed  to  any  person  upon  his  attaining  a  particular 
age,  and  the  will  also  gives  to  him  absolutely  the  income  to  arise  from  the  fund  before  He 
reaches  that  age,  or  directs  the  income,  or  so  much  of  it  as  may  be  necessary,  to  be  applied 
for  his  benefit ;  the  bequest  of  the  fund  is  not  contingent. 

Illustrations, 

(a.)  A  legacy  is  bequeathed  to  D  in  case  A,  B  and  G  shall  all  die  under  the  age  of  18. 
D  has  a  contingent  interest  in  the  legacy  until  A,  B  and  G  all  die  under  18,  or  one  of  them 
attains  that  age. 

(b.)  A  sum  of  money  is  bequeathed  to  A  "in  case  he  shall  attain  the  age  of  18,"  or,  "  when 
\0  shall  attain  the  age  of  18."  A's  interest  in  the  legacy  is  contingent  until  the  condition 
shall  be  fulfilled  by  his  attaining  that  age. 

(c  )  An  estate  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  if  B  shall  then  be 
living;  but  if  B  shall  not  be  then  living,  to  G.  A,  B  and  G  survive  the  testator.  B  and  0 
eaoli  take  a  contingent  interest  in  the  e*state  until  the  event  which  is  to  vest  it  in  one  or  in 
the  other  shall  have  happened. 

(d.)  An  estate  is  bequeathed  as  in  the  case  last  supposed.  B  dies  in  the  lifetime  of  A 
and  0.  Upon  the  death  of  B,  G  acquires  a  vested  right  to  obtain  possession  of  the  estate 
upon  A's  death. 

(e.)  A  legacy  is  bequeathed  to  A  when  she  shall  attain  the  age  of  18,  or  shall  marry 
under  that  age  with  the  consent  of  B,  with  a  proviso  that,  if  she  shall  not  attain  18,  or  marry 
under  that  age  with  B's  consent,  the  legacy  shall  go  to  G.  A  and  G  each  take  a  contingent 
interest  in  the  legacy.  A  attains  the  age  of  18.  A  becomes  absolutely  entitled  to  the  leg^acy, 
although  she  may  have  married  under  18  without  the  consent  of  B. 

(/.)  An  estate  is  bequeathed  to  A  until  he  shall  marry,  and  after  that  event  to  B.  B't 
interest  in  the  bequest  is  contingent  until  the  condition  shall  be  fulfilled  by  A's  marrying. 

(g.)  An  estate  is  bequeathed  to  A  until  he  shall  take  advantage  of  the  Act  for  the  Belief 
of  Insolvent  Debtors,  and  after  that  event  to  B.  B's  interest  in  the  bequest  is  contingent 
until  A  takes  advantage  of  the  Act. 

(ft.)  An  estate  is  bequeathed  to  A  if  he  shall  pay  600  rupees  to  B.  A's  interest  in  the 
bequest  is  contingent  until  he  has  paid  500  rupees  to  B. 

(t.)  A  leaves  his  farm  of  Sultanpur  Khurd  to  B,  if  B  shall  convey  his  own  farm  of  Sul- 
tar-^ur  Buzurg  to  G.  B's  interest  in  the  bequest  is  contingent  until  he  has  conveyed  the  latter 
fa    1  to  C. 

{j  )  A  fund  is  bequeathed  to  A  if  B  shall  not  marry  G  within  five  years  after  the  testa- 
toi  I  death.  A's  interest  in  the  legacy  is  contingent,  until  the  condition  shall  be  fulfilled  by 
thi  expiration  of  the  five  years  without  B's  having  married  G,  or  by  the  occurrence,  within 
thi     -leriod,  of  an  event  which  makes  the  fulfilment  of  the  condition  impossible. 

fc.J    A  fund  is  bequeathed  to^  if  B  shall  not  make  any  provision  for  him  by  will.     The 
le{     y  IB  contingent  until  B's  deathr^ 
.  i.)    A  bequeaths  to  B  600  rupees  a  year  upon  his  attaining  the  age  of  18,  and  directs 

\  tb     the  interest,  or  a  competent  part  thereof,  shall  be  applied  for  his  benefit  until  he  reaohoji 
;  tb    ^ge.    The  legacy  is  vested. 

C  0  C 
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(m.)  A  bequeaths  to  B  600  rupees  when  he  shall  attain  the  age  of  18,  and  directs  tl^  a 
certain  snm,  oat  of  another  fond,  shcJl  be  applied  for  his  maintenance  until  he  arriTes  at  Aat 
age.    The  legacy  is  contingent. 

See  ante,  pp.  239,  240,  243,  244,  258,  259,  263. 

108  Where  a  bequest  is  made  only  to  such  members  of  a  class  as  shall  have  attained  a 
particular  age,  a  person  who  has  not  attained  that  age  cannot  have  a  Tested  interest  in  tiia 
legacy. 

niiiatration, 

A  fund  is  bequeathed  to  such  of  the  children  of  A  as  shall  attain  the  age  of  18,  wiih  • 
direction  that,  while  any  child  of  A  shall  be  under  the  age  of  18,  the  income  of  the  share,  to 
which  it  may  be  presumed  he  will  be  eventually  entitled,  shall  be  {ipplied  for  his  mainteiiaDOO 
and  education.  No  child  of  A  who  is  under  the  age  of  18  has  a  vested  interest  in  tli« 
bequest. 

See  ante,  pp.  242,  243,  259. 

PABT  XIV.* 

OF   ONEROUS   BEqUESTS. 

109.  Where  a  bequest  Imposes  an  obligation  on  the  legatee,  he  can  take  nothinc^  hj  it 

unless  he  accepts  it  fully. 

Illustrations. 

A  having  shares  in  X,  a  prosperous  joint  stock  company,  and  also  shares  in  T,  a  joint 
stock  company  in  difficulties,  in  respect  of  which  shares  heavy  calls  are  expected  to  be  made 
bequeaths  to  B  all  his  shares  in  join,  stock  companies.  B  refuses  to  accept  the  shares  m  Y. 
He  forfeits  the  shares  in  X. 

See  ante,  pp.  259,  272. 

110.  Where  a  will  contains  two  separate  and  independent  bequests  to  the  same  pereoii, 
the  legatee  is  at  liberty  to  accept  one  of  them  and  refuse  the  other,  although  the  former  may  be 
beneficial  and  the  latter  onerous. 

niitstration, 

A  having  a  lease  for  a  term  of  years  of  a  house  at  a  rent  which  he  and  his  repreoenta- 
tives  are  bound  to  pay  during  the  term,  and  which  is  higher  than  the  house  can  foe  let  for, 
bequeaths  to  B  the  lease  and  a  sum  of  money.  B  refuses  to  accept  the  lease.  He  shsdl  not 
by  this  refusal  forfeit  the  money. 

See  ante,  pp.  272,  273. 

PABT  XV.f 

OF   CONTINGENT   BEQUESTS. 

111.  Where  a  legacy  is  g^ven  if  a  specified  uncertain  event  shall  happen,  and  no  time  m 
mentioned  in  the  will  for  the  occurrence  of  that  event,  the  legacy  cannot  take  eftect,  unless 


mjUi*^    such  event  happens  before  the  period  when  the   fund  bequeathed  is  payable  or 
tf^.   /►   butable. 

Ulusirations, 

(a.)    A  legacy  is  bequeathed  to  A,  and  in  case  of  his  death,  to  B.    If  A  BnTviT^ea  the 
testator,  the  legacy  to  B  does  not  take  effect. 

(b.)    A  legacy  is  bequeathed  to  A,  and  in  case  his  death  without  children,  to  B.     If  A 
survives  the  testator  or  dies  in  his  lifetime  leaving  a  child,  the  legacy  to  B  does  not  t 
effect. 

(e.)    A  legacy  is  bequeathed  to  A  when  and  if  he  attains  the  age  of  18,  and  in  c 
his  death,  to  B.    A  attains  the  age  of  18.    The  legacy  to  B  does  not  take  effect. 

(d.)    A  legacy  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  and,  "  in  case  < 

*  This  part  applies  to  the  wills  of  Hindus,  &c.,  in  the  Lower  Provinces  of  Bengal  an, 
the  towns  of  Madras  and  Bombay,  Act  XXI  of  1870,  s.  2. 

t  This  part  applies  to  the.  wills  of  Hindus,  in  the  Lower  Provinces  of  Bengal  and  r* 
Towns  of  Madras  and  Bombay-^ Act  XXI  of  1870,  s.  2. 
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death  withont  eHildren,"  to  C.  The  words  "  in  case  of  B'a  death  without  children  **  are 
to  be' understood  as  meaning  in  case  B  shall  die  without  children  during  the  lifetime  of  A. 

(e.)  A  legacy  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  and,  "in  case  of  B'a 
death,"  to  G.  The  words  "in  case  of  B's  death"  are  to  be  considered  as  meaning  in  case 
B  shall  die  in  the  lifetime  of  A." 

See  pp.  244,  245. 

112.  Where  a  bequest  is  made  to  such  of  certain  persons  as  shall  be  surviying  at  some 
period,  but  the  exact  period  is  not  specified,  the  legacy  shall  go  to  such  of  them  as  shall  be 
aliTG  at  the  time  of  payment  or  distribution,  unless  a  contrary  intention  appear  by  the  will. 

Illustrations. 

(a.)  Property  is  bequeathed  to  A  and  B,  to  be  equally  divided  between  them,  or  to  the 
snxTriver  of  them.  If  both  A  and  B  surrive  the  testator,  the  legacy  is  equally  divided  between 
them.    If  A  dies  before  the  testator,  and  B  survives  the  testator,  it  goes  to  B. 

(&.)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and  G,  to  be  equally 
diTided  between  them,  or  to  the  survivor  of  them.  B  dies  during  the  life  of  A ;  G  survives  A. 
At  A's  death  the  legacy  goes  to  G. 

(c.)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and  0,  or  the  survivor, 
with  a  direction  that,  if  B  should  not  survive  the  testator,  his  children  are  to  stand  in  his  place. 
C  dies  during  the  life  of  the  testator ;  B  survives  the  testator,  but  dies  in  the  lifetime  of  A. 
The  legacy  goes  to  the  representative  of -B. 

(d.)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and  G,  with  a  direction 
that,  in  case  either  of  them  dies  in  the  lifetime  of  A,  the  whole  shall  go  to  the  survivor.  B  dies 
in  the  lifetime  of  A.  Afterwards  G  dies  in  the  lifetime  of  A.  The  legacy  goes  to  the  repre- 
sentative of  G. 

See  pp.  249,  250,  251. 

PAET  XVI.* 

OF  CONDITIONAL   BEqXTESTS. 

113.  A  bequest  upon  an  impossible  condition  is  void. 

Illustrations, 

(a.)  An  estate  is  bequeathed  to  A  on  condition  that  he  shall  walk  one  hundred  miles  in  an 
hour.    The  bequest  is  void. 

(&.)  A  bequeaths  500  rupees  to  B  on  condition  that  he  shall  marry  A's  daughter.  A'a 
daughter  was  dead  at  the  date  of  the  will.    The  bequest  is  void. 

See  pp.  253,  254. 

114.  A  bequest  upon  a  condition,  the  fulfilment  of  which  would  be  contrary  to  law  or  to 
morality,  is  void. 

UUistrations, 

(a.)  A  bequeaths  600  rupees  to  B  on  condition  that  he  shall  murder  G.  The  bequest  ia 
Toid. 

(6.)  A  bequeaths  5,000  rupees  to  his  niece  if  she  will  desert  her  husband.  The  bequest 
IB  void. 

See  p.  254. 

115.  Where  a  will  imposes  a  condition  to  be  fulfilled  before  the  legatee  can  take  a  vested  ' 
interest  in  the  thing  bequeathed,  the  condition  shall  be  considered  to  have  been  fulfilled  if  it 
has  been  substantially  complied  with. 

Illustrations, 

(a.)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with  the  oonsent  of  B, 
^  D  and  B-  A  marries  with  the  written  consent  of  B.  G  is  present  at  the  marriage.  D 
ids  a  present  to  A  previous  to  the  marriage.  E  has  been  personally  informed  by  A  of  hia 
entions,  and  has  made  no  objection.    A  has  fulfilled  the  condition. 

(b.)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with  the  consent  of  B, 
and  D.     D  dies.     A  marries  with  the  consent  of  B  and  G.     A  has  fulfillod  the  condition. 

(c.)    A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with  the  consent  of  B, 

*  This  part  applies  to  the  wills  of  Hindus  in  the  Lower  Provinces  of  Bengal  and  in  the 
inui  of  llftdras  and  Bombay— Act  XXI  of  1870,  s.  2. 
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G  and  D.  A  marries  in  the  lifetime  of  B,  C  and  D,  with  the  oonsent  of  6  and  G  only.  A  baf 
not  fal  filled  the  condition. 

(d.)    A  legaoj  is  bequeathed  to  A  on  condition  that  he  shall  many  with  the  oonsent  of 

B,  C  and  D.  A  obtains  the  nuoondltional  assent  of  B,  G  and  D  to  his  marriage  with  I 
Af  fcerwards  B,  C  and  D  oapridoosly  retract  their  consent.  A  marries  B.  A  has  falfilled  tb« 
condition. 

(e.)  A  legacy  is  bequeathed  to  A  on  condition  that  he  shall  marry  with  the  consent  of  B, 
G  and  D.  A  marries  withoat  the  consent  of  B,  G  and  D,  bat  obtains  their  consent  after  tbs 
marriage.     A  has  not  falfilled  the  condition. 

(/.)  A  makes  his  will,  whereby  he  beqaeaths  a  sam  of  money  to  B  if  B  shall  many  with 
the  consent  of  A's  exocators.  B  marries  daring  the  lifetime  of  A,  and  A  afterwards  expresses 
his  approbation  of  the  marriafi^e.     A  dies.     The  beqnest  to  B  takes  effect. 

(g.)  A  legacy  is  bequeathed  to  A  if  he  executes  a  certain  docnment  within  a  time  speeiM 
in  the  will.  The  document  is  executed  by  A  within  a  reasonable  time,  but  not  within  the  tioift 
specified  in  the  will.  A  has  not  performed  the  condition,  and  is  not  entitled  to  leoeire  the 
legacy. 

See  pp.  255,  256,  257. 

116.  Where  there  is  a  bequest  to  one  person  and  a  bequest  of  the  same  thing  to  another 
if  the  prior  bequest  shall  fail,  the  second  bequest  shall  take  effect  upon  the  failure  of  the  prior 
bequest,  although  the  failure  may  not  ha^e  occurred  in  the  manner  contemplated  hy  the 
testator. 

Illustrations. 

(a.)  A  bequeaths  a  sum  of  money  to  his  own  children  surviving  him,  and  if  they  all  die 
nnder  18,  to  B.     A  dies  without  having  ever  had  a  child.     The  bequest  to  B  takes  effect. 

(b.)  A  bequeaths  a  sum  of  money  to  B,  on  condition  that  he  shall  exeonte  a  certain  doca* 
ment  within  three  months  after  A's  death,  and  if  he  should  neglect  to  do  so,  to  G.  B  dies  in 
the  testator's  lifetime.     The  bequest  to  G  takes  effect. 

See  pp.  257,  258. 

117.  Where  the  will  shows  in  intention  that  the  second  bequest  shall  take  effect  only  in 
the  event  of  the  first  bequest  failing  in  a  particular  manner,  the  second  bequest  shaU  not  take 
effect  unless  the  prior  bequest  fails  in  that  particular  manner. 

Illustration, 

A  makes  a  bequest  to  his  wife,  but  in  case  she  should  die  in  his  lifetime,  bequeaths  to  B  that 
which  he  had  bequeathed  to  her.  A  and  his  wife  perish  together,  under  circumstances  which 
make  it  impossible  to  prove  that  she  died  before  him.    The  bequest  to  B  does  not  take  effect. 

See  p.  258. 

118.  A  beqnest  may  be  made  to  any  person  with  the  condition  superadded  that  in  oaae  a 
specified  uncertain  event  shall  happen,  the  thing  bequeathed  shall  go  to  another  person ;  or, 
that  in  case  a  specified  uncertain  event  shall  not  happeA,  the  thing  bequeathed  shall  go  over  to 
another  person. 

In  each  case  the  ulterior  bequest  is  subject  to  the  rules  contained  in  sections  107, 108, 109, 
110,  111,  112,  113,  114,  116,  117. 

Ulustraitons. 

(a.)  A  sum  of  money  is  bequeathed  to  A,  to  be  paid  to  him  at  the  age  of  18,  and  if  he 
shall  die  before  he  attains  that  age,  to  B.  A  takes  a  vested  interelk  in  the  legacy,  subject  to 
be  devested  and  to  go  to  B  in  case  A  shall  die  under  18. 

(b.)  An  estate  is  bequeathed  to  A  with  a  proviso  that  if  A  shall  dispute  the  competenof 
of  the  testator  to  make  a  will,  the  estate  shall  go  to  B.  A  disputes  the  competency  of  tHs 
testator  to  make  a  will.     The  estate  goes  to  B. 

(c.)  A  sum  of  money  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  but  if  B  shsll 
then  be  dead,  leaving  a  son,  such  son  is  to  stand  in  the  place  of  B.  B  takes  a  vested  intereit 
in  the  legacy,  subject  to  be  divested  if  he  dies  leaving  a  son  in  A's  lifetime. 

(d.)     A  sum  of  money  is  bequeathed  to  A  and  B,  and  if  either  should  die  daring  the  life  of 

C,  then  to  the  survivor  living  at  the  death  of  G.  A  and  B  die  before  G.  The  gift  over  o  wt 
take  effect,  but  the  representative  of  A  takes  one-half  of  the  money,  and  the  representa^  ^ 
B  takes  the  other  half. 

(e.)  A  bequeaths  to  B  the  interest  of  a  fund  for  life,  and  directs  the  fund  to  be  di  0^ 
at  her  death,  equally  among  her  three  children,  or  such  of  them  as  shall  be  living  l  ^^ 
death.  All  the  children  of  B  die  in  B's  lifetime.  The  bequest  over  cannot  take  effectr  **  '^ 
interests  of  the  children  pass  to  their  representatives. 

See  p.  261. 

119.  An  ulterior  bequest  of  the  kind  contemplated  by  the  last  preceding  aectio"  w* 
'%k©  effect,  unless  the  condition  is  strictly  falfilled. 
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lUuitrations, 

(a.)  A  legacy  is  bequeathed  to  A,  with  a  proviao  that,  if  he  marries  without  the  consent 
of  B,  0  and  D,  the  legacy  shall  go  to  E.  D  dies.  Even  if  A  marries  without  the  consent  of  B 
and  G,  the  gift  to  B  does  not  take  effect. 

(b.)  A  legacy  is  bequeathed  to  A,  with  a  proviso  that,  if  he  marries  without  the  consent 
of  B,  the  legacy  shall  go  to  0.  A  marries  with  the  consent  of  B.  He  afterwards  becomes  a 
widower  and  marries  again  without  the  consent  of  B.    The  bequest  to  C  does  not  take  effect. 

(e,)  A  legacy  is  bequeathed  to  A,  to  be  paid  at  18>  or  marrisige,  with  a  proviso  that,  if  A 
dies  under  18,  or  marries  without  the  consent  of  B,  the  legacy  shall  go  to  C.  A  marries  under 
18,  without  the  consent  of  B.    The  bequest  to  G  takes  effect. 

See  p.  202. 

120«    If  the  ulterior  bequest  be  not  valid,  the  original  bequest  is  not  affected  by  it. 

niwstratioiM, 

(a.)  An  estate  is  bequeathed  to  A  for  his  life,  with  a  condition  superadded  that  if  he  shall 
not  on  a  g^ven  day  walk  100  miles  in  an  hoar,  the  estate  shall  go  to  B.  The  condition  being 
void,  A  reteins  his  estate  as  if  no  condition  had  been  inserted  in  the  will. 

(b.)  An  estate  is  bequeathed,  to  A  for  her  life,  and  if  she  do  not  desert  her  husband,  to 
B.     A  is  entitled  to  the  estate  during  her  life  as  if  no  condition  had  been  inserted  in  the  will. 

(c.)  An  estate  is  bequeathed  to  A  for  life,  and,  if  he  marries,  to  the  eldest  son  of  B  for 
life.  B,  at  the  date  of  the  testator's  death,  had  not  had  a  son.  The  bequest  over  is  void  under 
■ection  92,  and  A  is  entitled  to  the  estate  during  his  life. 

See  p.  260. 

121.  A  bequest  may  be  made  with  the  condition  superadded  that  it  shall  cease  to*  have 
effect  in  case  a  specified  uncertain  event  shall  happen,  or  in  case  a  specified  uncertain  event 
■hall  not  happen. 

Elitatrations. 

(a.)  An  estate  is  bequeathed  to  A  for  his  life,  with  a  proviso  that,  in  case  he  shall  cut 
down  a  certain  wood,  the  bequest  shall  cease  to  have  any  effect.  A  cuts  down  the  wood  ;  he 
loses  his  life-interest  in  the  estate. 

(&.)  An  estate  is  bequeathed  to  A,  provided  that,  if  he  marries  under  the  age  of  25 
without  the  consent  of  the  executors  named  in  the  will,  the  estate  shall  cease  to  belong  to  him. 
A  marries  under  25  without  the  consent  of  the  executors.    The  estate  ceases  to  belong  to  him. 

(e.)  An  estate  is  bequeathed  to  A,  provided  that,  if  he  shall  not  go  to  England  within 
three  years  after  the  testator's  death,  his  interest  in  the  estatte  shall  cease.  A  does  not  go 
io  England  within  the  time  prescribed.     His  interest  in  the  estate  ceases. 

(d.)  An  estate  is  bequeathed  to  A,  with  a  proviso  that,  if  she  becomes  a  Nun,  she  shall 
cease  to  have  any  interest  in  the  estate.  A  becomes  a  Nun.  She  loses  her  interest  under  the 
will. 

(e.)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  if  B  shall  be  then  living, 
with  a  proviso  that,  if  B  shall  become  a  Nun,  the  bequest  to  her  shall  cease  to  have  any  effect. 
B  becomes  a  Nun  in  the  lifetime  of  A.    She  thereby  loses  her  contingent  interest  in  the  fund. 

See  pp.  262,  263. 

122.  In  order  that  a  condition  that  a  bequest  shall  cease  to  have  effect  may  be  valid,  it  is 
necessary  that  the  event  to  which  it  relates  be  one  which  could  legally  constitute  the  condition 
of  a  bequest  as  contemplated  by  the  one  hundred  and  seventh  section. 

123.  Where  a  bequest  is  made  with  a  condition  superadded  that  tinlesB  the  legatee  shall 
perform  a  certain  act,  the  subject-matter  of  the  bequest  shall  go  to  another  person,  or  the 
bequest  shall  cease  to  have  effect ;  but  no  time  is  specified  for  the  performance  of  the  act ;  if 
the  legatee  takes  any  step  which  renders  impossible  or  indefinitely  postpones  the  performance 
of  the  act  required,  the  legacy  shall  go  as  if  the  legatee  had  died  without  performing  such  act. 

Illustrations* 

(a.)  A  bequest  is  made  to  A  with  a  proviso  that,  unless  he  enters  the  army,  the  legacy 
s  >^l  go  over  to  B.  A  takes  holy  orders,  and  thereby  renders  it  impossible  that  he  should 
f     11  the  condition.    B  is  entitled  to  receive  the  legacy. 

(6.)  A  bequest  is  made  to  A  with  a  proviso  tl^t  it  shall  cease  to  have  any  effect  if  he 
c  «  not  marry  B's  daughter.  A  marries  a  stranger,  and  thereby  indefinitely  postpones  the 
i     'flment  of  the  condition.    The  bequest  ceases  to  have  effect. 

See  p.  268. 

124.  YThere  the  will  requires  an  act  to  be  performed  by  the  legatee  within  a  specified 
1       ,  either  as  a  condition  to  be  fulfilled  before  the  legacy  is  enjoyed,  or  as  a  condition  upon 
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the  non-falfilment  of  which  the  gnbject-matter  of  the  bequest  is  to  go  over  to  another  person, 
or  the  beqnesfc  ia  to  cease  to  have  effect ;  the  act  must  be  performed  within  the  time  specified, 
nnless  the  performance  of  it  be  prevented  bj  frand,  in  which  case  snch  farther  time  shall  be 
allowed  as  shall  be  requisite  to  make  up  for  the  delay  caused  by  such  fraud. 
See  p.  264. 

PAET  XVII.« 

OF   BEQUESTS  WITH  DIBBCTIONS  AS  TO    APPLICATION  OB  ENJOTMENT. 

125.  Where  a  fund  is  bequeathed  absolutely  to  or  for  the  benefit  of  any  person,  bnt  the 
will  contains  a  direction  that  it  shall  be  applied  or  enjoyed  in  a  particular  manner,  the  legatee 

I  shall  be  entitled  to  receiye  the  fund  as  if  the,  will  had  contained  no  such  direction. 

Illv^ration, 

A  sum  of  money  is  bequeathed  towardf  purchasing  a  country-residence  for  A,  or  to  pur- 
chase an  annuity  for  A,  or  to  purchase  a  commission  in  the  army  for  A,  or  to  place  A,  in  any 
business.    A  chooses  to  receive  the  legacy  in  money.    He  is  entitled  to  do  so. 

See  pp.  62,  265. 

126.  Where  a  testator  absolutely  bequeaths  a  fund,  so  as  to  seyer  it  from  his  own  estate^ 
but  directs  that  the  mode  of  enjoyment  of  it  by  the  legatee  shall  be  restricted  so  as  to  aecnre 
a  specified  benefit  for  the  legatee ;  if  that  benefit  cannot  be  obtained  for  the  legatee,  the  fond 
belongs  to  him  as  if  the  will  had  contained  no  such  direction. 

Illustrations, 

(a.)  A  bequeaths  the  residue  of  his  property  to  be  divided  equally  among  his  daagHiers, 
and  directs  that  the  shares  of  the  daughters  shall  be  settled  upon  themselves  respectively  for 
life,  and  be  paid  to  their  children  after  their  death.  All  the  daughters  die  unmarried. :  the 
representatives  of  each  daughter  are  entitled  to  her  share  of  the  residue. 

(b.)  A  directs  his  trustees  to  raise  a  sum  of  money  for  his  daughter,  and  he  then  direota 
that  they  shall  invest  the  fund,  and  pay  the  income  arising  from  it  to  her  during  her  life,  and 
divide  the  principal  among  her  children  after  her  death.  The  daughter  dies  without  haTin^ 
ever  had  a  child.    Her  representatives  are  entitled  to  the  fund. 

See  pp.  265,  266. 

127.  Where  a  testator  does  not  absolutely  bequeath  a  fund,  so  as  to  sever  it  from  his  own 
estate,  but  gives  it  for  certain  purposes,  and  part  of  those  purposes  cannot  be  fulfilled,  the  f nnd, 
or  so  much  of  it  as  has  not  been  eahausted  upon  the  objects  contemplated  by  the  will,  zemaina 
a  part  of  the  estate  of  the  testator. 

Illustrations, 

« 

(a.)  A  directs  that  his  trustees  shall  invest  a  sum  of  money  in  a  particular  "vray,  and 
shall  pay  the  interest  to  his  son  for  life,  and  at  his  death  shall  divide  the  principal  an&on^  hu 
children ;  the  son  dies  without  having  ever  had  a  ohUd.  The  fund,  after  the  son's  death, 
belongs  to  the  estate  of  the  testator. 

(b.)  A  bequeaths  the  residue  of  his  estate  to  be  divided  equally  among  his  daughters, 
with  a  direction  that  they  are  to  have  the  interest  only  during  their  lives,  and  that  at  their 
decease  the  fund  shall  go  to  their  children.  The  daughters  have  no  children.  The  fond 
belongs  to  the  estate  of  the  testator. 

See  pp.  62,  266,  267. 

PAET  XVIII.t 

OF  BEQUESTS  TO  AN  EXECUTOB. 

128.  If  a  legacy  is  bequeathed  to  a  person  who  is  named  an  executor  of  the  will,  h«  »      ] 
/    not  take  the  legacy  unless  he  proves  the  will   or  otherwise  manifests  an  intention  to  s^'      a 

executor.  """^ 

*  This  part  applies  to  the  wills  of  Hindus  in  the  Lower  Provinces  of  Bengal  ^  i 
the  towns  of  Madras  and  Bombay — Act  XXI  of  1870,  s.  2. 

t  This  part  applies  to  the  wills  of  Hindus  in  the  Lower  Provinces  of  Bengal  and  ib        > 
iwns  of  Madras  and  Bombay— Act  XXI  of  1870,  s.  2. 
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Illustration, 

A  legfikcy  is  giren  to  A,  who  is  named  an  exeontor.  A  orders  the  fnneral  according  to  the 
directiona  oontaraed  in  the  will,  and  dies  a  few  days  after  the  testator,  withoat  having  proved 
the  will.    A  has  manifested  an  intention  to  act  as  executor. 

See  pp.  273,  274. 

PART  XIX.* 

OF  SPEOUriC   LBGACIBB. 

129.  Where  a  testator  bequeaths  to  any  person  a  specified  part  of  his  property,  which  ia 
distinguished  from  all  other  parts  of  his  property,  the  legacy  is  said  to  be  sjiecifio. 

IlluetratiOns, 

(a.)     A  beqneaths  to  B — 

"  the  diamond-ring  presented  to  him  by  C :  " 

"  his  gold  chain  : '  * 

"  a  certain  bale  of  wool : " 

"  a  certain  piece  of  cloth  : " 

"  all  his  household  goods,  which  shall  be  in  or  about  his  dwelling-house  in  M  Street, 
in  Calcutta,  at  the  time  of  his  death  : " 

"  the  sum  of  1,000  rupees  in  a  certain  chest :  ** 

"  the  debt  which  B  owes  him : " 

"  all  his  bills,  bonds  and  securities   belonging  to  him,  lying  in  his  lodging^  in 
Calcutta : " 

"  all  his  furniture  in  his  house  in  Calcutta  :  ** 

**  all  his  goods  on  board  a  certain  ship  then  lying  in  the  river  Hugli  : " 

"  2,000  rupees  which  he  has  in  the  hands  of  0  : " 

*'  the  money  due  to  him  on  the  bond  of  D  : " 

"  his  mortgage  on  the  Eampur  factory : " 

"  one-half  of  the  money  owing  to  him  on  his  mortgage  of  Bampur  factory  : " 

"  1,000  rupees,  being  part  of  a  debt  due  to  him  from  C  : " 

*<  his  capital  stock  of  1,0002.  in  East  India  Stock  :  " 

"  his  promissory  notes  of  the  Government  of  India  for  10,000  rupees  in  their 
4  per  cent,  loan : " 

''  all  such  sums  of  money  as  his  executors  may,  after  his  death,  receive  in  respect 
of  the  debt  due  to  him  from  the  insolvent  firm  of  D  and  Company  :  " 

"  all  the  wine  which  he  may  have  in  his  cellar  at  the  time  of  his  death  : " 

''  such  of  his  horses  as  B  may  select : " 

"all  his  shares  in  the  Bank  of  Bengal : " 

"  all  the  shares  in  the  Bank  of  Bengal"  which  he  may  possess  at  the  time  of  his 
death : " 

"  all  the  money  which  he  has  in  the  5^  per  cent,  loan  of  the  Government'  of 
India : " 

"  all  the  Government-securities  he  shall  be  entitled  to  at  the  time  of  his  decease." 
Bach  of  these  leg^ies  is  specific. 

(fi.)    A  having  Government  promissory  notes  for  10,000  rupees,  bequeaths  to  his  execu- 
tors '*  Government  promissory  notes  for  10,000  rupees  in  trust  to  sell "  for  the  benefit  of  B. 
Tbe  legacy  is  specific. 

(e.)    A  having  property  at  Benares,  and  also  in  other  places,  bequeaths  to  B  all  his  pro- 
perty at  Benares. 

The  legacy  is  specific. 
(d.)    A  bequeaths  to  B — 

his  house  in  Calcutta : 

his  zamindari  of  Bampur : 

his  taluq  of  Bamnagar : 

his  lease  of  the  Indigo-factory  of  Salkya : 

an  annuity  of  500  rupees  out  of  the  rents  of  his  zamindari  of  W. 

A  directs  his  zamindari  of  X  to  be  sold,  and  the  proceeds  to  be  invested  for  the 
benefit  of  B. 

*  This  part  applies  to  the  wills  of  Hindus  in  the  Lower  Provinces  of  Bengal  and  in  the 
tOfWHB  of  Madras  and  Bombay — Act  XXI  of  1870,  b.  2. 
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Each  of  these  beqneats  is  speoifio. 

(e.)  A  by  hia  will  charges  his  zamindari  of  Y  with  an  annuity  of  1 ,000  rnpeea  to  C  daring 
his  life,  and  subject  to  this  charge  he  bequeaths  the  zamindari  to  D.  Each  of  these  beqneafea 
is  specific. 

(/.)    A  bequeaths  a  sum  of  money — 

to  buy  a  house  in  Calcutta  for  B  : 

to  buy  an  estate  in  zila  Faridpnr  for  B : 

to  buy  a  diamond  ring  for  B : 

to  buy  a  horse  for  B : 

to  be  invested  in  shares  in  the  Bank  of  Bengal  for  B  : 

to  be  invested  in  Oovemment-aeoorities  for  B. 
A  bequeaths  to  B — 

"  a  diamond-ring :" 

"  a  horse :"  » 

"  10,000  rupees  worth  of  GoTemment-securities :" 

"  an  annuity  of  500  rupees :" 

**  2,000  rupees,  to  be  paid  in  cash :" 

"  so  much  money  as  will  produce  6,000  rupees  4  per  cent.  Govemment-seoiirities." 
These  bequests  are  not  specific. 

ig.)  A,  haying  property  in  England  and  property  in  India,  bequeaths  a  legacy  to  B,  and 
directs  that  it  shall  be  paid  out  of  the  property  which  he  may  leave  in  India.  He  also  beqaeAths 
a  legacy  to  C,  and  directs  that  it  shall  be  paid  out  of  the  property  which  he  may  leave  in  Eng- 
land. 

No  one  of  these  legacies  is  specific. 
See  pp.  190,  276,  278,  279. 

130.  Where  a  sum  certain  is  bequeathed,  the  legacy  is  not  specific  merely  beoaoae  th» 
stocks,  funds  or  securities  in  which  it  is  invested  are  described  in  the  will. 

Illustration. 

A  bequeaths  to  B — 

"  10,000  rupees  of  his  funded  property :" 

**  10,000  rupees  of  his  property  now  invested  in  shares  of  the  East  Indian  Bailwaj 
Company :" 

"  10,000  rupees,  at  present  secured  by  mortgage  of  Bampur  factory." 
Ko  one  of  these  legacies  is  specific. 
See  p.  279. 

131.  Where  a  bequest  is  made  in  general  terms,  of  a  certain  amount  of  any  kind  of  stock, 
the  legacy  is  not  specific  merely  because  the  testator  was,  at  the  date  of  his  will,  possessed  of 
stock  of  the  specified  kind,  to  an  equal  or  greater  amount  than  the  amount  bequeathed. 

Illustration, 

A  bequeaths  to  B  5,000  rupees  five  per  cent.  Government  securities.    A  had  at  the  date 
of  the  will  five  per  cent.  Government  securities  for  5,000  rupees. 
The  legacy  is  not  specific. 
See  pp.  279,  280. 

132.  A  money -legacy  is  not  specific  merely  because  the  will  directs  its  payment  to  be 
postponed  until  some  part  of  the  property  of  the  testator  shall  have  been  reduced  to  a  oeztaia 
form,  or  remitted  to  a  certain  place. 

Illustration, 

A  bequeaths  to  B  10,000  rupees,  and  directs  that  this  legacy  shall  be  paid  as  soon  as  A's 
property  in  India  shall  be  realized  in  England. 
The  legacy  is  not  specific. 
See  p.  280. 

133.  Where  a  will  contains  a  bequest  of  the  residue  of  the  testator's  property  alonf 
with  an  enumeration  of  some  items  of  property  not  previously  bequeathed,  the  arH.  | 
enumerated  shall  not  be  deemed  to  be  specifically  bequeathed. 

See  p.  281. 

134.  Where  property  is  specifically  bequeathed  to  two  or  more  persons  in  suocessit.^ 
shall  be  retained  in  the  form  in  which  the  testator  left  it,  although  it  may  be  of  such  a  nr ' 

that  its  value  is  continually  decreasing. 

j 
Ulut^trations,  j 

(a.)    A,  having  a  lease  of  a  house  for  a  term  of  years,*  15  of  which  were  unexpired  m^  I 

time  of  his  death,  has  bequeathed  the  lease  to  B  for  his  life,  and  after  B's  death  to  C.     ^ 
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lo  enjoy  the  property  as  A  left  it,  althoagh,  if  B  lives  for  16  years,  G  can  take  nothing  under 
the  bequest. 

(6.)  A,  haying  an  annnity  daring  the  life  of  B,  bequeaths  it  to  G  for  his  life,  and  after 
C's  death,  to  D.  G  is  to  enjoy  the  annuity  as  A  left  it,  although,  if  B  dies  before  D,  D  can 
take  nothing  under  the  bequest . 

See  p.  281. 

135.  Where  property  comprised  in  a  bequest  to  two  or  more  persons  in  suooession,  is  not 
■pecifioally  bequeathed,  it  shall,  in  the  absence  of  any  direction  to  the  contrary,  be  sold,  and 
the  proceeds  of  the  sale  shall  be  invested  in  such  securities  as  the  High  Court  may,  by  any 
l^nerifcl  rule  to  be  made  from  time  to  time,  authorize  or  direct,  and  the  fund  thus  consfcituted 
■hall  be  enjoyed  by  the  sucoessive  legatees  according  to  the  terms  of  the  will. 

Ulustralion, 

A,  having  a  lease  for  a  term  of  years,  bequeaths  **  all  his  property"   to   B  for  life,  and 
after   B's  death,  to  G.     The  lease  must  be  sold,  and  the   proceeds   invested   as   stated  in  the 
text,    and  the  annual  income  arising  from  the  fund  is  to  be  paid  to  B  for  life.     At  B's  death 
the  capital  of  the  fund  is  to  be  paid  to  G. 

See  p.  281. 

136.  If  there  be  a  deficiency  of  assets  to  pay  legacies,  a  speoifio  legacy  is  not  liable  to 
abate  with  the  general  legacies. 

See  p.  276. 

PART  XX.» 

OF   DBM0N8TKATIVB    LR0ACIB8. 

187.  Where  a  testator  bequeaths  a  certain  sum  of  money,  or  a  certain  quantity  of  any 
other  cx)mmodity,  and  refers  to  a  particular  fund  or  stock  so  as  to  constitute  the  same  the 
primary  fund  or  stock  out  of  which  payment  is  to  be  made,  the  legacy  is  said  to  be  demons- 
trative. 

Bsfjplanation. — The  distinction  between  a  specific  legacy  and  a  demonstrative  legacy 
oonsiats  in  this,  that 

where  specified  property  is  given  to  the  legatee,  the  legacy  is  specific  ; 

where  the  legacy  is  directed  to  be  paid  out  of  specified  property,  it  is  demonstrative. 

Illustrations. 

(a.)     A  bequeaths  to  B   1,000  rupees,  being  part  of  a  debt  due  to  him  from  W.    He  also 
bequeaths  to  G  1,000  rupees  to  be  paid  out  of  the  debt  due  to  him  from  W.    The  legacy   to   B 
is  specific  ;   the  legacy  to  G  is  demonstrative. 
(h.)    A  bequeaths  to  B — 

"  ten  bushels  of  the  com  which  shall  g^ow  in  his  field  of  Greenacre  :" 

**  80  chests  of  the  indigo  which  shall  be  made  at  his  factory  of  Bampur  :" 

"  10,000  rupees  out  of  his  five  per  cent,  promissory  notes  of  the  Government  of 

India  :" 
an  annuity  of  600  rupees  "  from  his  funded  property  :" 
"  1,000  rupees  out  of  the  sum  of  2,000  rupees  due  to  him  by  G." 
A  bequeaths  to  B  an  annuity,  and  directs  it  to  be  paid  out  of  the  rents  arising  from  his 
talaq  of  Bamnagar. 

A  bequeaths  to  B — 

*'  10,000  rupees  out  of  his  estate  at  Bamnagar,*'  or  charges  it  on  his  state  at 

Bamnagar : 
**  10,000  rupees,  being  his  share  of  the  capital  embarked  in  a  certain  business." 
Each  of  these  bequests  is  demonstrative. 
See  pp.  276,  282. 

138.  Where  a  portion  of  a  fund  is  specifically  bequeathed  and  a  legacy  is  directed  to  be 
p  out  of  the  same  fund,  the  portion  specifically  bequeathed  shall  first  be  paid  to  the  legatee, 
a  I  the  demonstrative  legacy  shall  be  paid  out  of  the  residue  of  the  fund,  and,  so  far  as  the 
n    *dae  shall  be  deficient,  out  of  the  general  assets  of  the  testator. 

Illustrations, 
A   bequeaths  to   B   1,000  rupees,   beiug  part  of    a  debt  due  to  him  from  W.    He  also 

^  This  part  applies  to  the  wills  of  Hindus,  &o.,  in  the  Lower  Provinces  and   in  the  towns 
o      ^adras  and  Bombay,  see  Act  No.  XXI  of  1870. 
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Irequeaths  to  C  1,000  rupeea  to  be  paid  out  of  the  debt  dne  to  him  from  W.  The  debt  dae  to 
A  from  W  ia  only  1,500  rupees ;  of  these  1,600  rupees,  1,000  rupees  belong  to  B,  and  BOO 
rupees  are  to  be  paid  to  G.  0  is  also  to  receive  600  rupees  out  of  the  geneni  aaavts  of  th« 
testator. 

See  p.  282. 

PART  XXI  .• 

OF  ADEMPTION   OF   ISOAOISS^ 

139.  If  anything  which  has  been  specifically  bequeathed  does  not  belong  to  the  testator 
St  the  time  of  his  death,  or  has  been  converted  into  property  of  a  different  kind,  the  legacy  is 
adeemed ;  that  is,  it  cannot  take  effect  by  reason  of  the  subject-matter  having  been  with- 
drawn from  the  operation  of  the  will. 

niusirations. 

(a.)    A  bequeaths  to  B — 

"  the  diamond-ring  presented  to  him  by  C  :" 

**  his  gold  chain :" 

"  a  certain  bale  of  wool :" 

"  a  certain  piece  of  cloth  :" 

"  aJl  his  household-goods  which  shall  be  in  or  about  his  dweOingohofiise  in  M  Stratiy 
in  Calcutta,  at  the  time  of  his  death. 
A,  in  his  fifetime* 

sells  or  gives  away  the  ring ; 

converts  the  chain  into  a  cup  : 

converts  the  wool  into  cloth  : 

makes  the  cloth  into  a  garment : 

takes  another  bouse  into  which  he  removes  all  his  g^ods* 
£ach  of  these  legacies  is  adeemed. 
{b.)    A  bequeaths  to  B — 

**  the  sum  of  1,000  rupees  in  a  certain  chest :" 

**  all  the  horses  in  his  stable." 
At  the  death  of  A,  no  money  is  found  in  the  chest,  and  no  horses  in  the  stable. 
The  legacies  are  adeemed, 
(c.)    A  bequeaths  to  B  certain  bales  of  goods.    A  takes  the  goods  with  him  on  a  Toyigv. 

The  ship  and  goods  are  lost  at  sea,  and  A  is  drowned. 
The  legacy  is  adeemed. 
See  pp.  276,  283. 

140.  A  demonstrative  legacy  is  not  adeemed  by  reason  that  the  property  on  whic^  it  is 
charged  by  the  will  does  not  exist  at  the  time  of  the  death  of  the  testator,  or  has  been  oon- 
rerted  into  property  of  a  different  kind ;  but  it  shall  in  such  case  be  paid  out  of  the  geneni 
assets  cf  the  testator. 

See  pp.  282,  284. 

141.  Where  the  thing  specifically  bequeathed  is  the  right  to  receive  something  of  value 
from  a  third  party,  and  the  testator  himself  receives  it,  the  bequest  is  adeemed. 

Illustrations, 

(d.)    A  bequeaths  to  B — 

"  the  debt  which  C  owes  him :" 

**  2,000  rupees  which  he  has  in  the  hands  of  D  :'* 

"  the  money  due  to  him  on  the  bond  of  E  :'* 

"  his  mortgage  on  the  Bampur  factory." 
An  these  debts  are  extinguished  in  A's  lifetime,  some  with  and  some  without  his  oonaent. 
All  the  legacies  are  adeemed. 
(6.)    A  bequeaths  to  B— 

**  his  interest  in  certain  policies  of  life  assurance." 
A  in  his  lifetime  receives  the  amount  of  the  policies.     The  legacy  is  adeemed. 
See  p.  287. 

142.  The  receipt  by  the  testator  of  a  part  of  an  entire  thing  specifically  bequeathed  iB 
operate  as  an  ademption  of  the  legacy  to  the  extent  of  the  sum  so  received. 

*  This  Fart  applies  to  the  wills  of  Hindus,  Ac,  in  the  Lower  Provinces  and  in  the  C  ns 
of  Madras  and  Bombay,  see  Act  No.  XXI  of  1870. 
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Illustration, 

A  beqneatlis  to  B  "  the  debt  due  to  him  by  C."  The  debts  amounts  to  10,000  rupees.  0 
|»ya  to  A  5,000  rupees,  the  one-half  of  the  debt.  The  legacy  is  revoked  by  ademption,  so  far 
as  regards  the  5,000  rupees  reoeived  by  A. 

See  p.  288. 

143.  If  a  portion  of  an  entire  fund  or  st6ok  be  specifically  bequeathed,  the  receipt  by 
the  testator  of  a  portion  of  the  fund  or  stock  shall  operate  as  an  ademption  only  to  the  extent 
of  the  amount  so  received  ',  and  the  residue  of  the  fund  or  stock  shall  be  applicable  to  the 
discharge  of  the  specific  legacy. 

illugtration, 

A  bequeaths  to  B  one-half  of  the  sum  of  10,000  rupees  due  to  him  from  W.  A  in  his 
lifetime  rec^eives  6,000  rupees,  part  of  the  10,000  rupees.  The  4,000  rupees  Which  are  due 
from  W  to  A  at  the  time  of  his  death  belong  to  B  under  the  specific  bequest. 

See  p.  288. 

144.  Where  a  portion  of  a  fund  is  specifically  bequeathed  to  one  legatee,  and  a  legacy 
charged  on  the  same  fund  is  bequeathed  to  another  legatee ;  if  the  testator  receives  a  portion 
of  that  fund,  and  the  remainder  of  the  fund  is  insufficient  to  pay  both  the  specific  and  the 
demonstrative  legacy,  the  specific  legacy  shall  be  paid  first,  and  the  residue  (if  any)  of  the 
fund  shall  be  applied  so  far  as  it  will  extend  in  payment  of  the  demonstrative  legacy,  and  the 
rest  of  the  demonstrative  legacy  shall  be  paid  out  of  the  general  assets  of  the  testator. 

Ulibstration. 

A  bequeaths  to  B  1,000  rupees,  part  of  the  debt  of  2,000  rupees  due  to  him  from  W.  He 
also  bequeaths  to  G  1,0C)0  rnpess  to  be  paid  out  of  the  debt  due  to  him  from  W.  A  afterwards 
receives  500  rupees,  paH  of  that  debt,  and  dies  leaving  only  1,500  rupees  due  to  him  from  W. 
Of  these  1,500  rupees,  1,000  rupees  belong  to  B,  and  500  rupees  are  to  be  paid  to  0.  0  is  also 
to  receive  600  rupees  out  of  the  general  assets  of  the  testator. 

See  p.  288. 

145.  Where  stock  which  has  been  specifically  bequeathed  does  not  exist  at  the  testator's 
death,  the  legacy  is  adeemed. 

Illuatration* 

A  bequeaths  to  B — 

«  his  capital  stock  of  1,000Z.  in  East  India  Stock  :" 

"  his  promissory  notes  of  the  Government  of  India  for  10,000  rupees  in  their  4  per 
cent,  loan.*^ 
A  sells  the  stock  and  the  notes. 
The  legacies  a)re  adeemed. 
See  p.  284. 

146.  Where  stock,  which  has  been  speciHcally  bequeathed,  does  only  in  part  exist  at  the 
testator's  death,  the  legacy  is  adeemed  so  far  as  regards  that  part  of  the  stock  which  has 
ceased  to  exist. 

llltkstration, 

A  bequeaths  to  B-~ 

'*  his  10,000  rupees  in  the  5^  per  cent,  loan  of  the  Government  of  India." 
A  sells  one-half  of  his  10,000  ruppes  in  the  loan  in  question. 
One-half  of  the  legacy  is  adeemed. 
See  pp.  284,  405. 

147.  A  specific  bequest  of  goods  under  a  description  connecting  them  with  a  certain  place, 
is  not  adeemed  by  reason  that  they  have  been  removed  from  such  place  from  any  temporary 
cause,  or  by  fraud,  or  without  the  knowledge  or  sanction  of  the  testator. 

Illustrations. 

A  bequeaths  to  B  '^  all  his  household  goods  which  shall  be  in  or  about  his  dwelling-house 
IB  Calcutta  at  the  time  of  his  death."  The  goods  are  removed  from  the  house  to  save  them 
from  fire.     A  dies  before  they  are  brought  back. 

A  bequeaths  to  B  "  all  his  household  goods  which  shall  be  in  are  about  his  dwelling-house 
in  Calcutta  at  the  time  of  his  death."  During  A's  absence  upon  a  journey,  the  whole  of  the 
goods  are  removed  from  the  house.    A  dies  without  having  sanctioned  their  removal. 

Neither  of  these  legacies  is  adeemed. 

See  p.  287. 
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148.  The  removal  of  the  thing  bequeathed  from  the  place  in  which  it  is  stated  in  the  will 
to  be  situated,  does  not  constitute  an  ademption,  where  the  place  is  only  referred  to  in  order 
to  complete  the  description  of  what  the  testator  meant  to  bequeath. 

IlltbgtrtUions. 

A  bequeaths  to  B  all  the  bills,  bonds  and  other  secnrities  for  money  belongini^  to  him  then 
lying  in  his  lodgings  in  Calcutta.  At  the  time  of  his  death,  these  effects  had  been  remored 
from  his  lodgings  in  Calcutta. 

A  bequeaths  to  B  all  his  furniture  then  in  his  house  in  Calcutta.  The  testator  has  a  house 
at  Calcutta  and  another  at  Chinsurah,  in  which  he  lives  alternately,  being  possessed  of  one  set 
of  furniture  only,  which  he  removes  with  himself  to  each  house.  At  the  time  of  hia  death,  the 
furniture  is  in  the  house  at  Chin  surah. 

A  bequeaths  to  B  all  his  goods  on  board  a  certain  ship  then  lying  in  the  river  HnglL  Thfl 
g^ods  are  removed  by  A's  directions  to  a  warehouse,  in  which  they  remain  at  the  time  of  A's 
death. 

No  one  of  these  legacies  is  revoked  by  ademption. 

See  p.  287. 

149.  Where  the  thing  bequeathed  is  not  the  right  to  receive  something  of  valae  from  a 
third  person,  but  the  money  or  other  commodity  which  shall  be  received  from  the  third  persoo 
by  the  testator  himself  or  by  his  representatives,  the  receipt  of  such  sum  of  monej  or  other 
commodity  by  the  testator  shall  not  constitute  an  ademption  ; 

but  if  he  mixes  it  up  with  the  general  mass  of  his  property,  the  legacy  is  adeemed. 

Illustration. 

A  bequeaths  to  B  whatever  sum  may  be  received  from  his  claim  on  0.  A  reoeives  the 
whole  of  his  claim  on  C,  and  sets  it  apart  from  the  general  mass  of  his  property.  The  legacy 
is  not  adeemed. 

See  p.  288. 

160.  Where  a  thing  specifically  bequeathed  underg^s  a  change  between  the  date  of  the 
will  and  the  testator's  death,  and  the  change  takes  place  by  operation  of  law,  or  in  the  conne 
of  execution  of  the  provisions  of  any  legal  instrument  under  which  the  thing  bequeathed  was 
held,  the  legacy  is  not  adeemed  by  reason  of  such  change. 

Illustrations. 

A  bequeaths  to  B  "  all  the  money  which  he  has  in  the  5^  per  cent.  loan  of  the  GoTemment 
of  India." 

The  securities  for  the  5^  per  cent,  loan  are  converted  during  A's  lifetime  into  5  per  oentw 
stock. 

A  bequsaths  to  B  the  sum  of  2,0002.,  invested  in  Consols  in  the  names  of  troa-tees  for  A. 

The  sum  of  2,0002.  is  transferred  by  the  trustees  into  A's  own  name. 

A  bequeaths  to  B  the  sum  of  10,000  rupees  in  promissory  notes  of  the  Government  of  India 
which  he  has  power,  under  his  marriage-settlement,  to  dispose  of  by  will.  Afterwards,  in  A*8 
lifetime,  the  fund  is  converted  into  Consols  by  virtue  of  an  authority  contained  in  the  settle- 
ment. 

No  one  of  these  legacies  has  been  adeemed. 

See  p.  286. 

151.  Where  a  thing  specifically  bequeathed  undergoes  a  change  between  the  date  of  the 
will  and  the  testator's  death  and  the  change  takes  place  without  the  knowledge  or  sanction  (rf 
the  testator,  the  legacy  is  not  adeemed. 

Illustration. 

•  A  bequeaths  to  B  "  all  his  3  per  cent.  Consols."  The  Consols  are,  without  A's  knowi  i, 
sold  by  his  agent,  and  the  proceeds  converted  into  East  India  Stock.  This  legacy  is  t 
adeemed. 

152.  Where  stock  which  has  been  specifically  bequeathed  is  lent  to  a  third  par  i 
condition  that  it  shall  bo  replaced,  and  it  is  replaced  accordingly,  the  legacy  is  not  adeem 

153.  Where  stock  specifically  bequeathed  is  sold,  and  an  equal  quantity  of  the  same  c 
is  afterwards  purchased  and  belong^  to  the  testator  at  his  death,  the  legacy  is  not  adeem 

See  p.  285. 
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PART  XXII.* 

OF  THK   PATMISNT   Of  LIABILITIES   IN   B18PECT   OF  THE   SUBJECT   OF  A   BEQUEST. 

IM.  Where  property  speoifloally  bequeathed  is  subject  at  the  death  of  the  testator  to 
any  pledge,  Uen  or  incumbrauce,  created  by  the  testator  himself  or  by  any  person  under  whom 
he  chums ;  then,  unless  a  contrary  intention  appears  by  the  will,  the  legatee,  if  he  accepts 
the  bequest,  shall  accept  it  subject  to  such  pledge  or  incumbrance,  and  shall  (as  between 
himself  and  the  testator's  estate)  be  liable  to  make  good  the  amount  of  such  pledge  or 
incnmbnuobce> 

A  contrary  intention  shall  not  be  inferred  from  any  direction  which  the  will  may  contain 
for  the  payment  of  the  testator^s  debts  generally. 

Ettplanation, — A  periodical  payment  in  the  nature  of  land-revenue  or  in  the  nature  of 
rent  is  not  such  an  incumbrance  as  is  contemplated  by  this  section. 

Illustrations, 

(a.)  A  bequeaths  to  B  the  diamond-ring  g^ven  him  by  0.  At  A's  death  the  ring  is  held 
in  pawn  by  D,  to  whom  it  has  been  pledged  by  A.  It  is  the  duty  of  A's  executors,  if  the  state 
of  the  testator's  assets  wiU  allow  them,  to  allow  B  to  redeem  the  ring. 

(&.)     A  bequeaths  to   B  a  zamindari,  which  at  A's  death  is  subject   to  a   mortg^e  for 

10,000  rupees,  and  the  whole  of  the  principal  sum,  together  with  interest   to  the  amount   of 

^1,000  rupees,  is  due  at  A's  death.     B,  if  he  accepts   the   bequest,   accepts  it  subject  to   this 

charge,  and  is  liable,  as  between  himself  and  A'  estate,  to  pay  the  sum  of  11,000  rupees  thus 

due. 

See  pp.  290, 292. 

155.  Where  any  thing  is  to  be  done  to  complete  the  testator's  title  to  the  thing  bequeathed, 
it  IS  to  be  done  at  the  cost  of  the  testator'l  estate. 

Ulitstrations, 

(a.)  A,  haying  contracted  in  general  terms  for  the  purchase  of  a  piece  of  land  at  a  certain 
ptioe,  bequeaths  it  to  B,  and  dies  before  he  has  paid  the  purchase-money.  The  purchase-money 
most  be  made  good  out  of  A's  assets. 

(b.)  A,  having  contracted  for  the  purchase  of  a  piece  of  land  for  a  certain  sum  of  money, 
one-half  of  which  is  to  be  paid  down,  and  the  other  half  secured  by  mortgage  of  the  land, 
bequeaths  it  to  B,  and  dies  before  he  has  paid  or  secured  any  part  of  the  purchase -money. 
One-half  of  the  purchase-money  must  be  paid  out  of  A's  assets. 

See  p.  293. 

156.  Where  there  is  a  bequest  of  any  interest  in  immoveable  property,  in  respect  of 
which  payment  in  the  nature  of  land-revenue  or  in  the  nature  of  rent  has  to  be  made  period- 
ically, the  estate  of  the  testator  shall  (as  between  such  estate  and  the  legatee)  make  g^ood 
suoh  payments  or  a  proportion  of  them  up  to  the  day  of  his  death. 

Illustration, 

A  bequeaths  to  B  a  house,  in  respect  of  which  866  rupees  are  payable  annually  by  way 
of  rent.  A  pays  his  rent  at  the  usual  time,  and  dies  26  days  after.  A's  estate  shall  make 
good  25  rupees  in  respect  of  the  rent. 

See  p.  293. 

157.  In  the  absence  of  any  direction  in  the  will,  where  there  is  a  specific  bequest  of  stock 
in  a  Joint  Stock  Company,  if  any  call  or  other  payment  is  due  from  the  testator  at  the  time 
of  his  death  in  respect  of  such  stock,  such  call  or  payment  shall,  as  between  the  testator's 
estate  and  the  legatee,  be  borne  by  such  estate  ; 

but  if  any  call  or  other  payment  shall,  after  the  testator's  death,  become  due  in  respect 
of  such  stock,  the  same  shall,  as  between  the  testator's  estate  and  the  legatee,  be  borne  by  the 
legatee  If  he  accept  the  bequest. 

niustrations. 

.)  A  bequeathed  to  B  his  shares  in  a  certain  railway.  At  A's  death  there  was  due 
fro  ^  .iim  the  sum  of  &l,  in  respect  of  each  share,  being  the  amount  of  a  call  which  had  been 
dul  '  made,  and  the  sum  of  5s.  in  respect  of  each  share,  being  the  amount  of  interest  which  had 
aoc  ~^d  due  in  respect  of  the  call.    These  payments  must  be  borne  by  A's  estate. 

This  Part  applies  to  the  wills  of  Hindus,  &c.,  in  the  Lower  Provinces  and  in  the  towns 
of '.     iras  and  Bombay,  see  Act  No.  XXI  of  1870. 
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(3.)  A  has  agreed  to  take  50  Bhares  in  an  intended  Joint  Stock  Oompany,  and  has  ooe* 
traoted  to  pay  up  52.  in  respect  of  each  share,  which  siun  must  he  paid  before  his  title  to  tlie 
shares  can  be  completed.  A  bequeaths  these  shares  to  B.  The  estate  of  A  mnst  make  good 
the  payments  which  were  necessary  to  complete  A's  title. 

(c.)  A  bequeaths  to  B  his  shares  in  a  certain  railway.  B  aooepts  the  legacy.  After  A'l 
death,  a  call  is  made  in  respect  of  the  shares.    B  must  pay  the  call. 

(d.)  A  bequeaths  to  B  his  shares  in  a  Joint  Stock  Company.  B  aooepts  the  bequest 
Afterwards  the  affairs  of  the  Company  are  wound  up,  and  each  shiireholder  is  called  upoa  far 
contribution.     The  amount  of  the  contribution  must  be  borne  by  the  legatee. 

(0.)  A  is  the  owner  of  ten  shares  in  a  Railway  Company.  At  a  meeting  held  dazing  Ug 
lifetime  a  call  is  made  of  82.  per  share,  payable  by  three  instalments.  A  bequeaths  his  shmi 
to  B,  and  dies  between  the  day  fixed  for  the  payment  of  the  first  and  the  day  fixed  for  fha 
payment  of  the  second  instalment,  and  without  having  paid  the  first  instalment.  A's  estate 
must  pay  the  first  instalment,  and  B,  if  he  accepts  the  legacy,  must  pay  the  remaining  xnstal* 
ments. 

See  pp.  293,  294. 

PABT  XXIII.* 

OF  BEqXTIfiSTS  OF  THINGS  DESCRIBED   IN  OEKB&AL  TBBMS. 

168.  If  there  be  a  bequest  of  something  described  in  general  terms,  the  exeontor  mut 
purchase  for  the  legatee  what  may  reasonably  be  considered  to  answer  the  deacription. 

IllvMrations, 

(a.)  A  bequeaths  to  B  a  pair  of  carriage-horsee^  or  a  diamond-ring.  The  executor  mufe 
provide  the  legatee  with  such  articles,  if  the  state  of  the  assets  will  allow  it. 

(b.)  A  bequeaths  to  B  "  hia  pair  of  carriage-horses."  A  had  no  carriage-hoiaea  at  tka 
time  of  his  death.     The  legacy  fails. 

See  p.  289. 

PART  XXIV.t 

OF   BEQUESTS  OF  THE    INTEREST   OB   PRODUCE   OF   A  FUND. 

159.  Where  the  interest  or  produce  of  a  fund  is  bequeathed  to  any  person,  and  the  iriQ 
affords  no  indication  of  an  intention  that  the  enjoyment  of  the  bequest  should  be  of  Hmitai 
duration,  the  principal  as  well  as  the  interest  shall  belong  to  the  legatee. 

See  pp.  294,  295.  * 

Illustration. 

(a.)  A  bequeaths  to  B  the  interest  of  his  five  per  cent,  promissory  notes  of  the  Goven- 
ment  of  India.  There  is  no  other  clause  in  the  will  affecting  those  securities.  B  is  entitled 
to  A's  five  per  cent,  promissory  notes  of  the  Government  of  India. 

(b.)  A  bequeaths  the  ii:.tere8t  of  5i  per  cent,  promissory  notes  of  the  Government  of  lodii 
to  B  for  his  life,  and  after  his  death  to  C.  B  is  entitled  to  the  interest  of  the  notes  dniisf 
his  life  ;  and  C  is  entitled  to  the  notes  upon  B's  death. 

(c.)    A  bequeaths  to  B  the  rents  of  his  lands  at  X.     B  is  entitled  to  the  lands. 
/'     See  pp.  294,  295. 

PART  XXV.t 

OF   BEQUESTS    OF   ANNUITIES. 

160.  Where  an  annuity  is  created  by  will,  the  legatee  is  entitled  to  receive  it  for  1  life 
only,  unless  a  contrary  intention  appears  by  the  will.     And  this  rule  shall   not  be  vr-^  I  bf 

*  This  Part  applies  to  the  wills  of  Hindus,  Ac.,  in  the  Lower  Provinces  and  in  the  ns 
of  Madras  and  Bombay,  see  Act  No.  XXI  of  1870. 

t  This  Fart  applies  to  the  wills  of  Hindus,  &o.,  in  the  Lower  Provinces  and  in  th<  Jn» 
of  Madras  and  Bombay,  see  Act  No.  XXI  of  1870. 

X  This  Part  applies  to  the  wills  of  Hindus,  &o.  in  the  Lower  Provinces  and  in  t^'  irBfl 
of  Madras  and  Bombay,  see  Act  No.  XXI  of  1870. 
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ike  droamstonoe  tbat  the  annuity  is  directed  to  be  paid  out  of  the  property  generally,  or  that 
a  nun  of  money  is  bequeathed  to  be  invested  in  the  purchase  of  it. 

Ulustrationg* 
• 

(a.)  A  bequeaths  to  B  600  rupees  a  year.  B  is  entitled  during  his  life  to  receive  the 
annual  sum  of  500  rupees. 

(&.)  A  bequeaths  to  B  the  sum  of  500  rupees  monthly.  B  is  entitled  during  his  life  to 
leoeiye  the  sum  of  500  rupees  every  month. 

(«.)  A  bequeaths  an  annuity  of  500  rupees  to  B  for  life,  and  on  B's  death  to  C.  B  is 
•otiUed  to  an  annuity  of  500  rupees  during  his  life.  C,  if  he  survives  B,  is  entitled  to  annuity 
of  500  rupees  from  B's  death  until  his  o^n  death. 

See  pp.  173,  296,  297. 

161.  Where  the  will  directs  that  an  annuity  shall  be  provided  for  any  person  out  of  the 
prooeeds  of  property,  or  out  of  property  generally,  or  where  money  is  bequeathed  to  be 
mvested  in  the  purchase  of  any  annuity  for  any  person,  on  the  testator's  death  the  legacy 
Tests  in  interest  in  the  legatee,  and  he  is  entitled  at  his  option  to  have  an  annuity  purchased 
for  him,  or  to  receive  the  money  appropriated  for  that  purpose  by  the  will. 

Uluatrations, 

(a.)  A  by  his  will  directs  that  his  executors  shall  out  of  his  property  purchase  an 
snnmty  of  1,000  rupees  for  B.  B  is  entitled  at  his  option  to  have  an  annuity  of  1,000  rupees 
for  his  life  purchased  for  him,  or  to  receive  such  a  sum  as  will  be  sufficient  for  the  purchase  of 
such  an  annuity. 

((.)  A  bequeaths  a  fund  to  B  for  his  life,  and  directs  that  after  B's  death  it  shall  be  laid 
out  in  the  purchase  of  an  annuity  for  C.  B  and  G  survive  the  testator.  G  dies  in  B's  life- 
time.   On  B's  death  the  fund  belongs  to  the  representative  of  G. 

See  p.  298. 

162.  Where  an  annuity  is  bequeathed,  but  the  assets  of  the  testator  are  not  sufficient 
to  pay  all  the  legacies  given  by  the  will,  the  annuity  shall  abate  in  the  same  proportion  as 
the  other  pecuniary  legacies  given  by  the  will. 

See  p.  300. 

163.  Where  there  is  a  gift  of  an  annuity  and  a  residuary  gift,  the  whole  of  the  annuity  is 
to  be  satisfied  before  any  part  of  the  residue  is  paid  to  the  residuary  legatee,  and,  if  necessary, 
the  capital  of  the  testator's  estate  shall  be  applied  for  that  purpose. 

See  p.  800. 

PART  XXVI.* 

OF  LS0ACIE8  TO  CREDITORS  AND  PORTIONERS. 

164.  Where  a  debtor  bequeaths  a  legacy  to  his  creditor,  and  it  does  not  appear  from  the 
win  that  the  legacy  is  meant  as  a  satisfaction  of  the  debt,  the  creditor  shall  be  entitled  to  the 
legacy  as  well  as  to  the  amount  of  the  debt. 

See  p.  302. 

165.  Where  a  parent  who  is  under  obligation  by  contract  to  provide  a  portion  for  a  child, 
fails  to  do  so,  and  afterwards  bequeaths  a  legacy  to  the  child,  and  does  not  intimate  by  his 
will  that  the  legacy  is  meant  as  a  satisfaction  of  the  portion,  the  child  shall  be  entitled  to  receive 
the  I^aoy  as  well  as  the  portion. 

lUiMtraUon. 

A,  by  articles  entered  into  in  contemplation  of  his  marriage  with  B,  covenanted  that  he 
would  pay  to  each  of  the  daughters  of  the  intended  marriage  a  portion  of  20,000  rupees  on  her 
marriage.  This  covenant  having  been  broken,  A  bequeaths  20,000  rupees  to  each  of  the  mar- 
ried daughters  of  himself  and  B.  The  legatees  are  entitled  to  the  benefit  of  this  bequest  in 
addition  to  their  portions. 

See  p.  302. 

166.  No  bequest  shall  be  wholly  or  partially  adeemed  by  a  subsequent  provision  made 
by  settlement  or  otherwise  for  the  legatee. 

*  This  Part  applies  to  the  wills  of  Hindus,  Ac,  in  the  Lower  Provinces  and  in  the  towns 
of  Madras  and  Bombay,  see  Act  No.  XXI  of  1870. 
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Illuatrations. 


(a.)  A  beqneaths  20,000  rapees  to  his  son  B.  He  afterwards  gives  to  B  the  ram  of 
20,000  rapees.     The  legacy  is  not  thereby  adeemed. 

(b.)  A  bequeaths  40,000  mpees  to  B,  his  orphan- nieoe  whom  he  had  brooffht  npfrom  ber 
infancy.  Afterwards,  on  the  occasion  of  B's  marriage,  A  settles  upon  her  tin  sum  of  80,000 
rupees.     The  legacy  is  not  thereby  diminished. 

See  p.  302. 

PART  XXVII.* 

OF  BLKCTION. 

167.    Where  a  man,  by  his  will,  professes  to  dispose  of  something  which  he  has  no  right  to 
dispose  of,  the  person  to  whom  the  thing  belongs  shall  elect  either  to  confirm  such  dispodtioiL 
or  to  dissent  from  it,  and  in  the  latter  case  he  shall  giro  up  any  benefits  which  may  hare  besn 
provided  for  him  by  the  will. 
See  p.  308. 

168.  The  interest  so  relinquished  shall  devolve  as  if  it  had  not  been  disposed  of  by  the  will 
in  favour  of  the  legatee,  subject,  nevertheless  to  the  charge  of  making  good  to  the  disiqipoin. 
ted  legatee  the  amount  or  value  of  the  gift  attempted  to  be  given  to  him  by  the  will. 

See  p.  308. 

169.  This  rule  will  apply  whether  the  testator  does  or  does  not  believe  that  which  he 
professes  to  dispose  of  by  his  will  to  be  his  own. 

Ulustraiuyns, 

(a.)  The  farm  of  Sultanpur  was  the  property  of  0.  A  bequeathed  it  to  B,  giving  a  legaef 
of  1,000  rupees  to  C.  G  has  elected  to  retain  his  farm  of  Sultanpur,  which  is  worth  800  mpeea. 
C  forfeits  his  legacy  of  1,000  rupees,  of  which  800  rupees  goes  to  B,  and  the  remaining  200 
rapees  falls  into  the  residuary  bequest,  or  devolves  accordLog  to  the  rules  of  intestate  snoces- 
sion,  M  the  case  may  be. 

(6.)  A  bequeaths  an  estate  to  B  in  case  B's  elder  brother  (who  is  married  and  hss 
children)  shall  leave  no  issue  living  at  his  death.  A  also  bequeaths  to  C  a  jewel,  which  b^ngi 
to  B.    B  must  elect  to  give  up  the  jewel,  or  to  lose  the  estate. 

(c.)  A  bequeaths  to  B  1,000  rupees,  and  to  G  an  estate  which  will,  under  a  settlement, 
belong  to  B  if  his  elder  brother  (who  is  married  and  has  children)  shall  leavo  no  issue  linng 
at  his  death,  B  must  elect  to  g^ve  up  the  estate,  or  to  lose  the  legacy. 

(d.)  A,  a  person  of  the  age  of  18  domiciled  in  British  India,  but  owning  real  property  ia 
England,  to  which  G  is  heir-at-law,  bequeaths  a  legacy  to  G,  and,  subject  thereto,  devises  sod 
bequeaths  to  B  "all  his  property,  whatsoever  and  wheresoever."  and  dies  under  21.  The 
real  property  in  England  does  not  pass  by  the  will.  G  may  claim  his  legacy  without  giving 
up  the  real  property  in  England. 

See  pp.  dOI>,  807. 

170.  A  bequest  for  a  man's  benefit  is,  for  the  purpose  of  election,  the  same  thing  «  s 
bequest  made  to  himself. 

niuatration. 

The  farm  of  Sultanpur  Ehurd  being  the  property  of  B,  A  bequeathed  it  to  G ;  ud 
bequeathed  another  farm  called  Sultanpur  Buzurg  to  his  own  executors,  with  a  direction  fchrt 
it  should  be  sold,  and  Ihe  proceeds  applied  in  payment  of  B's  debts.  B  must  elect  whetktf 
ho  will  abide  by  the  will,  or  keep  his  farm  of  Sultanpur  Khard  in  opposition  to  it. 

See  pp.  807,  808. 

171.  A  person  taking  no  benefit  directly  under  the  will,  but  deriving  a  benefit  under  ii 
indirectly,  is  not  put  to  his  election. 

Illustration.    . 

The  lands  of  Sultanpur  are  settled  upon  G  for  life,  and  after  his  death  upon  D,  _  ily 

child.     A  bequeaths  the  lands  of  Sultanpur  to  B,  and   1,000  rupees   to   G.     G    dies  late  te, 

shortly  after  the  testator,  and  without  having  made  any  election.    D  takes  out  administi  os 

to  G,  and  as  administrator  elect  on  behalf  of  G's  estate  to  take  under  the  will.    In  at 

capacity  he  receives  the  legacy  of  1,000  rupees,  and  accounts,  to  B  for  the  rents  of  the '  of 

*  This  Part  applies  to  the  wills  of  Hindus,  &c.,  in  the  Lower  Proviacea  and  in  tl  n 
of  Madras  and  Bombay,  see  Act  No.  XXI  of  1807. 
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Salfeanptkr  which  acomed  after  the  death  of  the  testator  and  before  the  death  of  G.   In  his  in- 
diTidual  character  he  retains  the  lands  of  Snltanpor  in  oppositioii  to  the  will. 
See  pp.  307,  308. 

172.  A  person  who  in  his  individual  capacity  takes  a  benefit  under  the  will  may  in  another 
character  elect  to  take  in  opposition  to  the  will. 

niustnUion* 

The  estate  of  Snltanpor  is  settled  npon  A  for  life,  and  after  his  death  upon  B.  A  leaves 
the  estate  of  Snltanpnr  to  D,  and  2,000  rnpees  to  B,  and  1,000  mpees  to  C,  who  is  B's  only  child. 
B  dies  intestate,  shortly  after  the  testator,  without  having  made  an  election.  G  takes  oat  ad- 
ministration to  6,  and  as  administration  elects  to  keep  the  estate  of  Snltanpor  in  opposition  to 
the  will,  and  to  relinqnish  the  legacy  of  2,000  mpees  G  may  do  this,  and  yet  claim  his  legacy 
of  1,000  mpees  onder  the  will. 

Emception  to  the  six  last  Rules. — Where  a  particular  gift  is  expressed  in  the  will  to  be  in 
lien  of  something  belonging  to  the  legatee,  which  is  also  in  terms  disposed  of  by  tho  will,  if 
the  legatee  claims  that  thing,  he  most  relinqoish  the  particular  gift,  but  he  is  not  boond  to 
relinquish  any  other  benefit  given  to  him  by  the  will. 

niiuitration. 

Under  A's  marriage-settlemejit  his  wife  is  entitled,  if  she  survives  him,  to  the  enjoyment 
of  the  estate  of  Snltanpor  during  her  life. 

A  by  his  will  beqoeaths  to  his  wife  an  annuity  of  200Z.  during  her  life,  in  lieu  of  her  inter- 
est in  the  estate  of  Sultanpur,  which  estate  he  beqoeaths  to  his  son.  He  also  g^ves  his  wife  a 
legacy  of  1,0002.  The  widow  elects  to  take  what  she  is  entitled  to  under  the  settlement.  She 
is  bound  to  relinquish  the  annuity,  but  not  the  legacy  of  l,000i. 

Bee  p.  308. 

173.  Acceptance  of  a  benefit  given  by  the  will  constitutes  an  election  by  the  legatee  to 
take  under  the  will,  if  he  has  knowledge  of  his  right  to  elect,  and  of  those  circumstances  which 
would  influence  the  judgment  of  a  reasonable  man  in  making  an  election,  or  if  he  waives 
inquiiy  into  the  ciicumstanoes. 

niiutratione, 

(a.)  A  is  an  owner  of  an  estate  called  Snltanpor  Khurd,  and  has  a  life-interest  in 
another  estate  called  Sultanpur  Bnzurg,  to  which  upon  his  death,  his  son  B  will  be  absolotely 
entitled.  The  will  of  A  gives  the  estate  of  Soltanpor  Khord  to  B,  and  the  estate  of  Soltan- 
por  Busurg  to  G.  B,  in  ignorance  of  his  own  right  to  the  estate  of  Snltanpor  Bozorg,  allows 
G  to  take  possession  of  it,  and  enters  into  possession  of  the  estate  of  Soltanpor  Khord.  B 
has  not  confirmed  the  beqoest  of  Soltanpor  Bozorg  to  G. 

(6.)  B,  the  eldest  son  of  A,  is  the  possessor  af  an  estate  called  Soltanpor.  A  beqoeaths 
Sultanpur  to  G,  and  to  B  the  residoe  of  A's  property.  B  having  been  informed  by  A's 
executor  that  the  residue  will  amount  to  5,000  mpees,  allows  G  to  take  possession  of  Soltan- 
por. He  afterwards  discovers  that  the  residoe  does  not  amoont  to  more  than  500  ropoos. 
B  has  not  confirmed  the  beqoest  of  the  estate  of  Soltanpor  to  G. 

See  p.  306. 

174.  Soch  knowledge  or  waiver  of  inqoiry  shall,  in  the  absence  of  evidence  to  the 
contrary,  be  presomed  if  the  legatee  has  enjoyed  for  two  years  the  benefits  provided  for  him 
by  the  will  without  any  act  to  express  dissent. 

See  p.  806. 

175.  Such  knowledge  or  waiver  of  inquiry  may  be  inferred  from  any  act  of  the  legatee 
which  renders  it  impossible  to  place  the  persons  interested  in  the  sobjoct-matter  of  the 
bequest  in  the  same  condition  as  if  such  act  had  not  been  done. 

lUustratian. 

A  bequeaths  to  B  an  estate  to  which  G  is  entitled,  and  to  G  a  coal-mine.     G  takes  posses- 
gioi     .  the  mine,  and  exhausts  it.     He  has  thereby  confirmed  the  beqoest  of  the  estate  to  B. 
^e  p.  306. 

6.  If  the  legatee  shall  not,  within  one  year  after  the  death  of  the  testator,  signify 
to  t  .  testator's  representatives  his  intention  to  confirm  or  to  dissent  from  the  will,  the 
rep]  esentatives  shall,  upon  the  expiration  of  that  period,  require  him  to  make  his  election  ; 
and  if  he  does  not  comply  with  soch  reqoisition  within  a  reasonable  time  after  he  has 
rec(  -red  it,  he  shall  be  deemed  to  have  elected  to  confirm  the  will. 

*3ep.  309. 

7.  In  case  of  disability  tho  election  shall  be  postponed  until  the  disability  ceases,  or 
nnt      le  election  shall  be  made  by  some  competent  authority. 

e  p.  309. 
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PAET  XXVIII* 
Of  gifts  in  contemplation  of  death. 

178.  A  man  may  dispoBe,  by  gift  made  in  contemplation  of  death,  of  any  moTeable 
property  which  he  conld  dispose  of  by  will. 

A  gift  is  said  to  be  made  in  contemplation  of  death  where  a  man  who  is  ill  and  expects  to 
die  shortly  of  his  illnesSi  delivers  to  another  the  possession  of  any  moveable  property  to  keep 
as  a  gift  in  case  the  donor  shall  die  of  that  illness. 

Snch  a  g^ft  may  be  resumed  by  the  giver. 

It  does  not  take  effect  if  he  recovers  from  the  illness  daring  which  it  was  made ;  nor  if  ha 
Bnrvives  the  person  to  whom  it  was  made. 

Elustrations. 

(a.)  A  being  ill,  and  in  expectation  of  death  delivers  to  B,  to  be  retained  by  him  in  can 
of  A*B  death — 

a  watch : 

a  bond  granted  by  G  to  A : 
a  bank-note  : 

a  promissory  note  of  the  Government  of  India  endorsed  in  blank  : 
a  bill  of  exchange  endorsed  in  blank  : 
certain  mortgage-deeds. 
A  dies  of  the  illness  daring  which  he  delivered  these  articles. 
B  is  entitled  to — 
the  watch : 

the  debt  secnred  by  G*s  bond  : 
tho  bank-note : 

the  promissory  noto  of  the  Government  of  India : 
the  bill  of  exchange : 

the  money  secnred  by  the  mortgage-deeds, 
(b.)  A  being  ill,  and  in  expectation  of  death,  delivers  to  B  the  key  of  a  trank,  or  the  Vtf 
of  a  warehonse  in  which  goods  of  bulk  belonging  to  A  are  deposited,  with  the  intention  of  fpf' 
ing  him  the  control  over  the  contents  of  the  tmnk,  or  over  the  deposited  goods,  and  deaina 
him  to  keep  them  in  case  of  A's  death.  A  dies  of  the  illness  daring  which  he  delivered  theas 
articles.  B  is  entitled  to  the  trunk  and  its  contents,  or  to  A's  goods  of  balk  in  the  ware* 
house. 

(c.)    A  being  ill,  and  in  expectation  of  death,  pats  aside  certain  articles  in  separate  pareda, 
and  marks  upon  the  parcels  respectively  the  name  of  B  and  G.     The  parcels,  are  not  delirered 
daring  the  life  of  A.    A  dies  of  the  illness  during  which  he  set  aside  the  parcels.    B  and  C 
are  not  entitled  to  the  contents  of  the  parcels. 
See  pp.  309,  810. 

PART  XXIX. 

OF  ORANT  OF  PROBATE  AND  LETTERS  OF  ADMINISTRATION. 

179.  The  executor  or  administrator,  as  the  case  may  bo,  of  a  deceased  person,  is  his  \(pi 
representative  for  all  purposes,  and  all  the  property  of  the  deceased  person  vests  in  hiu  li 
such.f 

See  pp.  813,  323,  825,  843,  855,  369. 

180.  When  a  will  has  been  proved  and  deposited  in  a  Gourt  of  competent  jarisdictiOB, 
situated  beyond  the  limits  of  the  Province,  whether  in  the  British  dominions,  or  in  a  f<sreiga 
country,  and  a  properly  authenticated  copy  of  the  will  is  produced,  letters  of  adminiifcxatiaB 
may  be  granted  with  a  copy  of  such  copy  annexed. 

This  is  s.  5  of  Act  Y  of  1881.     See  pp.  322,  223. 

•  This  Part  does  not  apply  to  Hindus,  see  Act  No.  XXI.  of  1870. 

t  Sections  179—189  both  inclusive  and  ss.  191—199  both  inclusive  and  Parts  Xa  :  vA 
XXXI  were  made  applicable  to  the  wills  of  Hindus  and  in  the  Lower  Provinces  of  Benj  laai 
in  the  towns  of  Madras  and  Bombay  by  s.  2  of  the  Hindu  Wills  Act,  XXI  of  1870 ;  hot  8<  a«d» 
of  that  section  as  makes  these  sections  and  parts,  with  the  exception  of  s.  187,  (which  ia,  b(^ 
fore,  still  embodied  in  the  Hindu  Wills  Act)  so  applicable  has  been  repeal^  by  s.  .1"  '^ 
Probate  nnd  Administration  Act. 

S.  179  is  incorporated  as  s.  4  in  Act  V  of  1881. 
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181    Probftte  can  be  granted  only  to  an  executor  appointed  by  the  will. 
This  18  section  6  of  Aot  V  of  1881.     See  pp.  274,  315. 

182.  The  appointment  may  be  express  or  by  necessary  implication. 

Illustrcctions, 

(a,)    A  wills  that  C  be  his  executor  if  B  will  not ;  B  is  appointed  executor  by  implication.    Zj^CCs^^ 

(6.)     A  gives  a  legacy  to  B  and  several  legacies  to  other  persons,  among  the  rest  to  his         }:>  2^c 
daughter-in-law,  C,  and  adds,  **  but  should  the  within-named  G  be  not  living,  I  do  constitute  and 
appoint  B  my  whole  and  sole  executrix."    G  is  appointed  executrix  by  implication. 

(c.)  A  appoints  several  persons  executors  of  his  will  and  codicils,  and  his  nephew  residu- 
ary legatee,  and  in  another  codicil  are  these  words : — "  1  appoint  my  nephew  my  residuary 
legnteo  to  discharge  all  lawful  demands  against  my  will  and  codicils,  signed  of  different  dates." 
The  nephew  is  appointed  an  executor  by  implication.      ^^^  ^-   ^   GjcJA  -  W^-^*^  U,  u^^ydeuJLn,  7  (H^f 

This  is  8.  7  of  Act  V  of  1881.     See  pp.  315,  318..  i),  ^  ^       '  SI? 

183.  Probate  cannot  be  granted  to  any  person  who  is  a  minor  or  is  of  unsound  mind, 
nor  to  a  married  woman  without  the  previous  consent  of  her  husband. 

This  section  omitting  the  last  clause  is  s.  8  of  Act  V  of  1881.     See  pp.  315,  816,  317,  872. 

184.  When  several  executors  are  appointed,  probate  may  be  granted  to  them  all 
eimnltaneously  or  at  different  times. 

Illustration, 

A  18  an  executor  of  B's  will  by  express  appointment,  and  G  an  executor  of  it  by  implica- 
tion. Probate  may  be  granted  to  A  and  G  at  the  same  time,  or  to  A  first  and  then  to  G, 
or  to  G  first  and  then  to  A. 

Thia  is  8.  9  of  Act  V.  of  1881.     See  p.  320. 

185.  If  a  codicil  bo  discovered  after  the  grant  of  probate,  a  separate  probate  of  that 
codicil  maybe  granted  to  the  executor,  if  it  in  no  way  repeals  the  appointment  of  executors 
made  by  the  ^1. 

If  different  executors  are  appointed  by  the  codicil,  the  probate  of  the  will   must  be  re- 
voked, and  a  new  probate  granted  of  the  will  and  the  codicil  together. 
This  is  8.  10  of  Act  V.  of  1881.     See  pp.  821,  346. 

186.  When  probate  has  been  granted  to  several  executors,  and  one  of  them  dies,  the 
entire  representation  of  the  testator  accrues  to  the  surviving  executor  or  executors. 

This  is  section  11  of  Act  Y  of  1881.     See  p.  322. 

187.  No  right  as  executor  or  legatee  can  be  established  iu  any  Gourt  of  Justice,  unless  a 
Court  of  competent  jurisdiction  within  the  Province   shall   have  granted   probate  of  the  will 

under  which   the  right  is  claimed,   or  shall  have  granted  letters  of  adtainistration  under  the   3^  /^^ 
one  hundred  and  eightieth  section.  17  2, 

This  section  has  not  been  incorporated  in  Act  Y  of  1881  but  it  is  still  embodied  in  the 
Hindu  Wills  Act  and  therefore  only  applies  to  wills  of  persons  to  whom  the  Indian  Succession 
Act  and  that  Act  apply.     See  s.  154  of  Act  Y  of  1881.     See  pp.  322,  323,  370. 

188.  Probate  of  a  will  when  granted  establishes  the  will  from  the  death  of  the  testator, 
and  renders  valid  all  intermediate  acts  of  the  executor  as  such. 

This  is  s.  12  of  Act  Y  of  1881.     See  p.  324. 

189.  Letters  of  administration  cannot  be  granted  to  any  person  who  is  a  minor  or  is  of 
unsound  mind,  nor  to  a  married  woman  without  the  previous  consent  of  her  husband. 

Omitting  the  last  clause,  this  is  s.  13  of  Act  Y  of  1881.     See  p.  331. 

ISO.  No  right  to  any  part  of  the  rroperty  of  a  person  who  has  died  intestate  can  be  es- 
tablished in  any  Gourt  of  Justice  unless  letters  of  cbdministration  have  first  been  granted  by  a 
Court  of  competent  jurisdiction. 

This  section  has  not  been  incorporated  in  Act  Y  of  1881.  See  Act  YII  of  1889,  s.  21.  See 
pp.  811,  323. 

191.  Letters  of  administration  entitle  the  administrator  to  all  rights  belonging  to  the 
intestate  as  effectually  as  if  the  administration  had  been  granted  at  the  mometit  after  his 
death. 

This  is  8. 14  of  Act  Y  of  1881. 

192.  Letters  of  administration  do  not  render  valid  any  intermediate  acts  of  the  adminis- 
tra  or  tending  to  the  diminution  or  damage  of  the  intestate's  estate. 

This  is  s.  15  of  Act  Y  of  1881. 

198.  When  a  person  appointed  an  executor  has  not  renounced  the  executorship,  letters  of 
adi  juistration  shall  not  be  granted  to  any  other  person  until  a  citation  has  been  issued,  calling 
hpt  n  the  executor  to  accept  or  renounce  his  executorship  j  except  that,  when  ^  one  or  more  of 
8e\  jral  executors  have  proved  a  will,  the  Gourt  may,  on  the  death  of  the  survivor  of  those  who 
hh  ?  proved,  grant  letters  of  adniiniHtratioii  without  citing  those  who  have  not  proved. 

This  is  B.  16  of  Act  of  V  1881.    See  pp.  326,  332. 
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194.  TLg  rennnciation  may  be  made  orally  in  the  presence  of  the  Jadge,  or  by  a  writing 
signed  by  the  person  renouncing,  and  when  made  shall  predade  him  from  eror  thereafter 
applying  for  probate  of  the  will  appointing  him  exeoator. 

This  is  8. 17  of  Act  V  of  1881.    See  p.  327. 

195.  If  the  executor  remoanoe,  or  fail  to  accept  the  ezedttorahip  within  the  tim^e  limited 
for  the  acceptajice  or  refusal  thereof,  the  will  may  be  proved  and  letters  of  adrnxniBtration  with 
a  copy  of  the  will  annexed  may  be  granted  to  the  person  who  would  be  entitled  to  administr*- 
tion  in  case  of  intestacy. 

This  is  s.  18  of  Act  Y  of  1888.     See  p.  827. 

196.  When  the  deceased  has  made  a  will,  but  has  not  appointed  an  executor,  or 

when  he  has  appointed  an  executor  who  is  legally  incapable,  or  refuses  to  act,  or  has  died 
before  the  testator,  or  before  he  has  prored  the  will,  or 

when  the  executor  dies  after  haying  proyed  the  will  but  after  before  he  has  administered 
all  the  estate  of  the  deceased ; 

an  universal  or  a  residuary  legatee  maybe  admitted  to  prove  the  will,  and  letters  of  ad- 
ministration with  the  will  annexed  may  be  granted  to  him  of  the  whole  estate,  or  of  so  much 
thereof  as  may  be  unadministered. 

This  is  s.  19  of  Act  Y  of  1881.    See  pp.  890,  844,  848. 

197.  When  a  residuary  legatee  who  has  a  beneficial  interest  survives  the  testator,  but  dies 
before  the  estate  has  been  fully  administered,  his  representative  has  the  san^  right  to  adnnnis- 
tration  with  the  will  annexed  as  such  residuary  legatee. 

This  is  s.  20  of  Act  Y  of  1881.     See  p.  331. 

198.  When  there  is  no  executor  and  no  residuary  legatee  or  representatrre  of  a  residaary 
legatee,  or  he  declines  or  is  incapable  to  act,  or  cannot  be  found,  the  person  or  persons  who 
would  be  entitled  to  the  administration  of  the  estate  of  the  deceased  if  he  had  died  intestate, 
or  any  other  legatee  having  beneficial  interest,  or  a  creditor,  may  be  admitted  to  ptore  Uie 
will,  and  letters  of  administration  may  be  granted  to  him  or  them  accordingly. 

This  is  s.  21  of  Act  Y  of  1881.     See  p.  331. 

199.  Letters  of  administration  with  the  will  annexed  shall  not  be  granted  to  any  legatee 
other  than  an  universal  or  a  residuary  legatee,  until  a  citation  has  been  issued  and  published 
in  the  manner  hereinafter  mentioned,  cafiing  on  the  next-of -kiD  to  accept  or  refuse  letters  of 
administration. 

This  is  s.  22  of  Act  Y  of  1881.     See  pp.  332,  836. 

200.  When  the  deceased  has  died  intestate,  those  who  are  connected  with  faim  either  by 
marriage  or  by  consanguinity,  are  entitled  to  obtain  letters  of  administration  of  his  estate  and 
effects  in  the  order  and  according  to  the  rules  hereinafter  stated.*^ 

201.  If  the  deceased  has  le?t  a  widow,  administration  shall  be  granted  to  the  widow  un- 
less the  Court  shall  see  cause  to  exclude  her,  either  on  the  ground  of  some  personal  disquali- 
fication, or  because  she  has  no  interest  in  the  estate  of  the  deceased. 

lllustraMonB. 

(a.)  The  widow  is  a  lunatic,  or  has  committed  adultery,  or  has  been  baited  by  her 
marriage-settlement  of  all  interest  in  her  husband's  estate  ;  there  is  oause  for  excluding  her 
from  the  administration. 

{h. )  The  widow  has  married  again  since  the  decease  of  her  husband ;  this  is  not  good  cause 
for  her  exclusion. 

See  p.  327. 

202.  If  the  Judge  think  proper,  he  may  associate  any  person  with  the  widow  in  the  ad- 
ministration, who  would  be  entitled  solely  to  the  administration  if  there  were  no  widow. 

See  pp.  827,  828. 

203.  If  there  be  no  widow,  or  if  the  Court  see  cause  to  exclude  the  widow,  itsbaD  commit 
the  administration  to  the  persons  who  would  be  beneficially  entitled  to  the  rules  for  the  distri- 
bution of  an  intestate's  estate ; 

provided  that,  when  the  mother  of  the  deceased  shall  be  one  of  the  dass  of  persons  so 
entitled,  she  shall  be  solely  entitled  to  administration. 
See  p.  828. 

204.  Those  who  stand  in  equal  degree  of  kindred  to  the  deceased,  are  equally  entitled  to 
administration. 

See  p.  328. 

205.  Ths  husband,  surviving  his  wife,  has  the  same  right  of  administration  of  her  estate 
as  the  widow  has  in  respect  of  the  estate  of  her  husband. 

See  p.  328. 

203.    Where  there  is  no  person  connected  with  the  deceased  by  marriage  or  conaaDgainity 
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who  ifl  entitled  to  letters  of  adminiBtration,  and  willing  to  act,  they  may  bo  granted  to  a 
creditor. 

See  p.  828. 

207.  Where  the  deceased  has  left  property  in  British  India,  letters  of  administration 
most  be  granted  according  to  the  foregoing  mles,  although  ho  may  have  been  a  domiciled 
inhabitant  of  a  oonntxy  in  which  the  law  relating  to  testate  and  intestate  sncoession  differs 
from  the  law  of  British  India. 

PART  XXX.« 

OF   LIKITBD   OBANTS. 

(a).     Orcmts  limited  in  Duration, 

206.  When  the  will  has  been  lost  or  mislaid  since  the  testator's  death,  or  has  been  destroy- 
ed by  wrong  or  accident  and  not  by  any  act  of  the  testator,  and  a  copy  or  the  draft  of  the  will 
has  been  preserved,  probate  may  be  granted  of  such  copy  or  draft  Umited  until  the  original 
or  a  properly  authenticated  copy  of  it  be  produced. 

This  is  s.  24  of  Act  V  of  1881.    See  p.  333. 

209.  When  the  will  has  been  lost  or  destroyed  and  no  copy  has  been  made  nor  the  draft 
preserved,  probate  may  be  granted  of  its  contents,  if  they  can  be  established  by  evidence. 

This  is  s.  26  of  Act  Y  of  1881.    See  pp.  333-4. 

210.  When  the  will  is  in  the  possession  of  a  person  residing  out  of  the  Province  in  which 
application  for  probate  is  made,  who  has  refused  or  neglected  to  delirer  it  up,  but  a  copy  haa 
been  transmitted  to  the  executor,  and  it  is  necessary  for  the  interest  of  the  estate  that  probate 
shoold  be  granted  without  waiting  for  the  arrival  of  the  original,  probate  may  be  granted  of 
the  copy  so  transmitted,  limited  untS  the  will  or  an  authenticated  copy  of  it  be  produoed. 

This  is  8.  26  of  Act  Y  of  1881.    See  p.  334. 

211.  Where  no  will  of  the  deceased  is  forthcoming,  but  there  is  reason  to  believe  that 
there  is  a  will  in  existence,  letters  of  administration  may  be  g^ranted,  limited  until  the  will, 
or  an  authenticated  copy  of  it  be  produoed. 

This  is  8.  27  of  Act  Y  of  1881.    See  p.  884. 

(&.)     QranU  for  the  Use  and  Benefit  of  others  having  Right. 

212.  When  any  executor  is  absent  from  the  Province  in  which  application  is  made,  and 
there  is  no  executor  within  the  Province  willing  to  act,  letters  of  administration,  with  the 
will  annexed,  may  be  granted  to  the  attorney  of  the  absent  executor,  for  the  use  and  benefit 
of  his  principal,  limited  until  he  shall  obtain  probate  or  letters  of  administration  granted  to 
himself. 

This  is  8.  28  of  Act  Y  of  1881  the  word  "  agent  being  substituted  for  attorney."  See 
pp.  335,  376. 

213.  When  any  person  to  whom,  if  present,  letters  of  administration  with  the  will 
annexed  might  be  granted,  is  absent  from  the  Province,  letters  of  administration  with  the 
will  annexed  may  be  granted  to  his  attorney,  limited  as  abovementioned. 

This  is  s.  29  of  Act  Y  of  1881,  the  word  "agent"  being  substituted  for  "  attorney."  See 
p.  835. 

214.  When  a  person  entitled  to  administration  in  case  of  intestacy  is  absent  from  the  Pro- 
vince, and  no  person  equally  entitled  is  willing  to  act,  letters  of  administration  may  be  granted 
to  the  attorney  of  the  absent  person,  limited  as  before  mentioned. 

This  is  s.  80  of  Act  Y  of  1881  the  word  **  sgent"  being  substituted  for  *'  attorney."  See 
p.  836. 

215.  When  a  minor  is  sole  executor  or  sole  residuary  legatee,  letters  of  administration, 
with  the  will  annexed,  may  be  gfranted  to  the  legal  guardian  of  such  minor  or  to  such  other 
person  as  the  Court  shall  think  fit  until  the  minor  shall  hare  completed  the  ago  of  eighteen 
years,  at  which  period  and  not  before,  probate  of  the  will  shall  be  granted  to  him. 

This  is  s.  31  of  Act  Y  of  1881.     See  pp.  315,  337. 

216.  When  there  are  two  or  more  minor  executors  and  no  executor  who  has  attained 
majority,  or  two  or  more  residuary  legatees  and  no  rosiduary  legatee  who  has  attained  majori- 
ty, the  grant  shall  be  limited  until  one  of  them  shall  have  completed  the  age  of  eighteen  years. 

This  is  8.  82  of  Act  Y  of  1881.    See  pp.  816,  337. 

217.  If  a  sole  executor  or  a  sole  universal  or  residuaiy  legatee,  or  a  person  who  would  bo 
solely  entitled  to  the  estate  of  the  intestate  according  to  the  rule  of  the  distribution  of  in- 

*  Sections  200 — 207  have  not  been  incorpomtod  in  Act  V  of  1881.  Instead  of  these  sec- 
tiouB  that  Act  contains  the  provisions  laid  down  in  s.  23. 
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194.  The  reniuiciation  may  be  made  orally  ia  the  presence  of  the  Judge,  or  by  a  writing; 
gigtied  by  the  poirson  renouncing,  and  when  made  shall  preclude  him  from  erer  thereafter 
applying  for  probate  of  the  will  appointing  him  executor. 

ThisisB.  17of  Act  Vof  1881.    See  p.  827. 

193.  If  the  executor  renounce,  or  fail  to  accept  the  ezecatorship  within  the  time  limited 
for  the  acceptance  or  refusal  thereof,  the  will  may  be  proved  and  letters  of  adnnnistratioii  with 
a  copy  of  the  will  annexed  may  be  granted  to  the  person  who  would  be  entitled  to  admimstn- 
tion  in  case  of  intestacy. 

This  is  s.  18  of  Act  V  of  1888.     See  p.  827. 

196.  When  the  deceased  has  made  a  will,  but  has  not  appointed  an  executor,  or 

when  he  has  appointed  an  executor  who  is  legally  incapable,  or  refiues  to  act,  or  has  died 
before  the  testator,  or  before  he  has  proTed  the  will,  or 

when  the  executor  dies  after  having  proved  the  will  but  after  before  he  baa  admimttered 
all  the  estate  of  the  deceased ; 

an  nniversal  or  a  residuary  legatee  may  be  admitted  to  prove  the  will,  and  letters  of  ad- 
ministration with  the  will  annexed  may  be  granted  to  him  of  the  whole  estate,  or  of  so  much 
thereof  as  may  be  nnadministered. 

This  is  s.  19  of  Act  Y  of  1881.     See  pp.  830,  844,  848. 

197.  When  a  residnary  legatee  who  has  a  beneficial  interest  survives  the  testator,  bat  dks 
before  the  estate  has  been  fully  administered,  his  representative  has  the  same  right  to  adminis- 
tration with  the  will  annexed  as  snch  residuary  legatee. 

This  is  s.  20  of  Act  Vof  1881.     See  p.  331. 

198.  When  there  is  no  executor  and  no  residuary  legatee  or  representative  d  a  residiiaiy 
legatee,  or  he  declines  or  is  incapable  to  act,  or  cannot  be  found,  the  person  or  penons  wfata 
would  be  entitled  to  the  administration  of  the  estate  of  the  deceased  if  he  had  died  xntestate, 
or  any  other  legatee  having  beneficial  interest,  or  a  creditor,  may  be  admitted  to  prove  the 
will,  and  letters  of  administration  may  be  granted  to  him  or  them  acooxdingly. 

This  is  s.  21  of  Act  Y  of  1881.     See  p.  381. 

199.  Letters  of  administration  with  the  will  annexed  shall  not  be  granted  to  any  legatee 
other  than  an  universal  or  a  residuary  legatee,  nntil  a  citation  has  been  issued  and  pnhiiidied 
in  the  manner  hereinafter  mentioned,  calling  on  the  next-of-kin  to  accept  or  refioLse  lettera  of 
administration. 

This  is  s.  22  of  Act  Y  of  1881.     See  pp.  832,  836. 

200.  When  the  deceased  has  died  intestate,  those  who  are  connected  with  him  either  hf 
marriage  or  by  consanguinity,  are  entitled  to  obtain  letters  of  administration  of  his  estate  and 
effects  in  the  order  and  according  to  the  rules  hereinafter  stated.*^ 

201.  If  the  deceased  has  lent  a  widow,  administration  shall  be  granted  to  the  widow  un- 
less the  Court  shall  see  cause  to  exclude  her,  either  on  the  ground  of  some  personal  diaqnali- 
fication,  or  because  she  has  no  interest  in  the  estate  of  the  deceased. 

Illustrations* 

(a.)  The  widow  is  a  lunatic,  or  has  committed  adultery,  or  has  been  baned  hy  hor 
marriage-settlement  of  all  interest  in  her  husband's  estate  ;  there  is  cause  for  exduding  her 
from  the  administration. 

(&. )  The  widow  has  married  again  since  the  decease  of  her  husband ;  this  is  not  good  oaase 
for  hor  exclusion. 

See  p.  827. 

202«  If  the  Judge  think  proper,  he  may  associate  any  person  with  the  widow  in  the  ad- 
ministration, who  would  be  entitled  solely  co  the  administration  if  there  were  no  widow. 

See  pp.  327,  828. 

203.  If  there  be  no  widow,  or  if  the  Court  see  cause  to  exclude  the  widow,  it  shall  coBunit 
the  administration  to  the  persons  who  would  be  beneficially  entitled  to  the  rules  for  the  distri- 
bution of  an  intestate's  estate ; 

provided  that,  when  the  mother  of  the  deceased  shi^l  be  one  of  the  class  of '  x' 

entitled,  she  shall  be  solely  entitled  to  administration. 
See  p.  328. 

204.  Those  who  stand  in  eqnal  degree  of  kindred  to  the  deceased,  are  equally  ol  ^ 
administration. 

See  p.  328. 

205.  Ths  husband,  snrviving  his  wife,  has  the  same  right  of  administration  of  b'  * 
as  the  widow  has  in  respect  of  the  estate  of  her  husband. 

See  p.  828. 

206.  Where  there  is  no  person  connected  with  the  deceased  by  marriage  or  ooii»  / 
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wlio  is  entitled  to  letters  of  adminiatration,  and  willing  to  act,  they  may  bo  granted  to  a 
creditor. 

See  p.  328. 

207.  Where  the  deceased  has  left  property  in  British  India,  letters  of  administration 
most  be  granted  according  to  the  foregoing  rales,  althoagh  he  may  have  been  a  domiciled 
inhabitant  of  a  oonntiy  in  which  the  law  relating  to  testate  and  intestate  succession  differs 
from  the  law  of  British  India. 

PABT  XXX.« 

OF   LIMITBD   GRANTS. 

(a).     Qra/nta  limited  in  Dwration, 

206.  When  the  will  has  been  lost  or  mislaid  since  the  testator's  death,  or  has  been  destroy- 
ed by  wrong  or  accident  and  not  by  any  act  of  the  testator,  and  a  copy  or  the  draft  of  the  will 
has  been  preserved,  probate  may  bs  granted  of  such  copy  or  draft  limited  until  the  original 
or  a  properly  authenticated  copy  of  it  be  produced.  • 

This  is  s.  24  of  Act  y  of  1881.    See  p.  333. 

200.  When  the  will  has  been  lost  or  destroyed  and  no  copy  has  been  made  nor  the  draft- 
preserved,  probate  may  be  granted  of  its  contents,  if  they  can  be  established  by  evidence. 

Thisiss.  25of  Acty  of  1881.    See  pp.  333-4. 

210.  When  the  will  is  in  the  possession  of  a  person  residing  out  of  the  Province  in  which 
application  for  probate  is  made,  who  has  refused  or  neglected  to  deliver  it  up,  but  a  copy  ha& 
been  transmitted  to  the  executor,  and  it  is  necessary  for  the  interest  of  the  estate  that  probate 
should  be  granted  without  waiting  for  the  arrival  of  the  original,  probate  may  be  granted  of 
the  copy  so  transmitted,  limited  until  the  will  or  an  authenticated  copy  of  it  be  produced. 

This  is  8.  26  of  Act  Y  of  1881.    See  p.  334. 

211.  Where  no  will  of  the  deceased  is  forthcoming,  but  there  is  reason  to  believe  that 
there  is  a  will  in  existence,  letters  of  administration  may  be  granted,  limited  until  the  wiU^ 
or  an  authenticated  copy  of  it  be  produced. 

This  is  8.  27  of  Act  y  of  1881.    See  p.  334. 

(6.)     QtanU  for  the  Use  and  Benefit  of  others  having  Bight, 

212.  When  any  executor  is  absent  from  the  Province  in  which  application  is  made,  and 
there  is  no  executor  within  the  Province  willing  to  act,  letters  of  administration,  with  the 
win  annexed,  may  be  granted  to  the  attorney  of  the  absent  executor,  for  the  use  and  benefit 
of  his  principal,  limited  until  he  shall  obtson  probate  or  letters  of  administration  granted  to 
himself. 

This  is  8.  28  of  Act  Y  of  1881  the  word  "  agent  being  substituted  for  attorney."  See 
pp.  335,  376. 

213.  When  auy  person  to  whom,  ]|  present,  letters  of  administration  with  the  will 
annexed  might  be  granted,  is  absent  from  the  Province,  letters  of  administration  with  the 
will  annexed  may  be  granted  to  his  attorney,  limited  as  abovementioned. 

This  is  8.  29  of  Act  Y  of  1881,  the  word  ''  agent"  being  substituted  for  "  attorney."  See 
p.  835. 

214.  When  a  person  entitled  to  administration  in  case  of  intestacy  is  absent  from  the  Pro* 
vinoe,  and  no  person  equally  entitled  is  willing  to  act,  letters  of  administration  may  be  granted 
to  the  attorney  of  the  absent  person,  limited  as  before  mentioned. 

This  is  s.  30  of  Act  Y  of  1881  the  word  "  agent"  being  substituted  for  **  attorney."  See 
p.  836. 

215.  When  a  minor  is  sole  executor  or  sole  residuary  leg^atee,  letters  of  administration, 
with  the  wiU  annexed,  may  be  granted  to  the  legal  guardian  of  such  minor  or  to  such  other 
person  as  the  Court  shall  think  fit  until  the  minor  shall  have  completed  the  age  of  eighteen 
years,  at  which  period  and  not  before,  probate  of  the  will  shall  be  granted  to  him. 

"^his  is  s.  31  of  Act  Y  of  1881.    See  pp.  315,  337. 

16.  When  there  are  two  or  more  minor  executors  and  no  executor  who  has  attained 
m  ity,  or  two  or  more  residuary  legatees  and  no  residuary  legatee  who  has  attained  majori- 
tj     >ie  grant  shall  be  limited  until  one  of  them  shall  have  completed  the  age  of  eighteen  years. 

liis  is  s.  32  of  Act  Y  of  1881.    See  pp.  316,  337. 

.17.  If  a  sole  executor  or  a  sole  universal  or  residuary  legatee,  or  a  person  who  would  bo 
K         entitled  to  the  estate  of  the  intestate  according  to  the  rule  of  the  distribution  of  in- 

^  Sections  200 — 207  have  not  been  incorporated  in  Act  Y  of  1881.  Instead  of  these  sec- 
U       ''hat  Act  contains  the  provisions  laid  down  in  s.  23. 
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teetates*  estates,  be  a  Innatic,  letters  of  admimstration,  with  or  without  the  will  annexed,  aa 
the  case  may  be,  shall  be  granted  to  the  person  to  whom  the  care  of  his  estate  has  been  com* 
mitted  by  competent  authority,  or  if  there  be  no  such  person,  to  such  other  person  as  tfaa 
Gonrt  may  think  fit  to  appoint,  for  the  nse  and  benefit  of  the  lunatic  until  he  shall  become  of 
sound  mind. 

This  section  is  incorporated  as  s.  83  in  Act  Y  of  1881  with  an  alteration  including  minon 
as  well  as  lunatics.     See  pp.  317,  337. 
J  218.     Pendingi^any  suit  touching  the  validity  of  the  will  of  a  deceased  person,  or  for  oib- 

t,'  taining  or  revoking  any  probate  or  any  grant  of  letters  of  administration,  the  Gonrt  may 
appoint  an  administrator  of  the  estate  of  such  deceased  person,  who  shall  hare  all  the  ngfatd 
and  powers  of  a  general  administrator,  other  than  the  right  of  distributing  such  estate,  and 
every  such  administrator  shall  be  subject  to  the  immediate  control  of  the  Court  and  shall  act 
under  its  direction. 

This  is  8.  34  of  Act  Y  of  1881.    See  p.  33a 

(c.)    For  Special  Purposes. 

219.  If  an  executor  be  appointed  for  any  limited  purpose  specified  in  the  will,  the  probate 
shall  bo  limited  to  that  purpose,  and  if  he  should  appoint  an  attorney  to  take  administratioa 
on  his  behalf,  the  letters  of  administration  with  the  will  annexed  shall  accordingly  be  limited. 

This  is  s.  35  of  Act  Y  of  1881.     See  pp.  320,  821,  338. 

220.  If  an  executor  appointed  generally  give  an  authority  to  an  attorney  to  prove  a  will 
on  his  behalf,  and  the  authority  is  limited  to  a  particular  purpose,  the  letters  of  administration 
with  the  will  annexed  shall  be  limited  accordingly. 

This  is  s.  36  of  Act  Y  of  1881.     See  p.  339. 

221.  Where  a  person  dies,  leaving  property  of  which  he  was  the  sole  or  surviving  trustee, 
or  in  which  he  had  no  beneficial  interest  on  his  own  account,  and  leaves  no  general  represeota- 
tive,  or  one  who  is  unable  or  unwilling  to  act  as  such,  letters  of  administration,  limited  to  snch 
property,  may  be  granted  to  the  person  beneficially  interested  in  the  property,  or  to  sonie 
other  person  on  his  behalf. 

This  is  s.  37  of  Act  Y  of  1881. 

222.  When  it  is  necessary  that  the  representative  of  a  person  deceased  be  made  a  party 
to  a  pending  suit,  and  the  executor  or  person  entitled  to  administration  is  unable  or  nnwilliog 
to  act,  letters  of  administration  may  be  granted  to  the  nominee  of  a  party  in  such  suit,  limited 
for  the  purpose  of  representing  the  deceased  in  the  said  suit,  or  in  any  other  cause  or  nit 

f  which  may  be  commenced  in  the  same,  or  in  any  other  Court  between  the  parties,  toaching  the 
«  matters  at  issue  in  the  said  cause  or  suit,  and  until  a  final  decree  shall  be  made  therein  and 
t  carried  into  complete  execution. 
This  is  s.  38  of  Act  Y  of  1881. 

223.  If  at  the  expiration  of  twelve  months  from  the  date  of  any  probate  or  letters  of 
administration,  the  executor  or  administrator  to  wh^m  the  same  has  been  granted  is  absent 
from  the  Province  within  which  the  Court  that  has  granted  the  probate  or  letters  of  adminis' 
tration  is  situate,  it  shall  be  lawful  for  such  Court  to  grant,  to  any  person  whom  it  may  think 
fit,  letters  of  administration  limited  to  th&  purpose  of  becoming  and  being  made  a  party  to  a 
suit  to  be  brought  against  the  executor  or  administrator,  and  carrying  the  decree  which  may 
be  made  therein  into  effect. 

This  is  s.  39  of  Act  Y  of  1881.    See  p.  339. 

V  224.  In  any  case  in  which  it  may  appear  necessary  for  preserving  the  property  of  • 
deceased  person,  the  Court  within  whose  district  any  of  the  property  is  situate,  may  grant  to 
any  person  whom  such  Cotirt  may  think  fit,  letters  of  administration  limited  to  the  coUectioa 
and  preservation  of  the  property  of  the  deceased,  and  giving  dischaiges  for  debts  doe  to  her 
estate,  subject  to  the  directions  of  the  Cotirt. 

This  is  8.  40  of  Act  Y  of  1881.     See  p.  340. 

V  225.  When  a  person  has  died  intestate,  or  leaving  a  will  of  which  there  is  no  executor 
willing^  and  competent  to  act,  or  where  the  executor  shall,  at  fhe  iTme  at  the  death  of  b 
person,  be  resident  out  of  the  Province,  and  it  shall  appear  to  the  Court  to  be  nccssai  r 
convenient  to  appoint  some  person  to  administer  the  estate  or  any  part  thereof,  other  thv  b 
person  who  under  ordinary  circumstances  would  be  entitled  to  a  grant  of  administratis  ^ 
shall  be  lawful  for  the  Judge,  in  his  discretion,  having  regard  to  consanguinity,  amoa  ^ 
interest,  the  safety  of  the  csttUe,  and  probability  that  it  will  bo  properly  administere*'  ' 
appoint  such  person  as  ho  shall  think  fit  to  be  administrator, 

and   in   every   such  case  letters  of  administration    maybe  limited  ornot  as  the  r^       > 
shall  think  fit. 

This  is  B.  41  of  Act  Y  of  1881.     See  p.  340. 
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(d.)     Grants  loith  Exception, 

226.  Whenever  the  natare  of  the  case  reqnires  that  an  exception  be  made,  probate  of  a 
'Will,  or  letters  of  administration  with  the  will  annexed,  shall  be  granted  sabject  to  snch  excep- 
tion. 

This  is  8.  42  of  Act  Y  of  1881.    See  p.  842. 
/^         227.    Whenever  the  natare  of  the  case  requires  that  an  exception  be  made^  letters  of  ad- 
ministration shall  be  granted  snbject  to  snch  exception. 

This  is  8.  43  of  Act  y  of  1881.    See  p.  843. 

(e.)     Qranta  of  the  Best, 

228.  Whenever  a  grant,  with  exception,  of  probate  or  letters  of  administration,  with  or 
"vritlioiit  the  will  annexed,  has  been  made,  the  person  entitled  to  probate  or  administration  of 
tlie  remainder  of  the  deceased's  estate  may  take  a  grant  of  probate  of  letters  of  administration, 
as  the  case  may  be,  of  the  rest  of  the  deceased's  estate.  * 

This  is  8.  44  of  Act  V  of  1881.     See  p.  344. 

(/.)     Grants  of  Effects  imadministered, 

229.  If  the  executor  to  whom  probate  has  been  granted  have  died  leaving  a  part  of  the 
t^tator's  estate  xinadministered,  a  new  representative  may  be  appointed  for  the  porpose  of 
administering  snch  part  of  the  estate. 

This  is  8.  45  of  Act  Y  of  1881.    See  pp.  330,  344. 

230.  In  granting  letters  of  administration  of  an  estate  not  folly  administered,  the  Cotirt 
shall  be  gnided  by  the  same  rules  as  apply  to  original  grants,  and  shall  grant  letters  of  adminis- 
tration to  those  persons  only  to  whom  original  grants  might  have  been  made. 

This  is  s.  46  of  Act  Y  of  1881.    See  p.  344. 

231.  When  a  limited  grant  has  expired  by  effluxion  of  time,  or  the  happening  of  the 
erent  or  contingency  on  which  it  was  limited,  and  there  is  still  some  part  of  the  deceased's 
estate  unadministered,  letters  of  administration  shall  be  granted  to  those  persons  to  whom 
original  grants  might  have  been  made. 

This  is  section  47  of  Act  Y  of  1881.    See  p.  344. 

(g.)    Alteration  in  Grants, 

232.  Errors  in  names  and  descriptions,  or  in  setting  forth  the  time  and  place  of  the  de- 
ceased's death,  or  the  purpose  in  a  limited  grant,  may  be  rectified  by  the  Court,  and  the  grant 
of  probate  or  letters  of  administration  may  be  altered  and  amended  accordingly. 

This  is  8.  40  of  Act  Y  of  1881.    See  p.  345. 

233.  If,  after  the  g^rant  of  letters  of  administration  with  the  will  annexed,  a  codicil  be 
discovered,  it  may  be  added  to  the  grant  on  due  proof  and  identification,  and  the  grant  altered 
acoordingly. 

This  is  8.  49  of  Act  Y  of  1881.    See  p.  346. 

(A.)    Revocation  of  Grants,  .       « 

234.  Tbe  grant  of  probate  or  letters  of  administration  may  be  revoked  or  annulled  for    *^     A^ 
jnsi  cause. 

Explanation. — Just  cause  is— 

Ist,  that  the  proceedings  to  obtain  the  grant  were  defective  in  substance  ; 

2nd,  that  the  grant  was  obtained  fraudulently  by  making  a  false  suggestion,  or  by  conceal- 
ing from  the  Court  something  material  to  the  case  ; 

Srd,  that  the  grant  was  obtained  by  means  of  an  untrue  allegation  of  a  fact  essential  in 
point  of  law  to  justify  the  grant,  though  such  allegation  was  made  in  ignorance  or  inadvertent- 

Mh,  that  the  grant  has  become  useless  and  inoperative  through  circumstances. 

[5th,  tliat  the  person  to  whom  the  grant  was  made  has  wilfully  and  without  reasonable 
cause  omitted  to  exhibit  an  inventory  or  account  in  accordance  with  the  provisions  of  Part 
XXXTY  of  this  Act  or  has  exhibited  under  that  Part  an  inventory  or  account  which  is  untrue 
in  a  material  respect." — Added  by  s,  2  of  Act  VI  of  1889.] 

Illv-strations, 

(a.)    The  Court  by  which  the  grant  was  made  had  no  jurisdiction. 
(b.)     The  grant  was  made  without  citing  parties  who  ought  to  have  been  cited, 
(c.)     The  will  of  which  probate  was  obtained  was  forged  or  revoked. 

(d.)  A  obtained  letters  of  administration  to  the  estate  of  B,  as  his  widow,  but  it  has  since 
transpired  that  she  was  never  married  to  him. 
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(0.)  A  has  taken  admiuistration  to  the  estate  of  B  as  if  he  had  died  intestate,  but  a  niD 
has  since  been  discorered. 

(/.)     Since  probate  was  grantedi  a  later  will  has  been  diacoyered. 

{g,)  Since  probate  was  granted,  a  codicil  has  been  discoyered,  which  reyokes  or  adds  to 
the  appointment  of  execators  under  the  will. 

(h.)  The  person  to  whom  probate  was,  or  letters  of  administration  were,  granted  has  svb- 
seqnently  become  of  nnsonnd  mind. 

This  section,  which  has  been  amended  bj  s.  2  of  Act  VI  of  1889,  is  s.  50  of  Act  Y  of  1681, 
as  amended  by  the  same  Act.    See  pp.  846,  847,  348,  858. 

PAET  XXXI. 

OF  THK  PRACTICB   IN  GBAVTI196  AND  BSyOKINO  PB0BAT18  AND   LBTTBB8  09  ADMINISTBAnOB. 

235.    The  District  Judg^  shall  haye  jurisdiction  in  granting  and  reyokxng  probates  and 
letters  of  administration  in  all  case,  within  his  district. 
•     This  is  s.  51  of  Act  Y  of  1881.     See  p.  851. 

285A.  The  High  Oonrt  may,  from  time  to  time,  appoint  snoh  judicial  officers  witiiin  any 
District  as  it  thinks  fit,  to  act  for  the  District  Judge  as  Delegates*  to  grant  probate  and  lettan  ai 
administration  in  non-contentious  cases  within  such  local  limits  as  it  may  from  time  to  time 
prescribe :  Proyided  that,  in  the  case  of  High  Courts  not  established  by  Boyal  Oharter,  BUflk 
appointment  be  made  with  the  preyious  sanction  of  the  Local  Goyemment. 

Persons  so  appointed  shall  be  called  *  District  Delegates.' 

This  section  which  is  52  of  Act  Y.  of  1881,  was  added  by  s.  2  of  Act  YI  of  1881.  See  p.  351 

286.  The  District  Judge  shall  haye  the  like  powers  and  authority  in  relation  to  the  grant- 
ing of  probate  and  letters  of  administration,  and  all  matters  connected  therewith,  as  are  by 
law  yested  in  him  in  relation  to  any  ciyil  suit  or  proceeding  depending  in  his  Court. 

This  is  s.  53  of  Act  Y  of  1881.     See  p.  852. 

237.  The  District  Judge  may  order  any  person  to  prodnoe  and  bring  into  Court  any 
paper  or  writing  being  or  purporting  to  be  testamentary,  which  may  be  shown  to  be  in  the 
possession  or  under  the  control  of  such  person  ; 

and  if  it  be  not  shown  that  any  such  paper  or  writing  is  in  the  possession  or  under  the 
cx>ntrol  of  such  person,  but  there  is  reason  to  belieye  that  he  has  the  knowledge  of  any  such 
paper  or  writing,  the  Court  may  direct  such  person  to  attend  for  the  purpose  of  being  exa- 
mined respecting  the  same. 

and  such  person  shall  be  bound  to  answer  such  questions  as  may  be  put  to  him  by  the  Court 
and,  if  so  ordered,  to  produce  and  bring  in  such  paper  or  writing,  and  shall  be  subject  to  the 
like  punishment  under  the  Indian  Penal  Code,  in  case  of  default  in  not  attending  or  in  not 
answering  snch  questions  or  not  bringing  in  such  paper  or  writing,  as  he  would  have  beea 
subject  to  in  case  he  had  been  a  party  to  a  suit,  and  had  made  such  default, 

and  the  costs  of  the  proceeding  shall  be  in  the  discretion  of  the  Judge. 

This  is  s.  5  of  Act  Y  of  1881.     See  p.  853. 

238.  The  proceedings  of  the  Court  of  the  District  Judge  in  relation  to  the  granting  of 
probate  and  letters  of  administration  shall,  except  as  hereinafter  otherwise  prorided,  be 
regulated  so  far  far  as  the  circumstances  of  the  case  will  admit  by  the  Code  of  Civil  Proce- 
duro. 

This  is  s.  55  of  Act  Y  of  1881.     See  p.  352. 

239.  Until  probate  be  granted  of  the  will  of  a  deceased  person,  or  an  administrator  of 
his  estate  be  constituted,  the  District  Judge  within  whose  jurisdiction  any  part  of  tne 
property  of  the  deceased  person  is  situate,  is  authorized  and  required  to  interfere  for  the 
protection  of  such  property,  at  the  instance  of  any  person  claiming  to  be  interested  therein, 
and  in  all  other  cases  whore  the  Judge  considers  that  the  property  incurs  any  risk  of  loa 
or  damage  ;  and  for  that  purpose,  if  he  shall  see  fit,  to  appoint  an  officer  to  take  and  keep 
possession  of  the  property. 

This  section  has  not  been  incorporated  in  Act  Y  of  1881.     See  p.  354. 

240.  Probate  of  the  will  or  letters  of  administration  to  the  estate  of  a  deceasei  .  ^ 
may  be  g^nted  by  the  District  Judge  under  the  seal  of  his  Court,  if  it  shall  appear  & 
petition  verified  as  hereinafter  mentioned,  of  the  person  applying  for  the  same,  thj  i 
testator  or  intestate,  as  the  case  may  be,  at  the  time  of  his  decease,  had  a  fixed  place  o^  ^^  ^ 
or  any  property,  moyeable  or  immoveable,  within  the  jurisdiction  of  the  Judge. 

This  is  s.  56  of  Act  Y  of  1881.     Soe  p.  363. 

241.  When  the  application  is  made  to  the  Judge  of  a  District  in  which  the  decea&w  i 
no  fixed  abode  at  the  time  of  his  death,  it  shall  be  in  the  discretion  of  the  Judge  to  i  ' 
the  application,  if  in  his  judgment  it  could  be  disposed  of  more  justly  or  inconvoaf^"*'  ^ 
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snother  district,  or  where  the  application  is  for  letters  of  administratioii,  to  grant  them 
absolntely,  or  limited  to  the  property  within  his  own  jnrisdiotion. 

This  is  8.  67  of  Act  Y  of  1881.    See  p.  363. 

241  A.  Probates  and  letters  of  administration  may  upon  application  for  that  purpose  to 
any  District  Delegate,  be  granted  by  him  in  any  case  in  which  there  is  no  contention,  if  it 
appears  by  petition  (verified  as  hereinafter  mentioned)  that  the  testator  or  intestate,  as  the  case 
may  be,  at  the  time  of  his  death  resided  within  the  jurisdiction  of  such  Delegate. 

This  section  was  added  by  s.  3  of  Act  YI  of  1881.    It  is  s.  68  of  Act  Y  of  1881.    See 

p.  363. 

242.  Probate  or  letters  of  administration  shall  have  effect  over  all  the  property  and 

estate,  moveable  or  immoveable,  of  the  deceased,  throughout  the  Province  in  which  the  same  "^^i/^^^ 
is  granted,  and  shall  be  conclgmve^as  to  thg  representative  title  against  all  debtors  of  the 
deceased,  and  all  persons  holdmg^roperty  which  belongs  to  him,  and  shall  afford  full  indem- 
nity to  all  debtors  paying,their  debts,  and  all  persons  delivering  up  such  property  to  the  per- 
son to  whom  such  probai»  or  letters  of  administration  shall  have  been  granted  : 

[Provided  that  probates  and  letters  of  administration  granted  by  a  High  Gourt*^  after  the 
first  day  of  April,  1876,  shall,  unless  otherwise  directed  by  the  grant,  have  like  effect  through- 
out the  whole  of  British  ln6i&,^Added  hy  Act  XIII  of  1876,  t,  2.] 

This  section,  as  amended  by  Act  XIII  of  1876  and  read  with  Act  II  of  1877,  s.  I,  is  s.  59 
of  Act  Y  of  1881.    See  pp.  323,  326,  364,  866. 

242A.  Whenever  a  grant  of  probate  or  letters  of  administration  is  made  by  a  High  Court 
with  sooh  effect  as  last  aforesaid,  the  Registrar  or  such  other  officer  as  the  High  Court  making 
the  grant  appoints  in  this  behalf  shall  send  to  each  of  the  other  High  Courts  a  certificate  to 
the  following  effect : — 

I,  A,  B.,  Registrar  [or  as  the  case  may  he]  of  the  High  Court  of  Judicature 
[or  08  the  ease  may  be],  hereby  certify  that  on  the  day  of  188        the  High  Court 

of  Judicature  at  [or  as  the  ease  may  he']  granted  probate  of  the  will  [or  letters  of 

administration  of  the  estate]  of  0.  D.,  late  of  deceased,  to  S,  F, 

and  G.  H,  of  ,  and  that  such  probate  [or  letters]  has  [or  have]  effect  over  all  the 

property  of  the  deceased  throughout  the  whole  of  British  India ; 

and  such  certificate  shall  be  filed  by  the  High  Court  receiving  the  same. 

This  section  was  added  by  s.  2  of  Act  XIII  of  1876.  It  corresponds  with  s.  66  of  Act  Y  of 
1881.     Bee  pp.  363,  366,  366. 

243.  The  application  for  probate  or  letters  of  administration,  if  made  and  verified  in  the 
manner  hereinafter  mentioned,  shall  be  conclusive  for  the  purpose  of  authorizing  the  grant  of 
probate  of  administration,  and  no  such  grant  shall  be  impeached  by  reason  that  the  testator 
or  intestate  had  no  fixed  place  of  abc^e,  or  no  property  at  the  time  of  his  death,  unless  by  a 
proceeding  to  revoke  the  g^nt  if  obtained  by  a  fraud  upon  the  Court. 

This  is  s.  61  of  Act  Y  of  1881.    See  p.  363. 

244.  Application  for  probate  shall  be  made  by  a  petition  distinctly  written  in  English  or  7^>  «*0 
in  the  language  in  ordinary  use  in  proceedings  before  the  Court  in  which  the  application  is  Ti  \*^Cu^ 
made,  with  the  will  annexed,  and  stating  tm  Iul  c^i^ 

the  time  of  the  testator's  death,  V/(^t  ^^ 

that  the  writing  annexed  is  his  last  will  and  testament,  that  it  was  duly  executed,  Ouu,^^  A 

[the  amount  of  assets  which  are  likely  to  come  to  the  petitioner's  hands,]  and  'Hi  c\f% 

that  the  petitioner  is  the  executor  named  in  the  will ;  ^  • 

and  in  addition  to  these  particulars,  when  the  application  is  to  the  District  Judge,  the 
petition  shall  further  state  that  the  deceased  at  the  time  of  his  death  had  his  fixed  place  of 
abode,  or  had  some  property,  moveable  or  immoveable,  situate  within  the  jurisdiction  of  the 
Judge,  and  when  the  application  is  to  a  District  Delegate,  the  petition  shall  farther  state  that 
the  deceased  at  the  time  of  his  death  resided  within  the  jurisdiction  of  such  Delegate. 

This  section  corresponds  with  s.  62  of  Act  Y  of  1881.  The  last  clause  was  added  by 
B.  4  of  Act  YI  of  1881.  The  amendment  in  brackets  was  made  by  s.  3  of  Act  VI  of  1889. 
See  pp.  363,  373. 

246.  In  cases  wherein  the  will  is  written  in  any  language  other  than  English  or  than  that 
in  rdinary  use  in  proceedings  before  the  Court,  there  shall  be  a  translation  thereof  annexed 
to  tie  petition  by 'a  translator  of  the  Court,  if  the  language  be  one  for  which  a  translator  is 
ap  minted ;  or  if  the  will  be  in  any  other  language,  then  by  any  person  competent  to  translate 
thi  same,  in  which  case  such  translation  shall  be  verified  by  that  person  in  the  following 
mi    aer : — 

'*  I  (A.  B)  do  declare  that  I  read  and  perfectly  understand  the  language  and  character 
of    >e  original,  and  that  the  above  is  a  true  and  accurate  translation  thereof." 
niis  is  s.  63  of  Act  Y  of  1881.    See  p.  863. 

*  See  Act  II  of  1877,  B.  1. 
Jf  F  F 
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266.  liVery  person  to  whom  any  grant  [of  letters]  of  administration  is  [see  Act  VI  dt 
1889,  B  6]  committed  shall  gire  a  bond  to  the  Judge  of  the  Diatriot  Ooort  to  enure  for  tbi 
benefit  of  the  Judge  for  the  time  being,  with  one  or  more  surety  or  sure^es,  engaging  for  tha 
due  collection,  getting  in,  and  administering  the  estate  of  the  deceased,  which  bond  shall  be 
in  such  form  as  the  Judge  shall  from  time  to  time  by  any  general  or  special  order  direct. 

This  section  corresponds  with  s.  78  of  Act  Y  of  1881  which,  howerer  empowers  the  Judge 
to  take  a  bond  from  an  executor.    The  words  in  brackets  were  added  by  s.  6  of  Act  YI  of  18^. 

See  pp.  359,  874. 

;957.  The  Court  may,  on  application  made  by  petition  and  on  being  satisfied  that  the  en- 
gagement of  any  such  bond  has  not  been  kept,  and  upon  such  terms  as  to  security,  or  providing 
that  the  money  received  be  paid  into  Court,  or  otherwise  as  the  Court  may  think  fit,  aasiga 
the  same  to  some  ])er8on,  his  executors  or  administrators,  who  shall  thereupon  be  entitled  to 
sue  on  the  said  bond  in  his  own  name  as  if  the  same  had  been  originally  given  to  him  instead 
of  to  the  Court,  and  shall  be  entitled  to  recover  thereon  as  trustee  for  all  persons  interested, 
the  full  amount  recoverable  in  respect  of  any  breach  thereof. 

This  is  B.  79  of  Act  Y  of  1881. 

258.  No  probate  of  a  will  shall  be  granted  until  after  the  expiration  of  seven  dear  days, 
and  no  letters  of  administration  shall  be  granted  until  after  the  expiration  of  fourteen  clear  days, 
from  the  days  of  the  testator  or  intestate's  death. 

This  is  s.  80  of  Act  Y  of  1881.    See  p.  354. 

259.  Every  District  Judge  [or  District  Delegate]  shall  file  and  preserve  all  original  wilk 
of  which  probate  or  letters  of  administration  with  the  will  annexed  may  be  granted  by  him 
among  the  records  of  his  Court,  until  some  public  registry  for  wills  is  established ;  and  the 
Local  Gbvemment  shall  make  reg^ulations  for  the  preservation  and  inspection  of  the  wills  w 
field  as  aforesaid. 

The  words  in  brackets  were  added  by  section  9  of  Act  YI  of  1881.  The  corresponding 
section  of  Act  Y  of  1881  is  8.  81.    See  p.  361. 

260.  After  any  grant  of  probate  or  letters  of  administration,  no  other  than  the  person  to 
whom  the  same  shall  have  been  granted  shall  have  power  to  sue  or  prosecute  any  suit,  or 
otherwise  act  as  representative  of  the  deceased,  throughout  the  Province  in  which  the  same 
may  have  been  g^nted,  until  such  probate  or  letters  of  administration  shall  have  been  re* 
called  or  revoked. 

This  is  s.  82  of  Act  Y  of  1881.     Seep.  360. 

261.  In  any  case  before  the  District  Judge  in  which  there  is  contention,  the  proceedings 
^  ^  •        shall  take,  as  nearly  as  may  be,  the  form  of  a  regular  suit,  according  to  the  prorisions  of  the 

Code  of  Civil  Procedure,  in  which  the  petitioner  for  probate  or  letters  of  administration,  as  the 
case  may  be  shall  be  the  plaintifP,  and  the  person  who  may  have  appeared  as  aforesaid  to 
oppose  the  grant  shall  be  the  defendant. 

This  is  8.  83  of  Act  Y  of  1881.    See  pp.  347,  360. 

262.  Where  any  probate  is  or  letters  of  administration  are  revoked,  all  payments  &<md >^ 
made  to  any  executor  or  administrator  under  such  probate  or  administration  before  the  revoGa- 
tion  thereof  shall,  notwithstanding  such  revocation,  be  a  legal  discharge  to  the  person  makiBg 
the  same ; 

and  the  executor  or  administrator  who  shall  have  acted  under  any  such  revoked  probate 
or  administration  may  retain  and  reimburse  himself  in  respect  of  any  payments  made  by  him, 
which  the  person  to  whom  probate  or  letters  of  administration  shall  be  afterwards  granted 
might  have  lawfully  made. 

This  is  s.  84  of  Act  Y  of  1881.    See  p.  361. 

263.  Every  order  made  by  a  District  Judge  by  virtue  of  the  powers  hereby  conferred 
upon  him,  shall  be  subject  to  appeal  to  the  High  Court  under  the  mle«  contained  in  the  Code 
of  Civil  Procedure  applicable  to  appeals. 

This  is  s.  86  of  Act  Y  of  1881.    See  p.  352. 

264.  The  High  Court  shall  have  concurrent  jurisdiction  with  the  District  Judge  in  tke 
exercise  of  all  the  powers  hereby  conferred  upon  the  District  Judge. 

This  is  8.  87  of  Act  Y  of  1881.    See  p.  351. 

PART  XXXII.* 

OF   EXECUTORS  OF  THBIB  OWN  WRONG. 

265.  A  person  who  intermeddles  with  the  estate  of  the  deceased,  or  does  any  othc  ci 
which  belongs  to  the  office  of  executor,  while  there  is  no  rightful  executor  or  administnt^  ia 
existence,  thereby  makee  himself  an  executor  of  his  own  wrong. 


I./.- 


*  This  part  has  not  been  incorporated  in  Act  Y  of  1881. 
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Emceptiona.  First, — ^Intermeddling  with  the  goods  of  the  deoeaeed  for  the  purpose  of 
preeenring  them,  or  providing  for  his  f aneral  or  for  the  immediate  neoessitieB  of  his  family  or 
prc^ierty,  does  not  make  an  execntor  of  his  own  wrong. 

Second. — Dealing  in  the  ordinary  coarse  of  hosiness  with  goods  of  the  deceased  received 
from  another,  does  not  make  an  execntor  of  his  own  wrong. 

IllustTutions. 

(a.)  A  nses  or  gives  away  or  sells  some  of  the  goods  of  the'  deceased,  or  takes  them  to 
satisfy  his  own  deht  or  legacy,  or  receives  payment  of  the  debts  of  the  deceased.  He  is  an 
executor  of  his  own  wrong. 

(b.)  A  having  been  appointed  agent  by  the  deceased  in  his  lifetime  to  oclleot  his  debts 
and  sell  his  goods,  continaes  to  do  so  afteT  he  has  become  aware  of  his  death.  He  is  an 
executor  of  his  own  wrong  in  respect  of  acts  done  after  he  has  become  aware  of  the  death  of 
the  deceased. 

(e.)  A  snes  as  execntor  of  the  deceased,  not  being  such.  He  is  an  execntor  of  his  own 
wrong* 

See  pp.  826,  364. 

266.  When  a  person  has  so  acted  as  to  become  an  execntor  of  his  own  wrong,  he  is  an- 
swerable to  the  rightful  execntor  or  administrator,  or  to  any  creditor  or  legatee  of  the  deceased, 
to  the  extent  of  the  assets  which  may  have  come  to  his  hands,  after  dedncting  payments  made 
to  the  rightfol  execntor  or  administrator,  and  payments  made  in  a  dne  coarse  of  administra> 
tion* 

See  p.  366. 

PABT  XXXIII. 

OF   THE   POWERS  OF  AN   EXECUTOR  OR  ADMINISTRATOR. 

266.  An  executor  or  administrator  lias  the  same  power  to  sue  in  respect  of  all  causes  of 
action  that  snrvive  the  deceased,  and  to  distrain  for  all  rents  due  to  him  at  the  time  of  his 
death,  as  the  deceased  had  when  living. 

This  is  s.  88  of  Act  Y  of  1881.    See  p.  367. 

268.  AU  demands  whatsoever  and  all  rights  to  prosecute  or  defend  any  action  or  special 
proceeding,  existing  in  favour  of  or  against  a  person  at  the  time  of  his  decease,  survive  to  and 
against  his  executors  or  administrators  $  except  causes  of  action  for  defamation,  assault  as 
defined  in  the  Indian  Penal  Code,  or  other  personal  injuries  not  causing  the  death  of  the  party  ; 
and  except  also  cases  where,  after  the  death  of  the  party,  the  relief  sought  could  not  be 
enjoyed,  or  granting  it  would  be  nugatory. 

Illustrations* 

(a.)  A  collision  takes  place  on  a  railway  in  consequence  of  some  neglect  or  default  of  the 
officials,  and  a  passenger  is  severely  hurt,  but  not  so  as  to  cause  death.  He  afterwards  dies 
without  having  brought  any  action.    The  cause  of  action  does  not  survive. 

(b.)  A  sues  for  divorce.  A  dies.  The  cause  of  action  does  not  survive  to  his  representa* 
tive. 

Thia  is  s.  89  of  Act  y  of  1881.    See  p.  867. 

269.  An  executor  or  administrator  has  power  to  dispose  of  the  property  of  the  deceased, 
either  wholly  or  in  part,  in  such  manner  as  he  may  think  fit. 

Ulustrations, 

(a.)  The  deceased  has  made  a  specific  bequest  of  part  of  his  property.  The  execntor, 
not  having  assented  to  the  bequest,  sells  the  subject  of  it.    The  sale  is  valid. 

(b.)  The  executor,  in  the  exercise  of  his  discretion,  mortgages  a  part  of  the  immoveable 
estate  of  the  deceased.    The  mortgage  is  valid. 

The  corresponding  s.  of  Act  Y  1881,  is  s.  90,  but  this  section  differs  very  materially  from 
that  section.    See  pp.  367,  869. 

270.  If  an  executor  or  administrator  pui  chases,  either  directly  or  indirectly,  any  part  of 
the  property  of  the  deceased,  the  sale  is  voidable  at  the  instance  of  any  other  peason  interest* 
ed  in  the  property  sold. 

This  is  B.  91  of  Act  Y  of  1881.    See  p.  371. 

271.  When  there  are  several  executors  or  administrators,  the  powers  of  all  may,  in  the 
absence  of  any  direction  to  the  contrary,  be  exercised  by  any  one  of  them  i^ho  has  piroved  the 
will  or  taken  out  administration. 


lUttstratians, 

(a.)    One  of  several  execntors  has  power  to  release  a  debt  due  to  the  deceased. 

(&•)    One  has  power  to  snrrender  a  lease. 

(c.)    One  has  power  to  sell  the  property  of  the  deceased,  moreable  or  immoveable. 

(d,)    One  has  power  to  assent  to  a  legacy. 

(e.)    One  has  power  to  endorse  a  promissory  note  payable  to  the  deceased. 

(/.)  The  will  appoints  A,  B,  G  and  D  to  be  execntors,  and  directs  that  two  of  them  shall 
be  a  qnomm.    No  act  can  be  done  by  a  single  exeontor. 

This  is  fl.  92  of  Act  V  of  1881.    See  pp.  320,  371,  372. 

272.  Upon  the  death  of  one  or  more  of  several  executors  or  admimstrators,  all  the  poms 
of  the  office  become  vested  in  the  survivors  or  survivor. 

This  is  8.  93  of  Act  V  of  1881.    Bee  pp.  822,  871. 

278.  The  administrator  of  effects  unadministered  has  with  respect  to  such  effeott,  tbe 
same  powers  as  the  original  executor  or  administrator. 

This  is  8.  94  of  Act  Y  of  1881.     See  p.  372. 

274.  An  administrator  during  minority  has  all  the  powers  of  an  ordinary  administcato. 
This  is  s.  95  of  Act  V  of  1881.    See  p.  337. 

275.  When  probate  or  letters  of  administration  have  been  granted  to  a  mairied  vomin 
she  has  all  the  powers  of  an  ordinary  executor  or  administrator. 

This  is  B.  96  of  Act  Y  of  1881.    See  p.  872. 

PABT  XXXIY. 

OF  THE  DUTIES  OF  AN  EXSCUTOB  0&  ADXIN18TBAT0&. 

276.  It  is  the  duty  of  an  executor  to  perform  the  funeral  of  the  deceased  in  a  msaoer 
suitable  to  his  condition,  if  he  has  left  property  sufficient  for  the  purpose. 

,  This  section  with  slight  modifications  is  s.  97  of  Act  Y  of  1881.    See  p.  872. 

ll^^  [277.     (1)    An  executor  or  administrator  shall,   within  six  months  from  the  grant  ol 

fOf  (i  O^^^^robate  or  letters  of  administration,  or  within  such  further  time  as  the  Court  which  granted 

)    ^  the  probate  or  letters  may  from  time  to  time  appoint,  exhibit  in  that  Oourt  an  mveakay 

lei  Xf  ^1      coiitainlng  a  full  and  true  estimate  of  all  the  property  in  possession,  and  all  the  ondits,  aai 

and  also  all  the  debts  owing  by  any  person  to  which  the  executor  or  administrator  ia  ^atitled 

in  that  character,  and  shall  in  like  manner,   within  one  year  from  the  gnnt  or  witUn  sooh 

further  time  as  the  said  Court  may  from  time  to  time  appoint,  exhibit  an  aoooont  of  the  estate, 

showing  the  assets  which  have  come  to  his  hands  and  the  manner  in  which  they  haTS  liaea 

applied  or  disposed  of. 

"  (2)  The  High  Court  may  from  time  to  time  prescribe  the  form  in  which  an  iiweuUay 
or  account  under  this  section  is  to  be  exhibited. 

"  (3)  If  an  executor  or  administrator,  on  being  required  by  the  Court  to  exhilat  so 
inventory  or  account  under  this  section,  intentionally  omits  to  comply  with  the  reqn&niioQt 
he  shall  be  deemed  to  have  committed  an  ofEenoe  under  section  176  of  the  Indian  Penal  Code. 

**  (4)  The  exhibition  of  an  intentionally  false  inventory  or  account  nader  this  aafltfoa 
shall  be  deemed  to  be  an  offence  under  section  198  of  that  Code.] 

This  section  has  been  substituted  for  the  original  section  277.*  It  oorreqsonds  with 
the  new  s.  98  of  Act  XY  of  1881.    See  pp.  373,  374. 

277A.  In  all  cases  where  [it  is  sought  to  obtain  a  grant — Struck  out  by  a.  8  of  Act  YI  of  1888,] 
a  grant  has  been  made  of  probate  or  letters  of  administration  intended  to  have  effect  ihroaglunit 
the  whole  of  British  India,  the  executor,  or  [ths  person  applying  for  administraHot^  ttfUr  Am 
first  day  of  April,  1876— Struck  out  by  s.  8  of  Act  YI  of  1889]  administrator  to  the  effects,  of 
any  person  dying  in  British  India  and  leaving  property  in  more  than  one  Province  shall  indode 
in  the  inventory  of  the  effects  of  the  deceased  hu  moveable  or  immoveable  property  aitiiata 
in  anch  of  the  IVovinces : 

And  the  value  of  such  property  situate  in  the  said  Provinces,  respectively,  shall  te 
sepcurately  stated  in  such  inventory,  and  the  probate  or  letters  of  adnmiistration  a^     be 

*  277.    An  executor  or  administrator  shall,  within  six  months  fromt  he  grant  of  pr>  Is 

or  letters  of  administration,  exhibit  in  the  Court  by  which  the  same  may  have  baen  gn  9d 

an  inventory  containing  a  full  and  true  estimate  of  all  the  property  in  pooaeasion,  uhI  all  ttf 

credits,  and  also  all  the  debts  owing  by  any  person  or  persons  to  which  the  ezeeat  or 

administrator  is  entitled  in  that  character,  and  shall  in  like  manner,  within  one  year  fron  iie 

date  aforesaid,  exhibit  an  account  of  the  estate,  showing  the  assets  that  may  have  con  to 

his  hands,  and  the  manner  in  which  they  have  been  applied  or  diepoaed  irf     Unnnnliii  '  i> 
r  of  Act  YI  of  1889. 


r^^ 
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oteigsable  with  a  fee  corresponding  to  the  entire  amount  or  yahie  of  the  property  affected 
thereby  wheresoerer  sitnate  within  British  India. 

This  section  was  inserted  by  s.  5  of  Act  XIII  of  1875. 

The  words  in-  italics  and  not  in  brackets  haxe  been  substituted  by  Act  YI  of  1889,  s.  8  for 
the  words  (struck)  out.    The  corresponding  section  of  Act  Y  of  1881,  is  s.  99.    See  p.  374. 

278.  The  executor  or  administrator  shall  collect,  with  reasonable  diligence,  the  property 
of  the  deceased  and  the  debts  that  were  due  to  him  at  the  time  of  his  death. 

This  is  B.  100  d  Act  Y  of  1881.    See  p»  374. 

279.  Funeral  expenses  to  a  reasonable  amount,  according  to  the  degree  and  quality  of 
tlie  deeeaaed,  and  deathbed  charges,  including  fees  for  medical  attendance,  and  board  and 
lodging,  for  one  month  preyious  to  his  death,  are  to  be  paid  before  all  debts. 

This  is  s.  101  of  Act  Y  of  1881.    See  pp.  375,  380. 

280.  The  expenses  of  obtaining  probate  or  letters  of  administration,  including  the  costs 
incnrred  for  or  in  respect  of  any  ju£cial  proceedings  that  may  be  necessary  for  administering 
the  estate,  are  to  be  paid  next  after  the  funeral  expenses  and  deathbed  charges. 

This  is  s.  102  of  Act  Y  of  1881.    See  pp.  376,  380. 

281.  Wages  due  for  serWces  rendered  to  the  deceased  within  three  months  next  preced- 
ing his  death  by  any  labourer,  artizan  or  domestic  servant  are  next  to  be  paid,  and  then  the 
Q^hffT  debts  of  the  deceased 

This  is  embodied  with  a  slight  alteration  as  s.  108  in  Act  Y  of  1881.     See  p.  376. 

282.  Saye  as  aforesaid,  no  creditor  is  to  have  a  right  of  priority  over  another,  by  reason 
that  his  debt  is  secured  by  an  instrument  under  seal,  or  on  any  other  account. 

But  the  executor  or  administrator  shall  pay  all  such  debts  as  he  knows  of,  including  his 
awn,  equally  and  rateaUy,  as  far  as  the  assets  of  the  deceased  will  extend. 
This  is  s.  104  of  Act  Y  of  1881.    See  pp.  366,  376. 

283.  If  the  domicile  of  the  deceased  was  not  in  British  India,  the  application  of  hia 
moveable  property  to  the  payment  of  his  debts  is  to  be  regulated  by  the  law  of  [the  eowiUry  in 
which  he  v?a8  damieUed]  British  India. 

Rhietration. 

[A  diee,  having  hia  domicile  in  a  cowUry  where  inetruments  vnder  seal  have  prioritjf  over 
inetrummUe  net  under  seal,  leaving  moveable  property  to  the  value  of  10,000  rupees,  immove- 
ahis  property  to  the  vaiite  of  5,000  rupees^  debts  on  instruments  under  seal  to  the  amownt  of 
10,000  tupeeSf  and  debts  on  instruments  not  under  seal  to  the  same  amount.  The  debts  on 
the  instruments  under  seal  are  to  be  paid  in  full  out  of  the  moveal>le  estate,  and  the  proceeds 
cf  the  immoveable  estate  are  to  be  applied  as  far  as  they  toill  emtend  towards  the  discharge  of 
tA«  debts  not  under  seal.  Accordingly,  one  half  of  the  amount  of  the  debts  Tiot  under  sed 
ie  to  ie  paid  out  of  the  proceeds  of  the  im/moveahle  estate, — Bepealed  by  s.  9  of  Act  YI  of  1889.] 

This  section  has  not  been  incorporated  in  Act  Y  of  1881.  The  words  "  British  India  "  in  the 
aeotion  have  been  substituted  for  the  words  in  brackets  by  s.  9  of  Act  Y  of  1881.  The  illustra- 
Uon  has  been  repealed  by  the  same  section.    See  pp.  16,  379. 

284.  No  craditor  who  has  reoeiTcd  payment  of  a  part  of  his  debt  by  yirtue  of  the  last 
pncedmg  seotioa  shall  be  entitled  to  share  in  the  proceeds  of  the  immoveable  estate  of  the 
deGsaaed  unlesahe  fanugs  such  payment  into  aoooont  for  the  benefit  of  the  other  creditors. 

Rlusiration. 

A  dies,  having  his  domicile  in  a  country  where  instruments  under  seal  have  priority  over 
instraments  not  under  seal,  leaving  moveable  property  to  the  value  of  5,000  rupees,  and  im- 
moveable property  to  the  value  of  10,000  rupees,  debts  on  :nstruments  under  seal  to  the 
flBunmt  of  10»0CO  rupees,  and  debts  on  instruments  not  under  seal  to  the  same  amount.  The 
dsditoffs  holding  instmments  under  seal  receive  half  of  their  debts  out  of  the  proceeds  of  the 
moveable  estate.  The  proceeds  of  the  immoveable  estate  are  to  be  applied  in  payment  of  the 
dM>t0'an  instruments  not  under  seal  until  one-half  of  such  debts  has  been  discharged.  This 
trill  leave  5,000  rupees,  which  are  to  be  distributed  rateably  amongst  all  the  creditors  with- 
on    distinction  in  proportion  to  the  amount  which  may  remain  due  to  them. 

This  section  luss  not  been  incorporated  in  Act  Y  of  1881.    See  p.  879. 

986.    Debts  of  every  description  must  be  paid  before  any  legacy. 

Chis  is  8. 106  of  Act  Y  of  1881.    See  p.  379. 

i86.  If  the  estate  of  the  deceased  is  subject  to  any  contingent  liabilitieB,  an  executor  or 
ad  jnistzator  la  not  bound  to  pay  any  legacy  without  a  sufficient  indemnity  to  meet  the  liabili* 
tic    whenever  they  may  become  due. 

This  is  s.  106  of  Act  Y  of  1881.    See  p.  379. 

!87.  If  the  assets,  after  payment  of  debts,  necessary  expenses  and  specific  legacies,  are 
na  ,sfioMBt  to  pay  all  the  genncal  legacies  in  full^  the  letter  shall  abate  or  be  diminished  in 
eq     1  proportions^ 
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and  the  ezecmtor  has  no  right  to  pay  one  legatee  in  preference  to  another,  nor  to  retail 
any  money  on  account  of  a  leg^acy  to  himself  or  to  any  person  for  whom  he  is  a  tmstee. 
This  is  s.  107  of  Act  y  of  1881.    See  p.  880. 

288.  Where  there  is  a  specific  legacyi  and  the  assets  are  sufficient  for  the  payment  of 
debts  and  necessary  expenses,  the  thing  specified  must  be  delivered  to  the  legatee  without  anj 
abatement. 

This  is  8. 108  of  Act  V  of  1881.     See  p.  276. 

289.  Where  there  is  a  demonstrative  legacy,  and  the  assets  are  sufficient  for  the  payment 
of  debts  and  necessary  expenses,  the  legatee  has  a  preferential  claim  for  payment  of  his  legscj 
out  of  the  fund  from  which  the  legacy  is  directed  to  be  paid  until  such  fund  is  exhausted,  s&d 
if  after  the  fund  is  exhausted,  part  of  the  legacy  still  remains  unpaid,  he  is  entitled  to  rank  for 
the  remainder  against  the  general  assets  as  for  a  legacy  of  the  amount  of  such  unpaid  remain* 
der. 

This  is  109  of  Act  Y  of  1881.    See  p.  382. 

290.  If  the  assets  are  not  sufficient  to  answer  the  debts  and  the  specific  legacies,  an  abate- 
ment shall  be  made  from  the  latter  rateably  in  proportion  to  their  respective  amounts. 

nivMration. 

A  has  bequeathed  to  B  a  diamond-ring  valued  at  500  rupees,  and  to  C  a  horse,  valued  at 
1,000  rupees.  It  is  found  necessary  to  sell  all  the  effects  of  the  testator,  and  his  assets,  after 
payment  of  debts,  are  only  1,000  rupees.  Of  this  sum  rupees  333-5-4  are  to  be  paid  to  B,  and 
rupees  666-10-8  to  G. 

This  is  s.  110  of  Act  Y  of  1881.    See  p.  382. 

291.  For  the  purpose  of  abatement,  a  legacy  for  life,  a  sum  appropriated  by  the  will  to 
produce  an  annuity,  and  the  value  of  annuity,  when  no  sum  has  been  appropriated  to  prodnoe 
it|  shall  be  treated  as  general  legacies. 

This  is  s.  Ill  of  Act  Y  of  1881.    See  p.  300. 

e 

PAST  XXXY. 

OF   THE   BXECUTOS'S  ASSENT  TO  A   LBGACT. 

292.  The  assent  of  the  executor  is  necessary  to  complete  a  legatee's  title  to  his  legacy. 

UliLstrations, 

(a.)  A  by  his  will  bequeaths  to  B  his  Government  paper  which  is  in  deposit  with  the  Bank 
of  Bengal.  The  Bank  has  no  authority  to  deliver  securities,  nor  B  a  right  to  take  pesaessioii  of 
them,  without  the  assent  of  the  executor. 

(b.)  A  by  his  will  has  bequeathed  to  C  his  house  in  Calcutta  in  the  tenancy  of  B.  C  is 
not  entitled  to  receive  the  rents  without  the  assent  of  the  executor. 

This  is  s.  112  of  Act  Y  of  1881.    See  p.  382. 

293.  The  assent  of  the  executor  to  a  specific  bequest  shall  be  sufficient  to  divest  his  in- 
terest as  executor  therein,  and  to  transfer  the  subject  of  the  bequest  to  the  legatee,  unless  the* 
nature  or  the  circumstances  of  the  property  require  that  it  shall  be  transferred  in  a  partioahr 

way.  . 

This  assent  may  be  verbal,  and  it  may  be  either  express  or  implied  from  the  conduct  of 

the  executor. 

lUttstratioiM. 

(a.)  A  horse  is  bequeathed.  The  executor  requests  the  legatee  to  dispose  of  it,  or  a  third 
party  proposes  to  purchase  the  horse  from  the  executor,  and  he  directs  him  to  apply  to  the 
legatee.    Assent  to  the  legacy  is  implied. 

(b.)  The  interest  of  a  fund  is  &ected  by  the  will  to  be  applied  for  the  maintenance  of 
the  legatee  during  his  minority.  The  executor  commences  so  to  apply  it.  This  is  an  assent  to 
the  whole  of  the  bequest. 

(c  )  A  bequest  is  made  of  a  fund  to  A,  and  after  him  to  B.  The  executor  pays  t^  n* 
terest  of  the  fund  to  A.    This  is  an  implied  assent  to  the  bequest  to  B. 

(d.)  Executors  die  after  paying  all  the  debts  of  the  testator,  but  before  satisfiiot..  if 
specific  legacies.    Assent  to  the  legacies  may  be  presumed. 

(e.)  A  person  to  whom  a  specific  article  has  been  bequeathed  takes  possession  of  i*  d 
retains  it  without  any  objection  on  the  part  of  the  executor.     His  assent  may  be  presam* 

This  is  s.  113  of  Act  Y  of  1881. 

See  pp.  869,  382,  883. 

294.  The  assent  of  an  executor  to  a  legacy  may  be  conditional,  and  if  the  cooduL.      e 
ae  which  he  has  a  right  to  enforce,  and  it  is  not  performed,  there  is  no  assent. 
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Ul^siratums. 

(a.)  A  bequeaths  tc  B  his  lands  of  Saltanpur,  whioli  at  the  date  of  the  will,  and  at  the 
death  of  A,  were^  snbiect  to  a  mortgage  for  10,000  rnpees.  The  execntor  asEents  to  the 
bequest,  cm  condition  that  B  shall  within  a  limited  time  pay  the  amount  due  on  the  mortgage 
at  the  testator's  death.    The  amount  is  not  paid.    There  is  no  assent. 

(b.)  The  executor  assents  to  a  bequest  on  condition  that  the  legatee  shall  pay  him  a  sum 
of  money.    The  payment  is  not  made.    The  assent  is  nevertheless  vuid. 

This  is  8. 114  of  Act  Y  of  1881.    See  p.  382. 

295.  When  the  ezecuter  is  a  legatee,  his  assent  to  his  own  legacy  is  necessary  to  complete 
his  title  to  it,  in  the  same  way  as  it  is  required  when  the  bequest  is  to  another  person,  and  his 
assent  may  in  like  manner  be  express  or  implied. 

^  Assent  shall  be  implied  if  in  his  manner  of  administering  the  property  he  does  any  act 
which  is  referable  to  his  character  of  legatee  and  is  not  referable  to  Ids  character  of  etecutor. 

niustration. 

An  executor  takes  the  rent  of  a  house  or  the  interest  of  Oovemment-securities  beqtleathed 
to  him,  and  applies  it  to  his  own  use.    This  is  assent. 
This  is  s.  U5  of  Act  y  of  1881.    See  p.  382. 

296.  The  assent  of  the  executor  to  a  legacy  gives  effect  to  it  from  the  death  of  the 
testator. 

Illustrations. 

(«.)  A  legatee  sells  his  legacy  before  it  is  assented  to  by  the  executor.  The  executor's 
subsequent  assent  operates  for  the  benefit  of  the  purchaser,  and  completes  his  title  to  the 
legacy. 

(6.)  A  bequeaths  1,000  rupees  to  B  with  interest  from  his  death.  The  executor  does  not 
assent  to  this  legacy  until  the  expiration  of  a  year  from  A's  death.  B  is  entitled  to  interest 
from«the  death  ai  A. 

This  IB  s.  116  of  Act  Y  of  1881.    See  p.  383. 

297.  An  executor  is  not  bound  to  pay  or  deliver  any  legacy  until  the  expiration  of  one 
year  from  the  testator's  death. 

Illustration, 

A  by  his  will  directs  his  legacies  to  be  paid  within  six  months  after  his  death.    The 
executor  is  not  bound  to  pay  them  before  the  expiration  of  a  year. 
This  is  s.  117  of  Act  Y  of  1881.    See  p.  383. 

PART  XXXVI. 

or  THV   PATMKNT  AND  APPOBTIOIfUlNT  Ot  ANNUItlKS. 

898.  When  an  annuity  is  given  by  the  will,  and  no  time  is  fixed  for  its  commencement, 
ii  shall  commence  from  the  testatoi^s  death,  and  the  first  payment  shall  be  made  at  the  expira- 
tion of  a  year  next  after  that  event. 

This  is  s.  118  of  Act  Y  of  1881.    See  pp.  800,  888. 

299.  Where  there  is  a  direction  that  the  annuity  shall  be  paid  quarterly  or  monthly,  the 
first  payment  shall  be  due  at  the  end  of  the  first  quarter  or  first  month,  as  the  case  may  be, 
sfter  the  testator's  death ;  and  shall,  if  the  executor  think  fit,  be  paid  when  due,  but  the  exe- 
cutor shall  not  be  bound  to  pay  it  till  the  end  of  the  year. 

This  is  s.  119  of  Act  Y  of  1881.    See  p.  301. 

800.  Where  there  is  a  direction  that  the  first  payment  of  an  annuity  shall  be  made 
within  one  month  or  any  other  division  of  time  from  the  death  of  the  testator,  of  on  a  day 
certain,  the  successive  payments  are  to  be  made  on  the  anniversary  of  the  earliest  day  on  which 
thi  ?nll  authorizes  the  first  payment  to  be  made ; 

and  if  the  annuitant  should  die  in  the  interval  between  the  times  of  payment,  an  appor- 
tio  ed  share  of  the  annuity  shall  be  paid  to  his  representative. 

This  is  s.  120  of  Act  Y  of  1881.    See  p  801. 

PART  XXXYII. 

OF  THE  INVBSTMKNT  OF  FUNDS  TO  PBOVIDS  FOB  tlOACIIS. 

31.    Where  a  legacy,  not  being  a  specific  legacy,  is  given  for  life,  the  sum  bequeathed 
ehj       at  the  end  of  the  year  be  invested  in  such  securities  as  the  High  Court  may,  by  any 

O  G  O 
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^neral  rale  to  be  made  from  time  to  time,  authorise  or  direct,  and  the  proce  eds  thereof  sbaS 
be  paid  to  the  legatee  as  the  same  shall  acome  dae. 
This  is  8. 121  of  Act  V  of  1881.     See  p.  886. 

302.  Where  a  general  legacy  is  given  to  be  paid  at  a  fntnre  time,  the  executor  shall 
inTOSt  a  sum  suffioient  to  meet  it  in  seourities  of  the  kind  mentioned  in  the  last  preceding 
section. 

The  intermediate  interest  shall  form  part  of  the  residue  of  the  testator's  estate. 
This  is  8.  122  of  Act  V  of  1881.     See  p.  386. 

303.  Where  an  annuity  is  given  and  no  fund  is  charged  with  its  payment  or  appropriated 
by  the  will  to  answer  it,  a  Government  annuity  of  the  specified  amount  shall  be  purchased,  or, 

if  no  such  annuity  can  be  obtained,  then  a  sum  sufficient  to  produce  the  annuity  shall  be 
invested  for  that  purpose  in  such  securities  as  the  High  Court  may,  by  any  general  rule  to  be 
made  from  time  to  time,  authorize  or  direct. 

This  is  8.  123  of  Act  V  of  1881.     See  p.  301. 

304.  Where  a  bequest  is  contingent,  the  executor  is  not  bound  to  invest  the  amonnt  of 
the  legacy,  but  may  transfer  the  whole  residue  of  the  estate  to  the  residuary  legatee  on  his 
giving  sufficient  security  for  the  payment  of  the  legacy  if  it  shall  become  due. 

This  is  s.  124  of  Act  Y  of  1881.     See  p.  886. 

306.  Where  the  testator  has  bequeathed  the  residue  of  his  estate  to  a  person  for  life 
without  any  direction  to  invest  it  in  any  particular  securities,  so  much  thereof  as  ia  not  at 
the  time  of  the  testator's  decease  invested  in  such  securities  as  the  High  Court  may  for  the 
time  being  regard  as  good  securities,  shall  be  converted  into  money  and  invested  in  aiieh 
securities. 

This  section  has  not  been  incorporated  in  Act  V  of  1881.    See  pp.  385,  886. 

306.  Where  the  testator  has  bequeathed  the  residue  of  his  estate  to  a  person  for  life 
with  a  direction  that  it  shall  be  invested  in  certain  specified  securities,  so  much  of  the  estate 
as  is  not  at  the  time  of  his  death  invested  in  securities  of  the  specified  kind  shall  be  oonTerted 
into  money  and  invested  in  such  securities. 

This  is  s.  125  of  Act  Y  of  1881.     See  p.  386. 

307.  Such  conversion  and  investment  as  are  contemplated  by  the  two  last  preceding 
sections  shall  be  made  at  such  times  and  in  such  manner  as  the  executor  shall  in  his  diaoretioa 
think  fit ; 

and  until  such  conversion  and  investment  shall  be  completed,  the  person  who  would 
be  for  the  time  being  entitled  to  the  income  of  the  fund  when  so  invested  shall  rec^ve 
interest  at  the  rate  of  four  per  cent,  per  annum  upon  the  market- value  (to  be  computed  as  of 
the  date  of  the  testator's  death)  of  such  part  of  the  fund  as  shall  not  yet  have  been  so  invest* 
ed. 

This  is  s.  126  of  Act  Y  of  1881.    See  p.  386. 

306.  Where,  by  the  terms  of  a  bequest,  the  legatee  is  entitled  to  the  immediate  payment 
or  possession  of  the  money  or  thing  bequeathed,  but  is  a  minor,  and  there  is  no  discretion  in 
the  will  to  pay  it  to  any  person  on  his  behalf,  the  executor  or  administrator  shall  pay  or  deliver 
the  same  into  the  Court  of  the  District  Judge,  by  whom  [or  by  whose  District  Delegate3  the 
probate  was,  or  letters  of  administration  with  the  wHl  annexed  were,  granted,  to  the  ac< 
count  of  the  legatee,  unless  the  legatee  be  a  ward  of  the  Court  of  Wards  ; 

and  if  the  legatee  be  a  ward  of  the  Court  of  Wards  the  legacy  shall  be  paid  into  that  Cout 
to  his  account,  and  such  payment  into  the  Court  of  the  District  Judge,  or  into  the  Coort  of 
Wards,  as  the  ciue  may  be,  shall  be  a  suffioient  discharge  for  the  money  so  paid  ; 

and  such  money  when  paid  in  shall  be  invested  in  the  purchase  of  Govemment-secorities 
which  with  the  interest  thereon,  shall  be  transferred  or  paid  to  the  person  entitled  thereto,  or 
otherwise  applied  for  his  benefit,  as  the  Judge  or  the  Court  of  Wards,  as  the  case  may  be,  may 
direct. 

This  is  section  127  of  Act  Y  of  1881.  The  words  in  brackets  being  inserted  by  e  8  of  Act 
YI  of  1881.    See  p.  386. 

PART  XXXYIII. 

OF  THB  PRODUCE  AND  INT  BREST  OF  LEGACIB8. 

309.  The  legatee  of  a  specific  legacy  is  entitled  to  the  clear  produoe  thereof,  if  anj^  n 
the  testator's  death. 

Exception — A  specifio  bequest,  contingent  in  its  terms,  does  not  comprise  the  pro'  of 
the  legacy  between  the  death  of  the  testator  and  the  vesting  of  the  legacy. 

The  clear  produce  of  it  forms  part  of  the  residue  of  the  testator's  estate. 
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Ulustrationa. 

(a.)  A  beqneaths  hia  flook  of  sheep  to  B.  Between  the  death  of  A  and  delivery  by  his 
ezecntor  the  sheep  are  shorn,  or  some  of  the  ewes  produce  lambs.  The  wool  and  lambs  are 
the  property  of  B. 

(b.)  A  bequeaths  his  Gk>7emment-secaritieB  to  B,  bat  postpones  the  delivery  of  them  till 
the  death  of  G.  The  interest  which  falls  due  between  the  death  of  A  and  the  death  of  G 
belongB  to  B,  and  mnst  unless  he  is  a  minor,  be  paid  to  him  as  it  is  received. 

(c.)  The  testator  bequeaths  all  his  four  per  cent,  (rovernment  promissory  notes  to  A 
when  he  shall  complete  the  age  of  18.  A,  if  he  complete  the  age,  is  entitled  to  receive  the 
notee,  but  the  interest  which  accrues  in  respect  of  them,  between  the  testator's  death  and  A's 
completing  18,  forms  part  of  the  residue. 

This  is  8. 128  of  Act  V  of  1881.     See  pp.  277,  283,  887. 

310.  The  legatee  under  a  general  residuary  bequest  is  entitled  to  the  produce  of  the  resi- 
duaiy  fund  from  the  testator's  death. 

Exc^pUon^^A.  general  residuary  bequest  contingent  in  its  terms  does  not  comprise  the 
income  which  may  accrue  upon  the  fund  bequeathed  between  the  death  of  the  testator  and  the 
vesting  of  the  legacy. 

Bnoh  income  g^oes  as  undisposed  of. 

Illu8tration8, 

(a.)  The  testator  bequeaths  the  residue  of  his  property  to  A,  a  minor,  to  be  paid  to  him 
when  he  shall  complete  the  age  of  18.    The  income  from  the  testator's  death  belongs  to  A. 

(&.)  The  testator  bequeaths  the  residue  of  his  property  to  A  when  he  shall  complete  the 
age  of  18.  A,  if  he  complete  that  age,  is  entitled  to  receive  the  residue.  The  income  which 
has  aocmed  in  respect  of  it  since  the  testator's  death  goes  as  undisposed  of. 

ThiB  is  s.  129  of  Act  V  of  1881.    See  p.  387. 

311.  Where  no  time  has  been  fixed  for  the  payment  of  a  general  legacy,  interest  begins 
to  nin  from  the  expiration  of  one  year  from  the  testator's  death. 

Exceptions.''{l,)  Where  the  legacy  is  bequeathed  in  satisfaction  of  a  debt,  interest  runs 
from  the  death  of  the  testator. 

(2.)  Where  the  testator  was  a  parent  or  a  more  remote  ancestor  of  the  legatee,  or  has 
pat  himself  in  the  place  of  a  parent  of  the  legatee,  the  legacy  shall  bear  interest  from  the 
death  of  the  testator. 

(3.)  Where  a  sum  is  bequeathed  to  a  minor  with  a  direction  to  pay  for  his  maintenance 
out  of  it,  interest  is  payable  from  the  death  of  the  testator. 

This  is  s.  130  of  Act  Y  of  1881.    See  p.  387. 

312.  Where  a  time  has  been  fixed  for  the  payment  of  a  general  legacy,  interest  beginfr-to- 
run  from  the  time  so  fixed. 

The  interest  up  to  such  time  forms  part  of  the  residue  of  the  testator's  estate. 

Smception. — THiere  the  testator  was  a  parent  or  a  more  remote  ancestor  of  the  legatee,  or 
has  put  himself  in  the  place  of  a  parent  of  the  legatee,  and  the  legatee  is  a  minor,  the  legacy 
shall  bear  interest  from  the  death  of  the  testator,  unless  a  specific  sum  is  given  by  the  will  for 
maintenance. 

This  is  s.  131  of  Act  V  of  1881.    See  p.  888 . 

313.  The  rate  of  interest  shall  be  four  per  cent .  per  annum. 
The  rate  under  s.  132  of  Act  Y  of  1881  is  6  per  cent.     See  p.  388. 

314.  No  interest  is  payable  on  the  arrears  of  an  annuity  within  the  first  year  from  the 
death  of  the  testator,  although  a  period  earlier  than  the  expiration  of  that  year  may  have  been 
fixed  by  the  will  for  making  the  first  payment  of  the  annuity. 

This  is  8. 183  of  Act  Y  of  1881.    See  p.  388. 

816.  Where  a  sum  of  money  is  directed  to  be  invested  to  produce  an  annuity,  interest  is 
payable  on  it  from  the  death  of  the  testator. 

This  18  8. 134  of  Act  Y  of  1881.    See  p.  888 . 

PART  XXXIX. 

OF  THE   RKFUNDINO   OF   LBOACISS. 

316.  When  an  executor  has  paid  a  legacy  under  the  order  of  a  Judge,  he  is  entitled  to 
c  1  upon  the  legatee  to  refund,  in  the  event  of  the  assets  proving  insufficient  to  pay  all  the 
k    iciefl* 

This  is  8. 135  of  Act  Y  of  1881.     See  p.  883. 

817.  When  an  executor  has  voluntarily  paid  a  1  egacy,  he  cannot  call  upon  a  legatee  to 
n     lud,  in  the  event  of  the  assets  proving  ioBuffioienb   to  pay  all  the  legacies. 

This  Is  a.  136  of  Act  Y  of  1881.    See  p.  383. 
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818.  When  the  time  prescribed  by  the  will  for  the  performance  of  a  oondition  baa  elapaeiL 
without  the  condition  having  been  performed,  and  the  executor  has  thereupon,  without  fraud 
distribated  the  assets ;  in  such  oasOi  if  further  time  has  been  allowed  under  the  one  hundred 
and  twenty-fourth  section,  for  the  peif ormance  of  the  condition,  and  the  oondition  has  been 
performed  accordingly,  the  legacy  cannot  be  claimed  from  the  executor,  but  those  to  whom  he 
has  paid  it  are  liable  to  refund  the  amount. 

This  isB.  137  of  Act  V  of  1881. 

319.  When  the  executor  has  paid  away  the  assets  in  legacies,  and  he  is  afterwards 
obliged  to  discharge  a  debt  of  which  he  had  no  previous  notice,  he  is  entitled  to  call  upon  each 
legatee  to  refund  in  proportion. 

This  is  s.  138  of  Act  Y  of  1881.    See  p.  388. 

320.  Where  an  executor  or  administrator  has  given  such  notices  as  would  have  been 
given  by  the  High  Court  in  an  administration-suit,  for  creditors  and  others  to  send  in  to  him 
their  claims  against  the  estate  of  the  deceased,  he  shall,  at  the  expiration  of  the  time  therein 
named  for  sending  in  claims,  be  at  liberty  to  distribute  the  assets,  or  any  part  thereof,  in  &- 
charge  of  such  lawful  claims  as  he  knows  of,  and  shall  not  be  liable  for  the  assets  so  distri- 
buted to  any  person  of  whose  claim  he  shall  not  have  had  notice  at  the  time  of  snoh  distribu- 
tion; 

but  nothing  herein  contained  shall  prejudice  the  right  of  any  creditor  or  claimant  to 
follow  the  assets,  or  any  part  thereof,  in  the  hands  of  the  persons  who  may  have  received 
the  same  respectively. 

This  with  slight  alterations  is  s.  139  of  Act  V  of  1881.    See  p.  384. 

321.  A  creditor  wl^o  has  not  received  payment  of  his  debt  may  call  upon  a  legatee  who 
has  received  payment  of  his  legacy  to  refund,  whether  the  assets  of  the  testator's  estate  woe 
or  were  not  sufficient  at  the  time  of  his  death  to  pay  both  debts  and  legacies ;  and  whether 
the  payment  of  the  legacy  by  the  executor  was  voluntary  or  not. 

This  section  has  been  incorporated  as  s.  140  in  Act  Y  of  1881,  as  amended  by  Act  XV  of 
1887,  schedule  1,  Art.  43.    See  p.  884. 

822.  If  the  assets  were  sufficient  to  satisfy  all  the  legacies  at  the  time  of  the  testator'i 
death,  a  legatee  who  has  not  received  payment  of  his  legacy,  or  who  has  been  oompelled  to 
refund  under  the  last  preceding  section,  cannot  oblige  one  who  has  received  payment  in  fall 
to  refund,  whether  the  legacy  were  paid  to  him  with  or  without  suit,  although  the  aaaets  havs 
subsequently  become  deficient  by  the  wasting  of  the  executor. 

This  is  s.  141  of  Act  Y  of  1881.    See  p.  384 

328.    If  the  assets  were  not  sufficient  to  satisfy  all  the  legacies  at  the  time  of  the  testator's 
death,  a  legatee  who  has  not  received  payment  of  his  legacy,  must,  before  he  can  oall  on  a  . 
satisfied  If^cratAo  to  refund,   first  proceed  against   the  executor  if  he  is  solvent ;   but  if  the  ' 
tfxeomor  is  insolvent  or  not  liable  to  pay,  the  unsatisfied  legatee  can  oblige  each  satisfied 
legatee  to  refund  in  proportion. 

This  is  s.  142  of  Act  Y  of  1881.    See  p.  384. 

324.  The  refunding  of  one  legatee  to  another  shall  not  exceed  the  sum  by  which  the 
satisfied  legacy  ought  to  have  been  reduced  if  the  estate  had  been  properly  adminiateied. 

Ultbetration. 

A  has  bequeathed  240  rupees  to  B,  480  rupees  to  0,  and  720  rupees  to  D.  The  assets  aie 
only  1,200  rupees  and  if  properly  administered  would  give  200  rupeee  to  B,  400  rupees  to  G, 
and  600  rupees  to  D.  C  and  D  have  been  paid  their  legacies  in  full,  leaving  nothing  to  B.  B 
oan  oblige  C  to  refund  80  rupees,  and  D  to  refund  120  rupees. 

This  is  s.  143  of  Act  Y  of  1881.    See  p.  384. 

325.  The  refunding  shall  in  all  cases  be  without  interest. 
This  is  s.  144  of  Act  Y  of  1881.    See  p.  384. 

826.    The  surplus  or  residue  of  the  deceased's  property  after  payment  of  debts  and 
legacies,  shall  be  paid  to  the  residuary  legatee  when  any  has  been  appointed  by  the  will. 
This  is  s.  145  of  Act  Y  of  1881.    See  p.  886. 

I»AET  XL. 

OF  TSB  LIABILITY  OF  AN   BXBCUTOR  OR  ADMINISTRATOR  FOR  DEVASTATION. 

837.  When  an  executor  or  administrator  misapplies  the  estate  of  the  deceased,  or  m 
jects  it  to  loss  or  damage,  he  is  liable  to  make  good  the  loss  or  damage  so  occasioned. 

lUustrations. 

(a.)    The  executor  pays  out  of  the  estate  an  unfounded  claim.    He  is  liable  to  makk,      d 
9  loss. 
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(6.)  The  deoeased  had  a  vahiable  lease  renewable  by  notice,  which  the  executor  neglecte 
to  give  at  the  proper  time.    The  executor  is  liable  to  make  good  the  loss. 

(e.)  The  deceased  had  a  lease  of  less  value  than  the  rent  payable  for  it,  but  terminable 
on  notice  at  a  particular  time.  The  executor  neglects  to  give  the  notice.  He  is  liable  to 
make  good  the  loss. 

This  is  B.  146  of  Act  y  of  1881.    See  p.  388. 

328.  When  an  executor  or  administrator  ocoasionB  a  loss  to  the  estate  by  neglecting  to 
get  in  any  part  of  the  property  of  the  deceased,  he  is  liable  to  make  good  the  amount. 

Uluatrations, 

(a.)  The  executor  absolutely  releases  a  debt  due  to  the  deoeased  from  a  solvent  person, 
or  compounds  with  a  debtor  who  is  able  to  pay  in  full.  The  executor  is  liable  to  make  good 
the  amount. 

(6.)  The  exeoutor  neglects  to  sue  for  a  debt  till  the  debtor  is  liable  to  plead  the  Act  for 
the  limitation  of  suits,  and  the  debt  is  thereby  lost  to  the  estate.  The  exeoutor  is  liable  to 
make  good  the  amount. 

This  is  s.  147  of  Act  Y  of  1881.    See  pp.  374,  888. 

PAET  XLI. 

MISCBILAKEODS. 

329.— [BtfpdoZed  6^  Act  No,  VII  of  1870.1 
3aO.-lB^pealed  by  Act  No,  XXIV  of  1867.] 

831.  The  provisions  of  this  Act  shall  not  apply  to  intestate  or  testamentary  succession 
to  the  property  of  any  Hindu,  Muhammadan  or  Buddbist ;  nor  shall  they  apply  to  any  will 
made,  or  any  intestacy  ooourriog,  before  the  first  day  of  January,  1886. 

The  fourth  section  shall  not  apply  to  any  marriage  contracted  before  the  same  day. 
See  pp.  10, 12,  65, 106. 

832.  The  Governor-General  of  India  in  Council  shall  from  time  to  time  have  power,  by 
an  order,  either  retrospectively  from  the  passing  of  this  Act,  or  prospeotively,  to  exempt  from 
the  operation  of  the  whole  or  any  part  of  this  Act  the  members  of  any  race,  sect  or  tribe  in 
British  India  or  any  part  of  such  race,  sect  or  tribe,  to  whom  he  may  consider  it  impossible  cr 
inexpedient  to  apply  the  provisions  of  this  Act,  or  of  the  part  of  the  Act  mentioned  in  the 
order. 

The  Govemor-G(eneral  of  India  in  Council  shall  also  have  power  from  time  to  time  to 
revoke  such  order,  but  not  so  that  the  revocation  shall  have  any  retrospeotive  effect. 

All  orders  and  revocations  made  under  this  section  shall  be  published  in  the  Gazette  of 
India 

See  p.  10, 11, 12, 16,  85,  65,  61,  811,  312. 

[833.  (1)  When  a  grant  of  probate  or  letters  of  administration  is  revoked  or  annulled 
under  this  Act,  the  person  to  whom  the  grant  was  made  shall  forthwith  deliver  up  the  pro* 
bate  or  letters  to  the  Court  which  made  the  grant. 

(2)  If  such  person  wilfully  and  without  reasonable  cause  omits  so  to  deliver  up  the 
probate  or  letters,  he  shall  be  punished  with  fine  which  may  extend  to  one  thousand  rupees, 
or  with,  imprisonment  of  either  description  for  a  term  which  may  extend  to  three  months,  or 
with  both.] 

This  section  has  been  added  by  s.  18  of  Act  VI  of  1889.  A  similar  section  (a.  157)  has 
been  added  to  Act  Y  of  1881  by  the  same  Act.    See  p.  861. 

[SCHBDULE.— iZepeoied  by  Act  No.  VII  of  1870.] 
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HINDU  WILLS  ACT. 


ACT  NO.  XXI  of  1870. 

(Received  the  aasent  of  the  Qovemor-General  on  th^  I9th  July  1870). 

An  Act  to  regulate  the  WiLU  oj  Hindtbe,  Jotnos,  Sikhs,  and  B\tddhiets  in  the  Lower  Proirnieet  of 
Bengal,  and  in  the  towns  of  Madras  and  Bombay. 

Whereas  it  is  ezpedieiit  to  provide  roles  for  the  execution,  attestation,  revocation,  remil, 
interpretation,  and  probate  of  the  wills  of  Hindns,  Jainas,  Sikhs,  and  Buddhists  in  the  teirito- 
ries  subject  to  the  Lieutenant-Governor  of  Bengal  and  in  the  towns  of  Madras  and  Bomlny; 
It  is  hereby  enacted  as  follows : — 

1.  This  Act  may  be  oaUed  "  The  Hindu  Wills  Act,  1870." 

2.  The  following  portions  of  the  Indian  Succession  Act,  1865,  namely, — 

sections  forty-six,  forty-eight,  forty-nine,  fifty,  fifty-one,  fifty-five,  and  fifty-seven  to 
seventy-seven  (both  inclusive), 

section  eighty- two,  eighty-three,  eighty-five,  eighty-eight  to  one  hundred  and  three  (b(^ 
inclusive), 

sections  one  hundred  and  six  to  one  hundred  and  seventy  seven  Qioth  inclusive). 

[^sections  one  hundred  and  seventy -nine  to  one  hundred  and  eight-nine  (both  inclusive), 

sections  one  hundred  and  ninety-one  to  one  hundred  and  ninety-nine  {both  inclusive), 

so  miuih  of  Parts  XXX  and  XXXI  as  relates  to  grants  of  probate  and  letters  of  adminietra' 
tion  with  the  wUl  annexed,  and  Parts  XXXIII  or  XL  (both  inclusive),  so  far  <is  they  relate  to  a» 
executor  and  an  administrator  with  the  wUl  annexed, — B^pealed  by  s.  154  of  Act  Y  oi  1881]  and 
s.  187.* 

shall,  notwithstanding  anything  contained  in  section  three  hundred  and  thirty-one  of  the 

said  Act,  apply— 

k    .  (a)    to  all  wills  and  codicils  made  by  any  Hindu,  Jaina,  Sikh,  or  Buddhist,  on  or  after 

*  '    ^'     the  first  day  of  September  one  thousand  eight  hundred  and  seventy,  within  the  said  terri- 

tories  or  ihe  local  limits  oi  the  ordinary  original  civil  jurisdictioia,  of  the  High  Gvuits  ol 

Judicature  at  Madras  and  Bombay ;  and 

(b)  to  all  such  wills  and  codicils  made  outside  those  territorieB  and  limits,  so  fsr  as 
relates  to  immoveable  property  situate  within  those  territories  or  limits : 

8.    Provided  that  marriage  shall  not  revoke  any  such  will  or  codicil ; 

And  that  nothing  herein  contained  shall  authorize  a  testator  to  bequeath  property  whidi 
he  could  not  have  alienated  inter  vivos,  or  to  deprive  any  persons  of  any  right  of  maintenance 
of  which,  but  for  section  two  of  this  Act,  he  could  not  deprive  them  by  will : 

[^And  that  nothing  herein  contained  shall  vest  in  the  executor  or  administrator  with  the  wUl 
annexed  of  a  deceased  person  any  property  which  such  person  cotUd  not  have  alienated  inter  vwoc 
—Repealed  by  s.  154  of  Act  Y  of  1881.] 

And  that  nothing  herein  contained  shall  affect  any  law  of  adoption  or  intestate  snooei- 
sion  : 

And  that  nothing  herein  contained  shall  authorize  any  Hindu,  Jaina,  Sikh,  or  Buddhist  to 
create  in  property  any  interest  which  he  could  not  have  created  before  the  first  day  d 
September  one  thousand  eight  hundred  and  seventy. 

4.  On  and  from  that  day,  section  two  of  Bengal  Regulation  Y  of  1799  shall  be  repealed 
so  far  as  relates  to  the  executors  of  persons  who  are  not  Muhammadans,  but  are  subject  to 
the  jurisdiction  of  a  District  Court  in  the  territories  subject  to  the  Lientenant-Gtovemor  of 
Bengal. 

5.  Nothing  contained  in  this  Act  shall  affect  the  rights,  duties  and  privileges  of  the 
Administrators-Qeneral  of  Bengal,  Madras,  and  Bombay,  respectively. 

6.  In  this  Act  and  in  the  said  sections  and  Parts  oi  the  Indian  Succession  Act,  i  ^ 
defined  in  section  three  of  tiie  same  Act  shall,  unless  there  be  something  repugnant  ii  kfl 
subject  or  context,  be  deemed  to  have  the  same  meaning  as  the  said  section  three  has  r**'  «d 
to  such  words  respectively : 

And  in  applying  sections  sixty-two,  sixty-three,    ninety-two,  ninety-six,  nino  ht, 

ninety  •nine,  one  hundred,  one  hundred  and  one,  one  hundred  and  two  [one  hundred  at  '«e, 

and  one  hwndred  and  eighty-two. — Repealed  by  s.  154  of  Act  Y  of  1881]  and  one  hund  xA 

threef  of  the  said  Succession  Act  to  wills  and  codicils  made  under  this  Act,  the  wardn  **  t," 

•  See  8. 16^  of  Act  Y  of  1881.  t  See  a.  154  of  Act  Y  of  IK 
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sons,**  *' child/'  md  ''children"  shall  be  deemed  to  inclnde  an  adopted  child ;  and  the  word 
grand-children"  shall  be  deemed  to  inclnde  the  children,  whether  adopted  or  natnral-bom, 
of  a  child  whether  adopted  or  natnral-bom ;  and  the  expression  "  danghter-in  law  "  shall  be 
deemed  to  inclnde  the  wife  of  an  adopted  son : 

And  in  making  grants  nnder  this  Act,  of  letters  of  administration  with  the  will  annexed, 
section  one  hnndred  and  ninety-fiye  of  the  said  Snocession  Act  shall  be  constmed  as  if  the  words 
"  and  in  case  the  Hindu  WiUs  Act  had  not  been  passed "  were  added  thereto ;  and  section 
one  hnndred  and  ninety-eight  of  the  said  Sneoession  Act  shall  be  construed  as  if,  after  the 
woid  "  intestate,"  the  words  "  and  the  Hindu  Wills  Act  had  not  been  passed  "  were  inserted ; 
toad  sections  two  hundred  and  thirty  and  two  hundred  and  thirty-one  of  the  said  Succession 
Act  aball  be  construed  as  if  the  words  "  if  the  Hindu  Wills  Act  had  not  been  passed "  were 
added  thereto,  respectively. 
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THE  PEOBATB  AND  ADMINISTRATION  ACT. 


No.  V  OF  1881. 

{Becmved  the  agsent  of  the  Oovemor-Qenera^  on  the  21^  Jo/n/wiry  1881.) 

An  Act  to  provide  for  the  grant  of  l^rohates  of  WUls  and  Letters  of  Adminietration  to  the  eUatet 
of  eertain  deeeaeed  persons, 

Whebsas  it  is  expedient  to  provide  for  the  grant  of  probate  of  wills  and  letters  of  admi- 
nistration to  the  estates  of  deceased  persons  in  oases  to  which  the  Indian  Socoession  Act, 
1866,  does  not  apply ;  It  is  hereby  enacted  as  follows  : — 

CHAPTER  I. 

PBELIMINABT. 

1.  This  Act  may  be  called  "  The  Probate  and  Administration  Act,  1881 :" 
It  applies  to  the  whole  of  British  India ; 

and  it  shall  come  into  force  on  the  first  day  of  April,  1881. 
See  p.  54. 

2.  Chapters  II  to  XIII,  both  inclusive,  of  this  Act  shall  apply  in  the  case  of  ererj 
nindn,  Mnhammadan,  Buddhist,  and  person  exempted  under  section  882  of  the  Indian  Sooom- 
sion  Act,  1865,  dying  before,  on,  or  after  the  said  first  day  of  April,  I'SSF:    V 

Provided  that  nothing  herein  contained  shall  be  deemed  to  render  invalid  any  transfer 
of  property  duly  made  before  that  day : 

Provided  also  that,  except  in  cases  to  which  the  Hindu  Wills  Act,  1870,  applies,  no  Court 
in  any  local  area  beyond  the  limits  of  the  towns  of  Calcutta,  Madias,  and  Bombay  and  the 
territories  for  the  time  being  administered  by  the  Chief  Commissioner  of  Lower*  Burma,  sad 
no  High  Court  in  exercise  of  the  concurrent  jurisdiction  over  such  local  area  hereby  conferred, 
shall  receive  apptioations  for  probate  or  letters  of  administration  until  the  Local  Government 
has,  with  the  previous  sanction  of  the  Gbvernor-General  in  Council,  by  a  notificationf  in  the 
official  C^ette,  authorized  it  so  to  do. 

See  pp.  9, 15,  811,  325,  326. 

3.  In  this  Act,  unless  there  be  something  repugnant  in  the  subjects  or  contest, — 

*  Province '  includes  any  division  of  British  India  having  a  Court  of  the  last  resort : 

*  Minor'  means  any  person  subject  to  the  Indian  Majority  Act,  1875,  who  has  not  attained 
his  majority  within  the  meaning  of  that  Act,  and  any  other  person  who  has  not  completed 
his  age  of  eighteen  years  s  and  '  minority '  means  the  status  of  any  such  person ; 

See  s.  2  of  the  Indian  Majority  Act,  IX  of  1875. 

*  Will '  means  the  legal  declaration  of  the  intentions  of  the  testator  with  reapect  to  hii 
property,  which  he  desires  to  be  carried  into  effect  after  his  death : 

*  Codicil '  means  an  instrument  made  in  relation  to  a  will,  and  explaining,  altering  or 
adding  to  its  dispositions.     It  is  considered  as  forming  an  additional  part  of  the  wfll  : 

See  s.  3  of  the  Indian  Succession  Act. 

'  Specific  legacy '  means  a  legacy  of  specified  property : 

*  Demonstrative  legacy '  means  a  legacy  directed  to  be  paid  out  of  specified  property : 
These  definitions  St  *  specific  legacy '  and  '  demonstrative  legacy '  are  taken  f  ix>m  a.  137 

(expln.)  of  the  Indian  Succession  Act,  p.  171,  cmte, 

*  Probate '  means  the  copy  of  a  will  certified  under  the  seal  of  a  Court  of  competent  juiis' 
diction,  with  a  grant  of  administration  to  the  estate  of  the  testator : 

<  Executor '  means  a  person  to  whom  the  execution  of  the  last  will  of  a  deceased  person  ti, 
by  the  testator's  appointment,  confided : 

*  Administrator '  means  a  person  appointed  by  competent  authority  to  administer  tte 
estate  of  a  deceased  person  when  there  is  no  executor :  and 

See  s.  3  of  the  Indian  Succession  Act. 

*  District  Judge'  means  a  principal  Civil  Court  of  original  jurisdiction. 
See  s.  3  of  the  Indian  Succession  Act. 

-     •  See  Act  XX  of  1886. 

t  See  ante  pp.  325,  326  for  Notifications  published  under  this  section. 
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CHAPTER  II. 

OF  GRANT  OF  PBOBATB  AND  LETTERS  OF  ADMINISTRATION. 

4.  The  exeoator  or  administrator,  as  the  case  may  be,  of  a  deoeased  persoiii  is  his  legal 
representative  for  all  purposes,  and  all  the  property  of  the  deoeased  person  vests  in  him  as 
snoh.  Bnt  nothing  herein  contained  shall  vest  in  an  execntor  or  administrator  any  property  of 
a  deceARe^^  peraon  which  woald  otherwise  have  passed  by  survivorship  to  some  other  person. 

The  first  part  of  this  section  is  s.  179  of  the  Indian  Succession  Act.    The  proviso  is  new. 
See  pp.  41,  813,  823,  325,  343,  355,. 370,  371. 

5.  When  a  will  has  been  proved  and  deposited  in  a  Court  of  competent  jurisdiction, 
Bttuated  beyond  the  limits  of  the  Province,  whether  in  the  British  dominions,  or  in  a  foreign 
country,  and  a  properly  authenticated  copy  of  the  will  is  produced,  letters  of  administration 
may  be  granted  with  a  copy  of  snoh  copy  annexed. 

Tbis  is  s.  180  of  the  Indian  Succession  Act.*     See  antej  pp.  312,  322. 

6.  Probate  can  be  gp^anted  only  to  an  executor  appointed  by  the  will. 

This  is  8.  181  of  the  Indian  Succession  Act.     See  antef  pp.  274,  315.  ^-^ 

7.  The  appointment  may  be  express  or  by  necessary  implication.      /<*'  ^  •  ^'C  7-^^. 

Illustrations. 

(a.)  A  wills  that  C  be  his  executor  if  B  will  not.  B  is  appointed  executor  by  implica« 
tion. 

(6.)  A  gives  a  leg^y  to  B  and  several  legacies  to  other  persons,  among  the  rest,  to  his 
daughter-in-law,  C,  and  adds,  "  but  should  the  within-named  C  be  not  living,  I  do  constitute 
and  appoint  B  my  whole  and  sole  executrix."     C  is  appointed  executrix  by  implication. 

(e.)  A  appoints  several  persons  executors  of  his  will  and  codicils,  and  his  nephew 
leaidaary  legatee,  and  in  another  codicil  are  these  words : — **  I  appoint  my  nephew  my 
Toeidaary  legatee  to  discharge  all  lawful  demands  against  my  will  and  codicils,  sigpied  of 
different  dates."     The  nephew  is  appointed  an  executor  by  implication. 

This  is  s.  182  of  the  Indian  Succession  Act.    See  ante,  pp.  315,  318. 

8.  Probate  cannot  be  g^nted  to  any  person  who  is  a  minor  or  is  of  unsound  mind. 

This  is  8.  183  of  the  Indian  Succession  Act,  omitting  the  words  *  nor  to  a  married  woman 
without  the  consent  of  her  husband. '     See  ante,  pp  315,  316,  317,  372, 

9.  When  several  exeoators  are  appointed,  probate  may  be  granted  to  them  all  simultane- 
ously or  at  different  times. 

Illiistration, 

A  is  an  executor  of  B's  will  by  express  appointment,  and  C  an  executor  of  it  by  implica- 
tion. Probate  may  be  granted  to  A  and  C  at  the  same  time,  or  to  A  first,  and  then  to  C,  or  to 
C  first,  then  to  A. 

This  is  8.  184  of  the  Indian  Succession  Act.     See  pp.  320,  402,  ante, 

10.  If  a  codicil  be  discovered  after  the  grant  of  probate,  a  separate  probate  of  that 
cocttcil  may  be  granted  to  the  executor,  if  it  in  no  way  repeals  the  appointment  of  executors 
made  by  the  will. 

If  different  executors  are  appointed  by  the  codicil,  the  probate  of  the  will  must  be  re- 
voked, and  a  new  probate  granted  of  the  will  and  the  codicil  together. 

This  is  8.  185  of  the  Indian  Succession  Act.     See  pp.  321,  346,  382,  ante, 

11.  When  probate  has  been  granted  to  several  executors,  and  one  of  them  dies,  the  en- 
tire representation  of  the  testator  accrues  to  the  surviving  executor  or  executors. 

This  is  s.  186  of  the  Indian  Succession  Act.     See  antey  pp.  322,  402. 

12.  Probate  of  a  will,  when  granted,  establishes  the  will  from  the  death  of  the  testator, 
«nd  renders  valid  aU  intermediate  acts  of  the  executor  as  such. 

This  is  8.  188  of  the  Indian  Succession  Act.     See  antCy  pp.  324,  360. 

Sections  187  and  190  of  the  Indian  Succession  Act,  which  make  it  compulsory  to  obtain 
probate  or  administration,  have  not  been  incorporated  in  this  Act.  The  former  is  still  em- 
bodied in  the  Hindu  Wills  Act. 

13.  Letters  of  e^ministration  cannot  be  granted  to  any  person  who  is  a  minor  or  is  of 
Tinsoand  mind. 

This  is  s.  189  of  the  Indian  Succession  Act,  omitting  the  words  '  nor  to  a  married  woman 
w^ithoat  the  previous  consent  of  her  husband.'     See  p.  331. 

14.  Letters  of  administration  entitle  the  administrator  to  all  rights  belonging  to  the 
intestate  as  effectually  as  if  the  administration  had  been  granted  at  the  moment  after  his 
fieath. 

*  S^tion  180  was  originally  embodied  in  the  Hindu  Wills  Act,  but  now,  by  s.  164  of  this 
Act,  88.  180 — 189,  inclusive,  with  the  exception  of  s.  187,  (which  has  been  retained),  191— 1'69 
iindasive),  and  Parts  XXX  and  XXXI  and  Parts  XXXIII  to  XL  (both  inclusive)  so  far  as 
"ihey  were  made  applicable,  have  been  taken  oat  of  the  Hindu  Wills  Act,  it  being  no  longer 
neoessary  to  retain  them. 

H  H 
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This  is  8. 191  of  the  Indian  Succession  Act.  Section  190  of  the  Indian  SnoceBskiii  Act, 
which  makes  it  compulsory  to  take  out  administration,  has  been  omitted  from  this  Act. 

1^.  Letters  of  administration  do  not  render  valid  any  intermediate  acts  of  the  adminu- 
t rater  tending  to  the  diminution  or  damage  of  the  intestate's  estate. 

This  is  s.  192  of  the  Indian  Succession  Act. 

16.  When  a  person  appointed  an  executor  has  not  renounced  the  ezecutorahip,  letters  of 
administration  shall  not  be  granted  to  any  other  person  until  a  citation  has  been  iasoed  calUng 
upon  the  executor  to  accept  or  renounce  his  executorship*; 

except  that,  when  one  or  more  of  several  executors  has  or  have  proved  a  will,  the  Court 
may,  on  the  death  of  the  survivor  of  those  who  have  proved,  grant  letters  of  admfniBtaratioii 
without  citing  those  who  have  not  proved. 

This  is  8.  193  of  the  Indian  Succession  Act.     See  pp.  326, 833,  ante. 

17.  The  renunciation  may  be  made  orally  in  the  presence  of  the  Judge,  or  by  a  writing 
signed  by  the  person  renouncing,  and  when  made  shall  preclude  him  from  ever  thereafter 
applying  for  probate  of  the  will  appointing  him  executor. 

This  is  s.  194  of  the  Indian  Succession  Act.     See  p.  327,  a^Ue, 

18.  If  the  executor  renounce,  or  fail  to  accept,  the  executorship  within  the  time  limited 
for  the  acceptance  or  refusal  thereof,  the  will  may  be  proved  and  letters  of  administraticHi 
with  a  copy  of  the  will  annexed  may  be  granted  to  the  person  who  would  be  entitled  to 

'  administration  in  case  of  intestacy. 

This  is  s.  195  of  the  Indian  Succession  Act.  See  ante,  pp.  327,  328,  329.  As  to  the  persoiu 
entitled  to  administration,  see  s.  23,  infra. 

19.  When  the  deceased  has  made  a  will,  but  has  not  appointed  an  executor,  or  when  be 
has  appointed  an  executor  who  is  legally  incapable  or  refuses  to  act,  or  has  dicMi  bef<»«  the 
testator,  or  before  he  has  proved  the  will,  or 

when  the  executor  dies  after  having  proved  the  will  but  before  he  has  administered 
.         all  the  estate  of  the  deceased, 
JL^M'  ^^  universal  or  _q,  re^iduarY^  legatee  may  be  admitted  to  prove  the  wiU,  and  letters  of 

31;  iT        administration  with  the  will  annexed  may  be  granted  to   him  of  the  whole  estate,   or  of  so 
USi ,  W     much  thereof  as  may  be  unadministered. 

'^UaU  ^^'^  ^®  ^'  ^^  ^^  *^®  Indian  Succession  Act.     See  pp.  330,  334,  ante.    See  s.  45,  uifra, 

jT^  20.    When  a  residuary  legatee  who  has  a  beneficial  interest  survives  the  testator,  but  di^ 

l^jCcJmH,  before  the  estate  has  been  fully  administered,  his  representative  has  the  same  right  to  admi- 
lustration  with  the  will  annexed  as  such  residuary  legatee. 

This  is  s.  197  of  the  Indian  Succession  Act.    See  p.  831,  ante. 

21.  When  there  is  no  executor  and  no  residuary  legatee  or  representative  of  a  residauy 
legatee,  or  he  declines  or  is  incapable  to  act,  or  cannot  be  found,  the  person  or  personB  who 
would  be  entitled  to  the  administration  of  the  estate  of  the  deceased  if  he  had  died  intestate, 
or  any  other  legatee  having  a  beneficial  interest,  or  a  creditor,  may  be  admitted  to  prove  the 
will,  and  letters  of  administration  may  be  granted  to  him  or  them  accordingly. 

This  is  s.  198  of  the  Indian  Succession  Act ;  see  ante^  p.  331.  See  Act  II  of  1874, 
88. 15  and  20,  as  to  the  right  of  the  Administrator- General  to  letters  of  administration. 

22.  Letters  of  administration  with  the  will  annexed  shall  not  be  granted  to  any  legatee 
other  than  an  universal  or  a  residuary  legatee,  until  a  citation  has  been  issued  and  published 
in  the  manner  hereinafter  mentioned,  calling  on  the  next-of-kin  to  accept  or  refuse  letters  of 
administration. 

This  is  s.  199  of  the  Indian  Succession  Act.  See  ante^  pp.  832,  836.  As  to  ^nezt-ol- 
kin,'  see  Administrafcor-General's  Act,  II  of  1874,  s.  3. 

23.  When  the  deceased  has  died  intestate,  administration  of  his  estate  may  be  gnmted 
to  any  person  who,  according  to  the  rules  for  the  distribution  of  the  estate  of  an  intestate 
applicable  in  the  case  of  such  deceased,  would  be  entitled  to  the  whole  or  any  part  of  such 

}    deceased's  estate. 
When  several  such  persons  apply  for  administration,  it  shall  be  in  the  disoretion  of  the 
Court  to  grant  it  to  any  one  or  more  of  them. 

When  no  such  person  applies,  it  may  be  granted  to  a  creditor  of  the  deceased. 
The  sections  of  the  Indian  Succession  Act^  which  determine  the  persons  to  when  r 

that  Act,  administration  may  be  granted,  are  ss.  200-207.    See  anfe,  pp.  327,  328,  329. 

CHAPTER  III. 

OF    LIMITED   6BANTS. 

(a.) — Qrants  limited  in  duration, 

24»    When  the  will  has  been  lost  or  mislaid  since  the  testator's  death,  or  has  b«» 
iroyed  by  wrong  or  accident  and  not  by  any  act  of  the  testator  and  a  copy  or  the  d«f*  '^      > 
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;  will  has  been  preserred,  probate  may  be  granted  of  sach  copy  or  draft,  limited  nntil  the 
'  ariginal,  or  a  properly  authentioated  copy  of  it  be  produced. 

This  is  8.  208  of  the  Indian  SoccesBion  Act.    See  antOy  p.  388. 

25.  When  the  will  has  been  lost  or  destroyed,  and  no  copy  has  been  made,  nor  the  draft 
'  preserred,  probate  may  he  granted  of  its  contents,  if  they  can  be  established  by  evidexLce. 

This  is  8.  209  of  the  Indian  Saccession  Act. 

26.  When  the  will  is  in  the  possession  of  a  person  residing  out  of  the  province  in  which 
application  for  probate  is  made,  who  has  refased  or  neglected  to  deliver  it  up,  but  a  copy 
has  been  transmitted  to  the  executor,  and  it  is  necessary  for  the  interests  of  the  estate  that 
probate  should  be  granted  without  waiting  for  the  arrival  of  the  original,  probate  may  be 
granted  of  the  copy  so  transmitted,  limited  until  the  will,  or  an  authentioated  copy  of  it,  be 
prodnced. 

This  is  8.  210  of  the  Indian  Succession  Act.     See  ante,  p.  334. 

27.  Where  no  will  of  the  deceased  is  forthcoming,  but  there  is  reason  to  believe  that  their 
is  a  will  in  existence,  letters  of  administration  may  be  granted,  limited  until  the  will,  or  an 
anthenticated  copy  of  it,  be  produced. 

This  is  8.  211  of  the  Indian  Succession  Act.    See  ante,  p.  334. 

(6.)     Grants  for  the  Use  and  Benefit  of  others  having  Right, 

28.  When  any  executor  is  absent  from  the  province  in  which  application  is  made,  and 
there  is  no  executor  witliiu  the  province  willing  to  act,  letters  of  administration  with  the  will 
annexed  may  be  granted  to  the  agent  of  the  absent  executor,  for  the  use  and  benefit  of  his 
principal,  limited  until  he  shall  obtain  probate  or  letters  of  administration  granted  to  himself. 

This  is  8.  212  of  the  Indian  Succession  Act,  the  word  'agent'  being  substituted  for  that 
of  '  attorney.'    See  ante,  pp.  335,  376. 

29.  When  any  person  to  whom,  if  present,  letters  of  administration  with  the  will  annexed 
might  be  granted,  is  absent  from  the  province,  letters  of  administration  with  the  will  annexed 
may  be  g^nted  to  his  agent,  limited  as  abovementioned. 

This  is  s.  213  of  the  Indian  Succession  Act,  the  word  *  agent '  being  substituted  for  that 
of  '  attorney.'    See  ante,-  p.  385. 

30.  When  a  person  entitled  to  administration  in  case  of  intestacy  is  absent  from  the  pro-   ' 
vinoe,  and  no  person  equally  entitled  is  willing  to  act,  letters  of  administration  may  beg^ranted 
to  the  agent  of  the  absent  person,  limited  as  before  mentioned. 

This  is  B.  214  of  the  Indian  Succession  Act,  the  word  *  agent '  being  substituted  for  that 
of  '  attorney.'    See  ante,  p.  836. 

31.  Wlien  a  minor  is  sole  executor  or  sole  residuary  legatee,  letters  of  administration 
with  the  win  annexed  may  be  granted  to  the  legal  guardian  of  such  minor,  or  to  such  other 
person  as  the  Court  shall  think  fit,  until  the  minor  has  attained  his  majority,  at  which  period, 
and  not  before,  probate  of  the  will  shall  be  granted  to  him. 

This  is  s.  215  of  the  Indian  Succession  Act.     See  pp.  315,  337,  401. 

82.  When  there  are  two  or  more  minor  executors  and  no  executor  who  has  attained 
majority,  or  to  or  more  residuary  legatees  and  no  residuary  legatee  who  has  attained  majority, 
the  grant  shall  be  limited  until  one  of  them  has  attained  his  majority. 

This  is  8.  216  of  the  Indian  Succession  Act,  except  that  the  words '  has  attained  his 
majority '  have  been  substituted  for  '  have  completed  the  age  of  eighteen  years.'  See  ante, 
pp.  316,  887,  401. 

88.  If  a  sole*  executor  or  a  sole  universal  or  residuary  legatee,  or  a  person  who  would  be 
solely  entitled  to  the  estate  of  the  intestate  according  to  the  rule  for  the  distribution  of 
intestate's  estates,  applicable  in  the  case  of  the  deceased,  be  a  minor  or  lunatic,  letters  of 
administration  with  or  without  the  will  annexed,  as  the  case  may  be,  shall  be  granted  to  the 
person  to  whom  the  care  of  his  estate  has  been  committed  by  competent  authority,  or,  if 
there  be  no  such  person,  to  such  other  person,  as  the  Court  thinks  fit  to  appoint,  for  the  use 
a  1  benefit  of  the  minor  or  lunatic,  until  he  attains  majority  or  becomes  of  sound  mind,  as 
tl  '  case  may  be. 

This  is  8.  217  of  the  Indian  Succession  Act,  with  an  alteration  including  mmors  as  well  as 
It     ktics.    See  ante,  pp.  317, 337, 401.  m        t- 

34.     Pending  any  suit  touching  the  validity  of  the  will  of  a  deceased  person,   or  for   VtA^^t^ 
ol    fining  or  rev<5Wbg  any  probate  or  any  grant  of  letters  of  administration,  the  Court  may  J[^- 
a;    K>int  an  administrator  of  the  estate  of  such  deceased  person,  who  shall  have  all  the  rights 
ai    I  powers  of  a  general  administrator,  other  than  the  right  of  distributing  such  estate ;  and 
en  jy  8uch  administrator  shall  be  subject  to  the  immediate  control  of  the  Court  and  shall  act 
ui    er  its  direction. 

This  is  s.  218  of  the  iudiuu  Suuccssiou  Act.     See  anta,  p.  338. 
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(c.) — For  Special  Purposes. 

35.  If  an  executor  bo  appointod  for  any  limited  parpose  specified  in  the  will,  the  pioljRis 
shall  be  limited  to  that  parpose,  and  if  he  should  appoint  an  agent  to  take  administratioii  on 
his  behalf,  the  letters  of  administration  with  the  will  annexed  shall  accordingly  be  limited. 

This  is  s.  219  of  the  Indian  Succession  Act,  the  word  *  agent'  bein^  sabetitated  for 
'  attorney/     See  antSy  p.  338. 

86.  If  an  executor  appointed  generally  g^ve  an  authority  to  an  attorney  to  prove  a 
will  on  his  behalf,  and  the  authority  is  limited  to  a  particular  purpose,  the  letters  of  ttdmiaii- 
tration  with  the  will  annexed  shall  be  limited  accordingly. 

This  18  B.  220  of  the  Indian  Succession  Act.     See  an/e,  p.  339. 

87.  Where  a  person  dies,  leaving  property  of  whioh  he  was  the  sole  or  surviving  trustee, 
or  in  which  he  had  no  beneficial  interest  on  his  own  account,  and  leaves  no  general  represen- 
tative, or  one  who  is  unable  or  unwilling  to  act  as  such,  letters  of  administration,  limited  to 
such  property,  may  be  granted  to  the  beneficiary,  or  to  some  other  person  on  hia  behalf. 

This  is  s.  221  of  the  Indian  Succession  Act,  with  a  slight  verbal  alteration. 

38.  When  it  is  necessary  that  the  representative  of  a  person  deceased  be  made  a  partv 
to  a  pending  suit,  and  the  executor  or  person  entitled  to  administration  is  unable  or  unwilliog 
to  act,  letters  of  administration  may  be  gpranted  to  the  nominee  of  a  party  in  such  suit, 
limited  for  the  purpose  of  representing  the  deceased  in  the  said  suit,  or  in  any  other  suit 
which  may  be  commenced  in  the  same  or  in  any  other  Court  between  the  parties,  or  any  other 
jmrties,  touching  the  matters  at  issue  in  the  said  suit,  and  until  a  final  decree  shall  be  msde 
therein  and  carried  into  complete  execution. 

This  is  8.  222  of  the  Indian  Succession  Act. 

39.  If,  at  the  expiration  of  twelve  months  from  the  date  of  any  probate  or  letters  of 
administration,  the  executor  or  administrator  to  whom  the  same  has  or  have  been  granted  is 
absent  from  the  province  within  which  the  Court  that  has  granted  the  probate  or  lottere  of 
administration  is  situate,  such  Court  may  grant,  to  any  person  whom  it  thinks  fit,  letters  of 
administration  limited  to  the  purpose  of  becoming  and  being  made  a  party  to  a  suit  to  be 
brought  against  the  executor  or  administrator,  and  carrying  the  decree  which  may  be  made 
therein  into  effect. 

This  is  s.  223  of  the  Indian  Succession  Act.    See  ante,  p.  339. 

40.  In  any  case  in  which  it  appears  necessary  for  preserving  the  pro]>erty  of  a  deeessed 
person,  the  Court  within  whose  district  any  of  the  property  is  situate  may  grant,  to  anr 
person  whom  such  Court  thinks  fit,  letters  of  administration  limited  to  the  ooUection  sad 
preservation  of  the  property  of  the  deceased,  and  giving  discharges  for  debts  due  to  his 
estate,  subject  to  the  directions  of  the  Court. 

This  is  8.  224  of  the  Indian  Succession  Act.     See  antCy  p.  340. 

41.  When  a  person  has  died  intestate,  or  leaving  a  will  of  whioh  there  is  no  execotor 
willing  and  competent  to  act,  or  where  the  executor  is,  at  the  time  of  the  death  of  such  per- 
son, resident  out  of  the  Province,  and  it  appears  to  the  Court  to  be  necessary  or  conYenient 
to  appoint  some  person  to  administer  the  estate  or  any  part  thereof  other  than  the  penoo 
who,  ander  ordinary  circumstances,  would  be  entitled  to  a  grant  of  administration,  the  Jadge 
may,  in  his  discretion,  having  regard  to  consanguinity,  amount  of  interest,  the  safety  -of 
the  estate,  and  probability  that  it  will  be  properly  administered,  appoint  such  person  ss  be 
thinks  fit  to  be  administrator  ;* 

and  in  every  such  case  letters  of  administration  may  be  limited  or  not  as  the  Judge  thinks 
fit. 

This  is  8.  225  of  the  Indian  Succession  Act.    See  ante,  p.  340. 

(d.) — Grants  with  Exception, 

42.  Whenever  the  nature  of  the  case  requires  that  an  exception  be  made,  probate  of  ft 
will  or  letters  of  administration  with  the  will  annexed,  shall  be  granted  subject  to  neb 
exception. 

This  is  s.  226  of  the  Indian  Succession  Act.    See  ante,  p.  342. 

43.  Whenever  the  nature  of  the  case  requires  that  an  exception  be  made,  let^ 
administration  shall  be  granted  subject  to  such  exoeption. 

This  is  s.  227  of  of  the  Indian  Succession  Act.    See  ante,  p.  343. 

(6.) — Qra/nts  of  the  Rest, 

44.  Whenever  a  grant,  with  exception,  of  probate  or  letters  of  administration,  w 
without  the  will  annexed,  has  been  made,  the  person  entitled  to  probate  or  administrstv 
the  remainder  of  the  deceased's  estate  may  take  a  grant  of  probate  or  letters  of  adminiiti 
as  the  case  may  be,  of  the  rest  of  the  deoeased's  estate. 

This  is  B.  289  of  the  Indian  Succeasiou  Act.    See  anie,  p.  344. 
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(/.) — Chants  of  Effects  unadmmistered, 

46.  If  the  exocntor  to  wliom  probate  has  been  granted  has  died  leaving  a  part  of  the 
testator's  estate  ouadministered,  a  new  representatire  may  be  appointed  for  the  purpose  of 
administering  saoh  part  of  the  estate. 

This  is  B.  229  of  the  Indian  Succession  Act.    See  pp.  380,  344,  ante. 

46.  In  granting  letters  of  administration  of  an  estate  not  fully  administered,  the  Court 
shall  be  gnlded  by  the  same  rules  as  apply  to  original  grants,  and  shall  grant  letters  of 
administiation  to  those  persons  only  to  whom  origfinal  grants  might  have  been  made. 

This  is  s.  230  of  the  Indian  Succession  Act.    See  ante,  p.  844. 

47.  When  a  limited  grant  has  expired  by  effluxion  of  time,  or  the  happening  of  the  event 
or  ocmtingency  o^  which  it  was  linutod,  and  there  is  still  some  part  of  the  deceased's  estate 
unadtnioisterod,  letters  of  administration  shall  be  grsLuted  to  those  persons  to  whom  original 
grants  might  have  been  made. 

This  is  8.  231  of  the  Indian  Succession  Act.    See  p.  344,  ante, 

CHAPTEE  IV. 

ALTERATION  AND  BEVOCATION  OF  GRANTS. 

48.  Errors  in  names  and  descriptions,  or  in  setting  forth  the  time  and  place  of  the 
deceased's  death,  or  the  purpose  in  a  limited  grant,  may  be  rectified  by  the  Court,  and  the 
grant  of  probate  or  letters  of  administration  may  be  altered  and  amended  accordingly. 

This  is  s.  232  of  the  Indian  Succession  Act.     See  antOj  p.  345. 

49.  If,  after  the  grant  of  letters  of  administration  with  the  will  annexed,  a  codicil  be 
discovered,  it  may  be  added  to  the  grant  on  due  proof  and  identification^  and  the  grant  altered 
and  amended  accordingly. 

This  is  s.  233  of  the  Indian  Succession  Act.     See  ante,  p.  346.  ^  ^  .^ , 

50.  The  grant  of  probate  or  letters  of  administration  may  be  revoked  or  annulled  for    ^%Vxt  A< 

iustwkuse.  I/. /J.  i< 

xixplanaiion. — Just  cause  is —  (X*. 

\st,  that  the  proceedings  to  obtain  the  grant  were  defective  in  substance ; 

Znd,  that  the  grant  was  obtained  fraudulently  by  making  a  false  suggestion,  or  by  conceal- 
ing from  the  Court  something  material  to  the  case  ; 

Srdy  that  the  grant  was  obtained  by  means  of  an  untrue  allegation  of  a  fact  essential  in 
point  of  law  to  justify  the  grant  though  such  allegation  was  made  in  ignorance  or  inadver- 
tently ; 

4i;h,  that  the  grant  has  become  useless  and  inoperative  through  circumstances. 

[6^^,  that  the  person  to  whom  the  grant  was  made  has  wilfully  and  without  reasonable 
cause  omitted  to  exhibit  an  inventory  or  account  in  accordance  with  the  provisions  of 
Chapter  YII  of  this  Act,  or  has  exhibited  ujider  that  Chapter  an  inventoxy  gr  account  which 
is  untme  in  a  material  respect." — Inserted  by  s,  11  of  Act  VI  of  1889.] 


Illustrations, 

(a.)    The  Court  by  which  the  grant  was  made  had  no  jurisdiction. 

(b.)    The  grant  was  made  without  citing  parties  who  ought  to  have  been  dted. 

ic.)    The  will  of  which  probate  was  obtained  was  forged  or  revoked. 
d,)    A  obtained  letters  of  administration  to  the  estate. of  B,  as  his  widow,   bat  it  has 
since  transpired  that  she  was  never  married  to  him. 

(e.)    A  has  taken  administration  to  the  estate  of  B  as  if  he  had  died  intestate,  but  a  wil 
haa  since  been  discovered. 

(/.)    Since  probate  was  granted,  a  later  will  has  been  discovered. 

(g,)    Since  probata  was  granted,  a  codicil  has  been  discovered,  which  revokes  or  adds  to 
the  appointment  of  executors  under  the  will. 

{h.)    The  person  to  whom  probate  was,  or  letters  of  administration  were,  granted  has 
subsequently  become  of  unsound  mind. 

This  section,  as  amended  by  s.  11  of  Act  YI  of  1889,  is  s.  234  of  the  Indian  Succession  Act 
as  amended  by  the  same  Act.    See  ante,  pp.  346,  34^,  368. 

CHAPTEE  V. 

09  THJB  PRACTIC1S  IN  OBANTINO  AND  BBVOKINO  PBOBATBS  AND  LBTTEB8  OF  ADMINISTRATION. 

61.    The  District  Judge  shall  have  jurisdiction  in  granting  and  revoking  probates  and 
ietteiB  of  administration  in  all  cases  within  his  district. 

This  18  8.  236  of  the  Indian  Sncoession  Act.    See  ante,  p.  361 . 
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52.  The  High  Court  may,  from  time  to  time,  appoint  such  jadioial  officers  within  any 
district  a&  it  thinks  fit  to  act  for  the  District  Judge  as  Delegates  to  grant  probate  and  letten 
of  administration  in  non-contentious  cases,  within  such  local  limits  as  it  maj  from  time  to 
time  prescribe : 

Provided  that,  in  the  case  of  High  Courts  not  established  by  Boyal  Oharter,  such  appoint- 
ment be  made  with  the  previous  sanction  of  the  Local  Government. 

Persons  so  appointed  shall  be  called  '  District  Delegates.' 

This  is  s.  235A  of  the  Indian  Succession  Act,  in  which  it  was  inserted  by  s.  2  of  the  Dis- 
trict Delegates  Act,  VI  of  1881.     See  ante,  p.  352. 

53.  The  District  Judge  shall  have  the  like  powers  and  authority  in  relation  to  the  grant- 
ing  of  probate  and  letters  of  administration,  and  all  matters  connected  therewith,  as  are  by 
law  vested  in  him,  in  relation  to  any  civil  suit  or  proceeding  depending  in  his  Court. 

This  is  8   236  of  the  Indian  Succession  Act.     See  ante,  p.  352. 

54.  The  District  Judge  may  order  any  person  to  produce  and  bring  into  Court  any  paper 
or  writing  being  or  purporting  to  be  testamentary,  which  may  be  shown  to  be  in  the  posses- 
sion or  under  the  control  of  such  person ; 

and  if  it  be  not  shown  that  any  such  paper  or  writing  is  in  the  possession  or  under  the 
control  of  such  person,  but  there  is  reason  to  believe  that  he  has  the  Imowledge  of  any  socfa 
paper  or  writing,  the  Court  may  direct  him  to  attend  for  the  purpose  of  being  examined  re- 
specting the  same, 

and  he  shall  be  bound  to  answer  such  questions  as  may  be  put  to  him  by  the  Court,  and, 
if  so  ordered,  to  produce  and  bring  in  such  paper  or  writing,  and  shall  be  subject  to  the  Hke 
punishment  under  the  Indian  Penal  Code,  in  case  of  default  in  not  attending  or  in  not  an- 
swering such  questions  or  not  bringing  in  such  paper  or  writing  as  he  would  have  been  subject 
to  in  case  he  had  been  a  party  to  a  suit,  and  had  made  such  default, 

and  the  costs  of  the  proceeding  shall  be  in  the  discretion  of  the  Judge. 

This  is  s.  237  of  the  Indian  Succession  Act.     See  antey  p.  353. 

55.  The  proceedings  of  the  Court  of  the  District  Judge,  in  relation  to  the  granting  of 
probate  and  letters  of  administration,  shall,  except  as  hereinafter  otherwise  provided,  be 
regulated,  so  far  as  the  circumstances  of  the  case  will  admit,  by  the  Code  of  Civil  Procedure. 

This  is  s.  '238  of  the  Indian  Succession  Act.     See  anUf  p.  352. 

56.  Probate  of  the  will  or  letters  of  administration  to  the  estate  of  a  deceased  person 
may  be  granted  by  the  District  Judge  under  the  seal  of  his  Court,  if  it  appears  by  a  petition, 
verified  as  hereinafter  mentioned,  of  the  person  applying  for  the  same  that  the  testator  or 
intestate,  as  the  case  may  be,  had  at  the  time  of  his  decease  a  fixed  place  of  abode,  or  any 
property,  moveable  or  immoveable,  within  the  jurisdiction  of  the  Judge. 

This  is  s.  24fO  of  the  Indian  Succession  Act.     See  <mt€,  p  353. 

67*  'When  the  application  is  made  to  the  Judge  of  a  District  in  which  the  deceased  had 
no  fixed  abode  at  the  time  of  his  death,  the  Judge  may,  in  his  discretion,  refuse  the  applica- 
tion, if  in  his  judgment  it  could  be  disposed  of  more  justly  or  conveniently  in  anotfafx 
district,  or,  where  application  is  for  letters  of  administration,  grant  them  absolutely,  or 
limited  to  the  property  within  his  own  jurisdiction. 

This  is  s.  241  of  the  Indian  Succession  Act.    See  ante,  p.  353. 

58.  Probate  and  letters  of  administration  may,  upon  application  for  that  purpose  to  any 
District  Delegate,  be  granted  by  him  in  any  case  in  which  there  is  no  contention,  if  it  appears 
by  petition  (verified  as  hereinafter  mentioned)  that  the  testato]^  or  intest-ate,  as  the  case  may 
be,  at  the  time  of  his  death  had  his  fixed  place  of  abode  within  the  jurisdiction  of  sa^ 
Delegate. 

This  is  s.  241 A  of  the  Indian  Succession  Act,  to  which  it  was  added  by  s.  3  of  the  District 
Delegates  Act,  YI  of  1881.     See  ante,  p.  353. 

59.  Probate  or  letters  of  administration  shall  have  effect  over  all  the  property,  moveable 
or  immoveable,  of  the  deceased  throughout  the  province  in  which  the  same  is  granted,  and 
shall  be  conclusive  as  to  the  representative  title  against  all  debtors  of  the  deceased,  and  all 
persons  holding  property  which  belongs  to  him,  and  shall  afford  full  indemnity  to  all  de^ 
paying  their  debts,  and  all  persons  delivering  up  such  property  to  the  person  to  whojr* 
probate  or  letters  of  administration  shall  have  been  granted  : 

Provided  that  probates  and  letters  of  administration  granted  by  a  High  Court  esta.- 
by  Boyal  Charter,  or  by  the  Chief  Court  of  the  Panj&b,  or  by  the  Court  of  the  Record 
Bangoon,  shall,  unless  .otherwise  directed  by  the  grant,  have  like  effect  throughout  th^  ^ 
of  British  India. 

The  first  part  of  this  section  is  s.  242  of  the  Indian  Succession  Act..    To  s.  242,  li 
'owing  proviso  was  added  by  Act  XIII  of  1875,  s.  2 : 

"  Provided  that  probates  and  letters  of  administration  granted  by  a  High  Court  afte. 
St  day  of  April,  1875,  shall,  unless  otheiwise  directed  by  the  grant,  have  like  effect  thr 
the  whole  of  British  India." 


TTOB  PHOBATK  AND  AmfTNTSTBATION  ACT,  479 

That  proviflo  was  farther  added  to,  or  explained  by,  s.  1  of  Act  II  of  1874,  so  ae  to  corre- 
spond with  the  proviso  to  this  section. 
See  pp.  328,  325,  850,  356,  ante, 

60.  Whenever  a  grant  of  probate  or  letters  of  administration  is  made  by  a  Gonrt  with 
such  effect  as  last  aforesaid,  the  Registrar,  or  snoh  other  officer  as  the  Conrt  making  the  grant 
appoints  in  this  behalf,  shall  send  to  each  of  the  other  Conrt s  empowered  to  make  such  grants 
a  certificate  to  the  following  effect : — 

I,  A  6.,  Registrar  [or  as  the  case  may  he"]  of  tlie  High  Conrt  of  Judicatnre  at 
[or  as  the  case  may  be],  hereby  certify  that,  on  the  day  of  188 

,  the  High  Conrt  of  Judicatnre  at  {_or  as  the  case  may  he]  granted  probate 

of  the  will  [or  letters  of  administration  of  the  estate  of  C.  D.,  late  of  ,  deceas- 

ed, to  E.  F.  of  and  6.  H.  of  ,  and  that  such  probate  [or  letters]  has 

[or  have]  effect  over  all  the  property  of  the  deceased  thronghont  the  whole  of  British 
India; 

and  snoh  certificate  shall  be  filed  by  the  Conrt  receiving  the  same. 

This  section  makes  the  same  provision  for  the  transmission  of  a  certificate  by  any  Conrt 
granting  unlimited  probate  or  letters  of  administration  as  was  made  by  s.  242A,  of  the 
Snocesaion  Act,  in  case  of  a  High  Conrt  granting  such  probate  or  letters.  See  ante,  pp.  355,  356. 

61.  The  application  for  probate  or  letters  of  administration,  if  made  and  verified  in  the 
manner  hereinafter  mentioned,  shall  be  conclusive  for  the  purpose  of  authorizing  the  grant  of 
probate  or  administration,  and  no  such  grant  shall  be  impeached  by  reason  that  the  testator 
or  intestate  had  no  fixed  place  of  abode,  or  no  property  within  the  district  at  the  time  of  his 
death,  unless,  by  a  proceeding  to  revoke  the  grant  if  obtained  by  a  fraud  upon  the  Coui*t.  » 

This  IB  s.  243  of  the  Indian  Succession  Act.     See  ante,  p.  353.  V^ 

62.  Application  for  probate  or  for  letters  of  administration  with  the  will  annoxed  shall  Aif-xt  i 
be  made  by  a  petition  distinctly  written  in  English  or  in  the  language  in  ordinary  use  in     f  t  «& 
proceedings  before  the  Court  in  which  the  application  is  made,  with  the  will,  or,  in  the  cases  p       7  * 
mentioned  in  sections  twenty  four,  twenty-five  and  twenty-six,  a  copy,  draft  or  statement  of  sj^^f*^ 
the  contents  thereof  annexed  and  stating  £^n^^^^ 

the  time  of  the  testator's  death,  •  L  ua  ^ 

that  the  writing  annexed  is  his  last  will  and  testament,  or,  as  the  case  may  be,  "^ 

that  it  was  duly  executed, 

the  amount  of  assets  which  are  likely  to  come  to  the  petitioner's  hands ; 

and,  where  the  application  is  for  probate,  that  the  petitioner  is  the  executor  named  in  the 
will. 

In  addition  to  these  particulars,  the  petition  shall  further  state, 

when  the  application  is  to  the  District  Judge,  that  the  deceased,  at  the  time  of  his  death, 
had  a  fixed  place  of  abode,  or  had  some  property  situated  within  the  jurisdiction  of  the 
Judge;  and 

when  the  application  is  to  a  District  Delegate,  that  the  deceased,  at  the  time  of  his  death,         * 
had  a  fixed  place  of  abode  within  the  jurisdiction  of  such  Delegate. 

This  is  s.  244  of  the  Indian  Succession  Act,  as  amended  by  s.  4  of  the  District  Delegates 
Act,  yi  of  1881.     See  ante,  pp.  353,  373. 

63.  In  cases  wherein  the  will,  copy  or  draft  is  written  in  any  language  other  than  Eng- 
lish, or  than  that  in  ordinary  use  in  proceedings  before  the  Court,  there  shall  be  a  translation 
thereof  annexed  to  the  petition  by  a  translator  of  the  Court,  if  the  language  be  one  for  which 
a  translator  is  appointed  ;  or,  if  the  will,  copy  or  draft  be  in  any  other  language,  then  by  any 
person  competent  to  translate  the  same,  in  which  case  such  translation  shall  be  verified  by 
that  person  in  the  following  manner : — 

"  I  (A.  B.)  do  declare,  that  I  read  and  perfectly  understand  the  language  and  character 
of  the  original,  and  that  the  above  is  a  true  and  accurate  translation  thereof." 
This  is  s.  245  of  the  Indian  Saccessioi^ict.     See  ante,  p.  353. 

64.  Application  for  letters  of  adminiOTmtion  shall  be  made  by  petition  distinctly  written  .\€J(:x/i 
foresaid,  and  stating  /S<t^ 

le  time  and  place  of  the  deceased's  death, 

le  family  or  other  relatives  of  the  deceased,  and  their  rei^pective  residences, 
the  right  in  which  the  petitioner  claims, 

the  amount  of  assets  which  are  likely  to  come  to  the  petitioner's  hands. 
In  addition  to  these  particulars,  the  petition  shall  further  state, 

when  the  application  is  to  a  District  Judge,  that  the  deceased,  at  the  time  of  his  death,  had 
.:ed  place  of  abode  or  had  some  property  situate  within  the  jurisdiction  of  the  Judge ;  and, 
when  the  application  is  to  a  District  Delegate,  that  the  deceased,  at  the  time  of  his  death, 
a  fixed  place  of  abode  within  the  jurisdiction  of  such  Delegate. 

This  is  8.  246  of  the  Indian   Succession  Act,  as  amended  by  ss.  4  and  9  of  the  District 
•^tes  Act,  VI  of  1881. 
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65.  E\rer7  person  applying  to  any  of  the  CoarbB  mentioned  in  the  proyiao  to  Bectioiu  il%- 
nine  for  probate  of  a  wiU  or  letters  of  administration  of  an  estate,  intended  to  have  eBedk 
thronghont  British  India;  shall  state  in  his  petition,  in  addition  to  the  matters  respeotiyely 
required  by  sections  sixty-two  and  sixty-four,  thi^t,  to  the  best  of  his  belief,  no  application  has 
been  made  to  any  other  Court  for  a  probate  of  the  same  will  or  for  letters  of  administratioB 
of  the  same  estate,  intended  to  have  such  effect  as  last  aforesaid, 

or,  where  any  such  application  has  been  made,  the  Conrt  to  which  it  waa  made,  the  person 
or  persons  by  whom  it  was  made,  and  the  proceeding  (if  any)  had  thereon. 

And  the  Court  to  which  any  application  is  maiie  under  the  proriso  to  section  fifty-nine 
may,  if  it  think  fit,  reject  the  same. 

This  is  s  246  A  of  the  Indian  Succession  Act. 

66.  The  petition  for  probate  or  letters  of  administration  shall  in  all  cases  be  snbecribed 
by  the  petitioner  and  his  pleader,  if  any,  and  shall  be  verified  by  the  petitioner  in  the  following 
manner  or  the  like  effect : — 

**  I  (A.  B.)t  the  petitioner  in  the  above  petition,  declare,  that  what  is  stated  therein  is  ime 
to  the  best  of  my  information  and  belief." 

This  is's.  247  of  the  Indian  Succession  Act.    See  ante,  p.  356. 

67.  Where  the  application  is  for  probate,  or  for  letters  of  administration  with  the  wiD 
annexed,  the  petition  shall  also  be  verified  by  at  least  one  of  the  witnesses  to  the  will  (when 
procurable),  in  the  manner  or  to  the  effect  following : — 

"  I  (0.  D.,)  one  of  the  witnesses  to  the  last  will  and  testament  of  the  testator  mentioned  in  the 
above  petition,   declare  that  I  was  present  and  I  saw  the  said  testator  affix  his  flignatnre  (or 
mark)  thereto  {as  the  case  may  he)  (or  that  the  said  testator  acknowledged,  the  writing  annexed 
to  the  above  petition  to  be  his  last  will  and  testament  in- my  presencej." 
This  is  8.  248  of  the  Indian  Succession  Act.     See  aTUe^  p.  356. 

68.  If  any  petition  or  declaration  which  is  hereby  required  to  be  verified  contaiBfl  any 
averment  which  the  person  making  the  verification  knows  or  believes  to  be  false,  soch  peiBOn 
shall  be  subject  to  punishment  according  to  the  provisions  of  the  law  for  the  time  being  in 
force  for  the  punishment  of  giving  or  fabricating  false  evidence. 

This  is  s.  249  of  the  Indian  Succession  Act.  *  See  ante^  p.  356. 

As  to  the  punishment  for  giving  or  fabricating  false  evidence,  see  Indian  Penal  Code,  Aoi 
XLV  of  1860,  chap.  xi. 

69.  In  all  oases  it  shall  be  lawful  for  the  District  Judge  or  District  Delegate,  if  he  tiiinki 

fit, 

to  examine  the  petitioner  in  person  upon  oath,  and  also 

to  require  further  evidence  of  the  due  execution  of  the  will,  or  the  right  of  the  petitioiier 
to  the  letters  of  administration,  as  the  case  may  be,  and 
^4^-  to  issue  citations  calling  upon  all  persons  claiming  to  have  any  interest  in  the  estate  of 


/ 


'^  *      /      the  deceased  to  come  and  see  the  proceedings  before  the  grant  of  probate  or  letters  of  admiaii- 
^'^^'.^•^  tration. 

The  citation  shall  be  fixed  up  in  some  conspicuous  part  of  the  Court-house,  and  also  in  tiie 
office  of  the  Collector  of  the  District,  and  otherwise  published  or  made  known  in  such  manner 
as  the  Judge  or  Delegate  issuing  the  same  may  direct. 

This  is  s.  250  of  the  Indian  Succession  Act,  as  amended  by  s.  9  of  the  District  Delegates 
Act,  VI  of  1881.     See  ante,  pp.  832,  333,  357.  ;  3^S^» 

70.  Caveats  against  the  grant  of  probate  or  letters  of  administration  may  be  lodged  with 
the  District  Judge  or  a  District  Delegate ;  and  immediately  on  any  caveat  being  lod^  with 
any  District  Delegate,  he  shall  send  a  copy  thereof  to  the  District  Judge ;  and  immedmtely  on 
a  caveat  being  entered  with  the  District  Judge,  a  copy  thereof  shall  be  given  to  the  Distriot  Dale- 
gate,  if  any,  within  whose  jurisdiction  it  is  alleged  the  deceased  had  his  fixed  place  of  abode  mt 
the  time  of  his  death,  and  to  any  other  Judge  or  District  Delegate  to  whom  it  may  appear  «o 
the  District  Judge  expedient  to  transmit  the  same. 

This  section  has  been  substituted  by  s.  5,  of  the  District  Delegates  Act,  TI  of  1881,  in  tha 
place  of  the  original  s.  251  of  the  Indian  Succession  Act.     See  ante,  p.  358. 

71.  The  caveat  shall  be  to  the  following  effect : — 

*'  Let  nothing  be  done  in  the  matter  of  the  estate  of  A.  B.,  late  of  ,  deo^ 

who  died  on  the  day  of  at  without  notice  to  C.  D.  of  .' 

This  is  s.  252  of  the  Indian  Succession  Act.     See  ante,  358. 

72.  No  proceeding  shall  be  taken  on  a  petition  for  probate  or  letters  of  adminisL 
after  a  caveat  against  the  grant  thereof  has  been  entered  with  the  Judge  or  District  Delei 
to  whom  the  application  has  been  made,  or  notice  thereof  haa  been  given  of  its  e&txy  ^ 
some  other  Delegate,  until  after  such  notice  to  the  person  by  whom  the  same  has  been 
lered  as  the  Court  shall  think  reasonable. 

This  is  s.  253  of  the  Indian  Succession  Act,  as  amended  by  s.  6  of  the  District  De)e| 
3t,  VI  of  1881.    See  anfe,  p.  858. 
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TS»  A  Difltriet  Delegate  shall  nofc  grant  probate  or  letters  of  administration  in  any  case 
in  which  there  is  contention  as  to  the  grant,  or  in  which  it  otherwise  appears  to  him  that  pro- 
bate or  letters  of  administration  ought  not  to  be  granted  in  his  Court. 

^^tplanation. — By  *  contention '  is  understood  the  appearance  of  any  one  in  person,  or  by 
his  recognised  agent,  or  by  a  pleader  duly  appointed  to  act  on  his  behalf,  to  oppose  the  pro- 
ceeding. 

This  is  s.  253A  of  the  Indian  Succession  Act,  in  which  it  was  inserted  by  s.  7  of  the  Dis- 
trict Delegates  Act,  Vi  of  1881.    See  ante^  p.  859. 

74.  In  every  case  in  which  there  is  no  contention,  but  it  appears  to  the  District  Delegate 
doubtful  whether  the  probate  or  letters  of  administration  should  or  should  not  be  granted,  or 
when  any  question  arises  in  relation  to  the  grant,  or  application  for  the  grant,  of  any  probate 
or  letters  of  administration,  the  District  Delegate  may,  if  he  thinks  proper,  transmit  a  state- 
meat  oi  the  matter  in  question  to  the  District  Judsre,  who  may  direct  the  District  Delegate  to 
proceed  in  the  matter  or  the  application,  according  to  such  instructions  as  to  the  Judg^  may 
seem  necessary,  or  may  forbid  any  further  proceeding  by  the  District  Delegate  in  relation  to 
the  matter  of  such  application,  leaving  the  party  applying  for  the  grant ^in  question  to  make 
application  to  the  Judge. 

This  is  s.  253B  of  the  Indian  Succession  Act,  in  which  it  was  inserted  by  s.  7  of  the 
District  Delegates  Act,  YI  of  1881.     See  antCy  p.  369. 

75.  In  every  case  in  which  there  is  contention,  or  the  District  Delegate  is  of  opinion  that 
the  probate  or  letters  of  administration  should  be  refused  in  his  Court,  the  petition,  with  any 
docaments  that  may  have  been  filed  therewith,  shall  bo  returned  to  the  person  by  whom  the 
application  was  made,  in  order  that  the  same  may  be  presented  to  the  District  Judge  ;  unless 
the  District  Delegate  thinks  it  necessary,  for  the  purposes  of  justice,  to  impouhd  the  same, 
which  he  is  hereby  authorized  to  do ;  and  in  that  case  the  same  shall  be  sent  by  him  to  the 
Dtstriot  Judge. 

This  is  s.  253C  of  the  Indian  Succession  Act,  in  which  it  was  inserted  by  s.  7  of  the  Dis- 
trict Delegates  Act,  VI  of  1881.    See  ante,  p.  359. 

76.  Whenever  it  appears  to  the  Judge  or  District  Delegate  that  probate  of  a  will  should 
be  gnatted,  he  shall  grant  ths  same  under  the  seal  of  his  Court  in  manner  following : — 

"  I,  ,  JMdge  of  the  District  of  ,  \^or  Delegate  appoint^  for  grant- 

ingf  probate  or  letters  of  administration  in  (here  insert  the  limits  of  the  Delegates  jurisdiction)'], 
hereby  make  knowg^hat,  on  the  day  of  in  the  year  ,  the  last  will  of 

plate  of  ,  a  copy  whereof  is  hereunto  annexed,  was  proved  and 

registered  before  me,  and  that  administration  of  the  property  and  credits  of  the  said  deceased, 
and  in  any  way  concerning  his  will,  was  granted  to  ,  the  executor  in  the  said 

will  named. 

"  he  having  undertaken  to  administer  the  same  and  to  make  a  full  and  true  inventory  of 
tlie  said  property  and  credits  and  exhibit  the  same  in  this  Court  within  six  months  from  the 
date  of  this  grant  or  within  such  further  time  as  the  Court  may  from  time  to  time  appoint, 
and  also  to  render  to  this  Court  a  true  account  of  the  said  property  and  credits  within  one 
year  firom  the  same  date  or  within  such  further  time  as  the  Court  may  from  time  to  time 
afipoint." 

The       day  of  18    ." 

The  portion  in  inverted  commas  ^vas'lihQstitnted  for  words  struck  out  by  s.  12  of  Act  YI 
of  1889. 

This  section  as  amended  by  s.  ^  of  Act,  YI  of  1889  is  s.  254  of  the  Indian  Succession 
Act,  as  amended  by  ss.  8  and  9  of  the  District  Delegates  Act,  YI  of  188 1  and  by  Act,  YI  of 
1889.    See  omte,  p.  859. 

77.  Whenever  it  appears  to  the  District  Judge  or  District  Delegate  that  letters  of  admin-  ^j,    ^.jg 
istration  to  the  estate  of  a  person  deceased,  with  or  without  a  copy  of  the  will  annexed  j     c.^^ 
•hoald  be  granted,  he  shall  grant  the  same  under  the  seal  of  his  Court  in  manner  fol-  X^ 
lowing  :— 

*'I  ,  Judge  of  the  District  of  [_or  Delegate  appointed  for  gpranting 

p  .^te  or  letters  of  administration  in  {here  insert  the  limits  of  the  Delegate's  jurisdiction], 
h     )by  make  known  that,  on  the  day  of  ,  letters  of  administration  (with 

**     rithout  the  will  annexed,  as  the  case  may  he)  of  the  property  and  credits  of 
\i    ioi  ,  deceased,  were  granted  to  ,  the  father  [or  as  the  case  may  he)  of 

il  I  deceased,  [he  havir^ff  undertaken  to  administer  the  same,  and  to  make  a  true  inventory  of  the 
s*  d  property  and  credits,  and  to  exhibit  the  same  in  this  Court  at  or  before  the  expiration  of  siv 
n  hMjj  from  the  date  of  this  grant,  and  also  to  render  a  true  account  of  the  said  property  and 
c      U9  tvithin  one  year  from  the  same  date.    Struck  out  by  s.  13  of  Act  Y  of  1889.] 

"  he  having  undertaken  to  administer  the  same,  and  to  make  a  full  and  true  inventory  of 
t  said  property  and  credits  and  exhibit  the  same  in  this  Court  within  six  months  from  the 
d    e  of  this  grant  or  within  suoh  further  time  as  the  Court  may  from  time  to  time  appoint, 

I  I  I 
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and  also  to  render  to  this  Court  a  tme  acoonnt  of  the  said  property  and  credits  within  one 
year  from  the  same  date  or  within  such  farther  time  as  the  Conrt  may  from  time  to  tine 
appoint." 

The  day  of  •     18        ." 

This  section,  as  amended  by  s.  13  of  Act  YI  of  1889,  is  a.  255  of  the  Indian  Snooefision 
Act,  as  altered  by  ss.  8  and  9  of  the  District  Delegates  Act,  YI  of  1881  and  by  Act  YI  of 
1889.    The  portion  in  Italics  in  brackets  [  ]  was  struck  oat  by  Act  YI  of  1889  and  the  portaon 
in  inverted  commas  snbstitated.    See  ante,  p.  359. 
I  78.    Every  person  to  whom  any  grant  of  letters  of  administration  is  committed,  and,  if 

I  the  Judge  so  direct,  any  person  to  whom  probate  is  granted,  shall  give  a  bond  to  the  Jadge 
of  the  District  Court  to  enure  for  the  benefit  of  the  Judge  for  the  time  being  with  one  or  more 
surety  or  sureties,  engaging  for  the  due  collection,  getting  in,  and  administering  the  estate  of 
the  deceased,  which  bond  shall  be  in  such  form  as  the  Judge  from  time  to  time  by  any  general 
or  special  order  directs. 

See  8.  256  of  the  Indian  Succession  Act  which  differs  materially.  See  anto,  pp.  359,  960^ 
374. 

79.  The  Court  may,  on  application  made  by  petition  and  on  being  satisfied  that  the 
engagement  of  any  such  bond  has  not  been  kept,  and  upon  such  terms  as  to  secority,  or 
providing  that  the  money  received  be  paid  into  Court,  or  otherwise  as  the  Court  may  think 
fit,  assign  the  same  to  some  proper  person,  who  shall  thereupon  be  entitled  to  sue  on  the  sud 
bond  in  his  own  name  as  if  the  same  had  been  originally  given  to  him  instead  of  to  the  Judge 
of  the  Court,  and  shall  be  entitled  to  recover  thereon,  as  trustee  for  all  persons  interested,  the 
fall  amount  recoverable  in  respect  of  any  breach  thereof. 

This  is  s.  257  of  the  Indian  Succession  Act. 

80.  No  probate  of  a  will  shall  be  granted  until  after  the  expiration  of  seven  clear  days, 
and  no  letters  of  administration  shall  be  granted  until  after  the  expiration  of  fourteen  cieu 
days,  from  the  day  of  the  testator  or  intestate's  death. 

This  is  s.  258  of  the  Indian  Succession  Act.     See  ante^  p.  354. 

81.  Until  a  public  registry  for  wills  is  established,  every  District  Judge  and  Distriec 
Delegate  shall  file  and  preserve  among  the  records  of  his  Court  all  original  wiUs  c^  which 
probate  or  letters  of  administration  with  the  will  annexed  may  be  granted  by  him :  and  the 
Local  Government  shall  make  regulations  for  the  preservation  and  inspection  of  the  wills  bo 
filed  as  aforesaid. 

The  corresponding  section  in  the  Indian  Succession  Act  is  s  259,  the  wording  of  which  is 
slightly  different.     See  antej  p.  361. 

82.  After  any  grant  of  probate  or  letters  of  administration,  no  other  than  the  penon  to 
whom  the  same  shall  have  been  granted  shall  have  power  to  sue  or  prosecute  any  suit,  or 
otherwise  act  as  representative  of  the  deceased,  throughout  the  province  in  which  the  same 
may  have  been  granted,  until  such  probate  or  letters  of  administration  shall  have  been  n* 
called  or  revoked.  '    * 

^f  tu        ~/  "^^^^  ^^  ^'  ^^  ^^  ^^^  Indian  Succession  Act.     See  ante,  p.  360.  i 

5U-CJ(Vt-     V   83.    In  any  case  before  the  District  Judge  in  which  there  is  contention,  the  prooeediag  *r 
23  SA^e^liall  take,  as  nearly  as  may  be,  the  form  of  a  suit,  according  to  the  provisions  of  the  Code  of 
^VrV       Civil  Procedure,  in  which  the  petitioner  for  probate  or  letters  of  e^ministration,  as  the 


fc(X/fc7      may  be,  shall  be  the  plaintiff,  and  the  person  who  may  Imve  appeared  as  af3reBaid  to  omiose     . 

'^^7  '    the  grant  shall  be  the  defendant.       >ft^  l^c- W<L'  "-^  o-j.^^-,  (o  ><^y'>-<«-t^   IPv«cu5k.^#     \> 

This  is  s.  261  of  the  Indian  Succession  Act.    See  ante,  p.  360.     '^  »>-  ^**-  ^"^    f^^'  -   «►  c^ 

84.  Where  any  probate  is,  or  letters  of  administration  are,  revoked,  all  payments  ho»d 
fide  made  to  any  executor  or  administrator  under  such  probate  or  administration  before  the 
revocation  thereof  shall,  notwithstanding  such  revocation,  be  a  legal  discharge  to  the  person 
making  the  same ; 

and  the  executor  or  administrator  who  shall  have  acted  under  any  such  revoked  probate 
or  administration  may  retain  and  reimburse  himself  out  of  the  assets  of  the  deceased  in  lespeot 
of  any  payments  made  by  him  which  the  person  to  whom  probato  or  letters  of  admini8tr"*^i 
shall  be  afterwards  granted  might  have  lawfully  made. 

This  is  s  262  of  the  Indian  Succession  Act.     See  ante,  p.  361. 

85.  Notwithstanding  anything  hereinbefore  contained,  it  shall,  except  in  cases  to  « 
the  Hindu  Wills  Act,  1870,  applies,  be  in  the  discretion  of  the  Court  to  make  an  order  re 
ing,  for  reasons  to  be  recorded  by  it  in  writing,  to  grant  any  application  for  letters  of  at 
nistration  made  under  this  Act. 

This  section  is  new. 

86.  Every  order  made  by  a  District  Judge  or  District  Delegate  by  virtae  of  the  pc 
hereby  conferred  upon  him  shall  be  subject  to  appeal  to  the  High  Court  under  the  roles  ' 
'^^ained  in  the  Code  of  Civil  Procedure  applicable  to  appeals. 

This  is  s.  263  of  the  Indian  Succession  Act.    See  ants,  p.  352. 
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87.  The  High  Goxirfc  shall  have  concurrent  jurisdiction  with  the  District  Jndge  in  the 
ezerdae  of  ail  the  powers  hereby  conferred  upon  the  District  Judge. 

This  18  8.  264  of  the  Indian  Succession  Act.     See  a-nJts^  p.  851. 

CHAPTER  VI. 

OF  THK   POWRBS  OF   AN   EXBCX7T0B  OB  ADMINI8TBAT0B. 

88.  An  executor  or  administrator  has  the  same  power  to  sue  in  respect  of  all  causes  of 
aotioxL  that  survive  the  deceased,  and  may  exercise  the  same  powers  for  the  recovery  of  debts 
due  to  him  at  the  time  of  his  death,  as  the  deceased  had  when  living. 

This  is  B.  267  of  the  Indian  Succession  Act  with  a  slight  alteration.     See  an^e,  p.  867. 

89.  All  demands  whatever,  and  all  rights  to  prosecute  or  defend  any  suit  or  other  pro- 
ceeding, existing  in  favour  of  or  against  a  person  at  the  time  of  his  decease,  survive  to  and 
agalust  his  executors  or  administrators,  except  causes  of  action  for  defamation,  assault  as  de- 
fined in  the  Indian  Penal  Code,  or  other  personal  injuries  not  causing  the  death  of  the  party, 
and  except  also  cases  whore,  after  the  death  of  the  party,  the  relief  sought  could  not  be  en- 
joyed, or  granting  it  would  be  uugatoi-y. 

lllv^iTQiiQnB, 

A  collision  takes  place  on  a  railway  in  consequence  of  some  neglect  or  default  of  the 
officials^  and  a  passenger  is  severely  hurt,  but  not  so  as  to  cause  death.  He  afterwards  dies 
without  having  instituted  any  suit.    The  cause  of  action  does  not  survive. 

This  is  s.  268  of  the  Indum  Succession  Act,  omitting  illustration  (b).     See  aniB^  p.  867. 

[90.  (1)  An  executor  or  administrator  has,  subject  to  the  provisions  of  this  section,  power 
to  dispoae,  as  he  thinks  fit,  of  all  or  any  of  the  property  for  the  time  being  vested  in  him  under 
section  4.  ^C/ 

r>  (2)  The  power  of  an  executor  to  dispose  of  immoveable  property  so  vested  in  him  is  sub- 

ject to  any  restriction  which  may  be  imposed  in  this  behalf  by  the  will  appointing  himj  unless 
probate  has  been  grranted  to  him  and  the  Court  which  granted  the  probate  permits  him  by  anS 
order  in  writing,  notwithstanding  the  restriction,  to  dispose  of  any  immoveable  property  spe- ! 
dfied  in  the  order  in  a  manner  permitted  by  the  order.  ' 

¥»         (3)  An  administrator  may  not,  without  the  previous  permission  of  the  Court  by  which  the 
letters  of  administration  were  granted, — 

(a)  mortgage,  charge  or  transfer  by  sale,  gift,  exchange  or  otherwise  any  immoveable 

property  f or  Jhe_  time  being  vested  in  him  under  section  4,  or  <^j.       ^ 

(3)  lease  any  such  property  for  a  term  exceeding  five  years.  isufZ  *tu 

(4)  A  disposal  of  property  by  an  executor  or  adminiatrator  in  contravention  of  sub-section  •>«^c>7 
(2)  or  sub-section  (8),  as  the  case  may  be,  is  voidable  at  the  instance  of  any  other  f^ygffn  in- 
terested in  the  property.  ^   Sb.     9c^(^jva  j^  lu   'hv*J^  ulC-^  .,/„•  .1.^  ^n^   s^^m.  t  ch^^-    2?Ca^  < 

i  (5)  Before  any  probate  or  letters  of  administration  is,  or  are  granted  under  this  Act  there 

/  shall  be  endorsed  thereon  or  annexed  thereto  a  copy  of  sub-section  (1),  (2)  and  (4),  or  of  sub- 
sections (1),  (3)  and  (4),  as' the  case  may  be. 

(6)  A  probate  or  letters  of  administration  shall  not  be  rendered  invalid  by  reason  of  the 
endorsement  or  annexure  required  by  the  last  foregoing  sub*  section  not  having  been  made 
thereon  or  attached  thereto,  nor  shall  ths  absence  of  8uoh*an  endorsement  or  annexure  autho- 
rise an  executor  or  administrator  to  act  otherwise  than  in  accordance  with  the  provisv)ns  of 
this  section.] 

This  section  has  been  substituted  for  the  former  s.  90*  which  is  repealed  by  s.  14  of  Act 

*  Section  90  now  repealed  was  as  follows : — 

90.  An  wteeutoT  or  adfnini%tTator  has  power,  with  the  consent  of  the  Court  by  which  the  pro- 
hate  or  letters  of  administiation  w<u  or  were  gf  anted,  to  dispose  of  the  property  of  the  deceased, 
i  "her  wholly  or  in  part,  in  such  manner  as  he  thinks  Jit : 

Provided  that  the  Court  may,  when  granting  probate  or  letters  of  administration,   exempt  the 
i       utor  or  adminisirator  from  the  necessity  of  obtaining  such  consent  as  to  the  whole  or  any  sped* 
J     i  part  of  the  assets  of  the  deceased. 

Illustrations, 

(a.)     The  deceased  has  made  a  specific  bequest  of  part  of  the  property.     The  executor,  not 
ing  assented  to  the  bequest,  sells  ths  subject  of  it  with  the  cojisent  of  the  Court.    The  sale  is 

V     d, 

(b,)    The  executor,  in  the  exercise  of  his  discretion,  mortgages  a  part  of  the  immoveable  estate 

t      he  deceased  with  the  consent  of  the  Court.    The  moi-tnana  is  valid,     [Uupealed  by  s.  12  of  Act 

'     of  1889.J 
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VI  of  1869.    The  section  of  the  Indian  Succession  Act  dealing  with  the  same  matter  is  a.   269. 
See  ante,  p.  367,  869,  370,  408.    See  s.  19  of  Act  VI  of  1889. 

91.  If  an  ezeontor  or  administrator  purchases,  either  direo^y  or  isdireoUy,  aaj  part 
of  the  property  of  the  deceased,  the  sale  is  voidable  at  the  instance  of  anjr  other  person 
interested  in  the  property  sold. 

This  is  s.  270  of  the  Indian  Succession  Act.    See  antey  pp.  371,  406. 

92.  When  there  are  several  executors  or  administrators,  the  powers  of  all  may,  in  the 
/  absence  of  any  direction  to  the  contrary  in  the  will  or  grant  of  letters  of  administration,  bo 

exercised  by  any  one  of  them  who  has  proved  the  will  or  taken  out  adminutratimi. 

lUy^strations, 

(a.)    One  of  several  executors  has  power  to  release  a  debt  due  to  the  deceased, 
(b.)    One  has  power  to  surrender  a  lease. 

( c.)     One  has  power  to  sell  the  property  of  the  deceased,  moveable  or  immoveable, 
(d.)    One  has  power  to  assent  to  a  legacy. 

(e.)    One  has  power  to  endorse  a  promissory  note  p'byable  to  the  deceased. 
(/.)    The  will  appoints  A,  B,  C  and  D  to  be  executors,  and  directs  that  two  of  them  shall 
be  a  quorum.    No  act  can  be  done  by  a  single  executor. 

This  is  s.  271  of  the  Indian  Succession  Act.    See  ante,  pp.  320,  371,  372. 

93.  Upon  the  death  of  one  or  more  of  several    executors  or  administratorra,  all  the 
'    powers  of  the  office  become,  in  the  absence  of  any  directed  to  the  contrary  in  the  will  or  grant 

of  letters  of  administration,  vested  in  the  survivors  or  survivor. 

This  is  s.  272  of  the  Indian  Succession  Act.    See  ante,  pp.  322,  371,  402. 

94.  The  adminstrator  of  effects  unadministered  has,  with  respect  to  such  effects,  the 
same  powers  as  the  original  executor  or  administrator. 

This  is  s.  273  of  the  Indian  Succession  Act.    See  ante,  p.  372. 

95.  An  administrator  during  minority  has  all  the  powers  of  an  ordinary  administer. 
This  is  s.  274  of  the  Indian  Succession  Act.     See  ante,  p.  337. 

96.  When  probate  or  letters  of  administration  shall  have  been  granted  to  a  married, 
woman,  she  has  all  the  powers  of  an  ordinary  executor  or  adminstrator. 

This  is  B.  275  of  the  Indian  Succession  Act.    See  ante,  p.  372. 

CHAPTER  VII. 

OF   THE   DUTIES  OF  AN   EXECUTOB  OB  ADMINISTKATOIL 

97.  It  is  the  duty  of  an  executor  to  provide  funds  for  the  performance  of  the  neecesaxy 
funeral  ceremonies  of  the  deceased  in  a  manner  suitable  to  his  condition,  if  he  has  left  pro- 
perty sufficient  for  the  purpose. 

While  it  is  the  duty  of  an  executor  under  s.  276  of  the  Indian  Succession  Act  to  perform 

the  funeral  of  the  deceased  in  a  suitable  manner,  under  this  section,  it  is  his  duty  ooly  to 

provide  funds  for  the  performance  of  the  necessary  ceremonies.    See  ante,  p.  372. 

'^^  ^l'i\  [98.     (1)  An  executor  or  administrator  shall,  within  six  months  from  the  grant  of  probate 

C^"^  4jU'  or  letters  of  administration,  or  within  such  further  time  as  the  Court  which  granted  the 

i    at.  probate  or  letters  may  from  time  to  time  appoint,  exhibit  in  that  Court  an  inventory  contam- 

i\e.a  ing  a  full  and  true  estimate  of  all  the  property  in  possession,  and  all  the  credits,  and  also  all 

' '  the  debts  owing  by  any  person  to  which  the  executor  or  administrator  is  entitled  in  that 

character,  and  shall  in  like  manner,  within  one  year  from  the  grant  or  within  such  farther 

time  as  the  said  Court  may  from  time  to  time  appoint,  exhibit  an  account  of  the  estate,  showing 

the  assets  which  have  come  to  his  hands  and  the  manner  in  which  they  have  been  applied 

or  disposed  of. 

(2)  The  High  Court  may  from  time  to  time  prescribe  the  form  in  which  an  inventory 
or  account  under  this  section  is  to  be  exhibited. 

(3)  If  an  executor  or  administrator,  on  being  required  by  the  Court  to  exhibit  Sw  ! 
'                  tory  or  account  under  this  section,  intentionally  omits  to  comply  with  the  requisition,  b  ~ 

be  deemed  to  have  committed  an  offence  under  section  176  of  the  Indian  Penal  Code. 

(4)  The  exhibition  of  an  intentionally  false  inventory  or  account  under  this  seoti) 
be  deemed  to  be  an  offence  under  section  198  of  that  Code.] 

This  section  has  been  substituted  by  s.  15  of  Act  YI  of  1889  for  the  section  formei.^ 
bered  98.*    It  corresponds  with  s.  277  of  the  Indian  Succession  Act.    See  ante,  pp.  87^  ' 

• 

♦  Section  98  now  repealed  was  as  follows : — 

98.  An  executor  or  administrator  shall,  within  sim  months  fin&m  tM  gratU  of  pn 
»tters  of  administration,  exhibit  in  the  Court  by  which  the  same  has  w  hai9e  hetm 
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99.  In  all  oa«e«  where  [it  is  sought  to  ohtaina  grant — Repealed  by  a.  16  of  Act  VI  of  1889] 
**  a  grant  has  been  made  **  of  probate  or  letters  of  administration  intended  to  hare  effect 
throughout  the  whole  of  British  India,  the  executor,  or  [ths  person  applying  for  administra- 
tion,— Repealed  by  s.  16  of  Act  VI  of  1889]  "  administrator"  shall  include  in  the  inventory  of 
the  oSeoto  of  the  deceased  all  his  moveable  or  immoveable  property  situate  in  British  India : 

And  the  valae  of  such  property  situate  in  each  province  shall  be  separately  stated  in  such 
hkventory,  and  the  probate  or  letters  of  administration  shall  be  chargeable  with  a  fee  oorrespond- 
iqg  to  the  entire  amount  or  value  of  the  property  affected  thereby  wheresoever  situate  within 
British  India. 

The  words  in  inverted  eommas  have  been  substituted  for  the  words  in  brackets  by  s.  l6 
of  Act  VI  of  1889.  The  oorreeponding  section  of  the  Indian  Succession  Act  in  s.  277  A.  See 
ante,  p.  874. 

100.  The  executor  or  administrator  shall  collect,  with  reasonable  diligence,  the  property 
of  the  deceased  and  the  debts  that  were  due  to  him  at  the  time  of  his  death. 

This  is  s.  278  of  the  Indian  Succession  Act.    See  antCf  p.  374. 

101.  Funeral  expenses  to  a  reasonable  amount,  according  to  the  degree  and  quality  of  the 
deoeaaed,  and  deathbed  charges,  including  fees  foi^edical  attendance,  and  board  and  lodging 
for  one  month  previous  to  his  death,  are  to  be  paid  oef ore  all  debts. 

This  is  8.  279  of  the  Indian  Succession  Act.     See  antSy  pp.  375,  380. 

102.  The  expenses  of  obtaining  probate  or  letters  of  administration,  including  the  costs 
incnrred  for  or  in  respect  of  any  judicial  proceedings  th&t  may  be  necessary  for  administering 
the  estate  are  to  be  paid  next  after  the  funeral  expenses  and  deathbed  charges. 

This  is  s.  280  of  the  Indian  Succession  Act.     See  ante,  pp.  376,  880. 

108.  Wages  due  for  services  rendered  to  the  deceased  within  three  months  next  preceding 
his  death  by  any  labourer,  artizan  or  domestic  servant  are  next  to  be  paid,  and  then  the  other 
debts  of  the  deceased  according  to  their  respective  priorities  (if  any). 

This  is  s.  281  of  the  Indian  Succession  Act,  with  the  addition  of  the  words  "  according 
to  their  respective  priorities  (if  any)."     See  ante,  p.  376. 

104.  Save  as  aforesaid,  no  creditor  is  to  have  a  right  of  priority  over  another. 

But  the  executor  or  administrator  shall  pay  all  such  debts  as  he  knows  of,  including  his 
own,  equally  and  ratably,  as  far  as  the  assets  of  the  deceased  will  extend. 

This  is  s.  282  of  the  Indian  Succession  Act,  omitting  the  words  "  by  reason  that  his  debt 
IB  Booored  by  an  instrument  under  seal  or  on  any  other  account,"  after  the  words  **  over 
another"  in  the  first  clause.     See  ante,  pp.  366,  376. 

105.  Debts  of  every  description  must  be  paid  before  any  legacy. 
This  is  s.  285  of  the  Indian  Succession  Act.     See  ante,  p.  379. 

106.  If  the  estate  of  the  deceased  is  subject  to  any  contingent  liabilities,  an  executor  or 
administrator  is  not  bound  to  pay  any  legacy  without  a  sufficient  indemnity  to  meet  the 
liabilities  whenever  they  may  become  due. 

This  is  s.  286  of  the  Indian  Succession  Act.     See  ante,  p.  379. 

107.  If  the  assets,  after  payment  of  debts,  necessary  expenses,  and  specific  legacies,  are 
not  sufficient  to  pay  all  the  general  legacies  in  full,  the  latter  shall  abate  or  bo  diminished  in 
cqoal  |Jh>portion8 ; 

•  and,  in  the  absence  of  any  direction  to  the  contrary  in  the  will,  the  executor  has  no  right 

to  pay  one  legatee  in  preference  to  another,  nor  to  retain  any  money  on  account  of  a  legacy  to 
himself  or  to  any  person  for  whom  he  is  a  trustee. 

This  ie  s.  287  of  the  Indian  Succession  Act.     See  arUe,  p.  380. 

\106.  Where  there  is  a  specific  legacy,  and  the  assets  are  sufficient  for  the  payment  of 
debts  and  neeessary  expenses,  the  thing  specified  must  be  delivered  to  the  legatee  without  any 
abatement. 

This  is  s.  288  of  the  Indian  Succession  Act.     See  antCt  p.  276. 

109.    Where  there  is  a  demonstrative  legacy,  and  the  assets  are  sufficient  for  the  payment 

of  debts  and  necessary  expenses,  the  legatee  has  a  preferential  claim  for  payment  of  his  legacy 

— t  of  the  fund  from  which  the  legacy  is  directed  to  be  paid  until  such  fund  is  exhausted,  and 

alter  the  fund  is  exhausted,  part  of  the  legacy  still  remains  unpaid,  ho  is  entitled  to  rank 

the  remainder  against  the  general  assets  as  for  a  legacy  of  the  amount  of  such  unpaid 

lainder. 

This  is  8.  289  of  the  Indian  Suocession  Act.    See  ante,  p.  882. 

^entory  containing  a  fuU  and  true  estimate  of  all  the  property  in  possession,  and  all  the  credits, 

4  also  all  the  debts  owing  hy  any  person  or  persons  to  which  the  executor  or  administrator  is 

itled  in  that  character^  and  shall,  in  like  manner,  within  M*e  year  from  the  date  aforesaid, 

ihit  «n  account  of  the  estate,  showing  the  assets  that  have  come  to  his  hands,  and  the  manner 

which  they  have  been  applied  or  disposed  of, — Repealed  by  s.  15  of  Act  VI  of  1889. 
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110.  If  the  assets  are  not  soffioient  to  answer  the  debts  and  the  specific  legacies,  an 
abatement  shall  be  made  from  the  latter  rateably  in  proportion  to  their  respective  anuraiitfl. 

Illustrations, 

A  has  bequeathed  to  B  a  diamond-ring,  valued  at  600  rupees,  and  to  G  a  horse,  valued  at 
1,000  rupees.  It  is  found  necessary  to  sell  all  the  effects  of  the  testator,  and  his  assets,  after 
payment  of  debts,  are  only  1,000  rupees  Of  this  sum  rupees  8d8-5-4  are  to  be  paid  to  B,  and 
rupees  666-10-8  to  C 

This  is  s.  290  of  the  Indian  Succession  Act.     See  ante,  p.  382. 

111.  For  the  purpose  of  abatement,  a  legacy  for  life,  a  sum  appropriated  by  the  will  to 
produce  an  annuity,  and  the  value  of  an  annuity  when  no  sum  has  been  appropriated  to  pro- 
duce it,  shall  be  treated  as  general  legacies. 

This  is  8.  201  of  the  Indian  Succession  Act.    See  antSf  pp.  300,  381. 

CHAPTER  Vlll. 

OF   TUE   EXECUTOB's   ASSENT   TO   A    LEGACY. 

112.  The  assent  of  the  executor  is  necessary  to  complete  a  legatee's  title  to  his  legacy. 

Illustrations, 

(a.)  A  by  his  will  bequeaths  to  B  his  Government  paper,  which  is  in  deposit  with  the 
Bank  of  Bengal.  The  Bank  has  no  authority  to  deliver  the  securities,  nor  B  a  right  to  take 
possession  of  them,  without  the  assent  of  the  executor. 

(6.)  A  by  his  will  has  bequeathed  to  C  his  house  in  Calcutta  in  the  tenancy  of  B.  C  is 
not  entitled  to  receive  the  rents  without  the  assent  of  the  executor. 

This  is  s.  292  of  the  Indian  Succession  Act.     See  ante,  pp.  382,  399,  405. 

113.  The  assent  of  the  executor  to  a  specific  bequest  shall  be  sufficient  to  divest  his  in- 
terest as  executor  therein,  and  to  transfer  the  subject  of  the  bequest  to  the  legatee,  unless  the 
nature  or  the  circumstances  of  the  property  require  that  it  shall  be  transferred  in  a  partioolar 
way. 

This  assent  may  be  verbal,  and  it  may  be  either  express  or  implied  from  the  oondect  of 
the  executor. 

Illustrations, 

(a.)  A  horse  is  bequeathed.  The  executor  requests  the  legatee  to  dispose  of  it,  or  a 
third  party  proposes  to  purchase  the  horse  from  the  executor,  and  he  directs  him  to  apply  to 
the  legatee.    Assent  to  the  legacy  is  implied. 

(b.)  The  interest  of  a  fund  is  directed  by  the  will  to  be  applied  for  the  maintenance  of 
the  legatee  during  his  minority.  The  executor  commences  so  to  apply  it.  This  is  an  assent 
to  the  whole  of  the  bequest. 

(c.)  A  bequest  is  made  of  a  fund  to  A,  and  after  him  to  B.  The  executor  pays  ths 
interest  of  the  fund  to  A.     This  is  an  implied  assent  to  the  bequest  to  B. 

(d.)  Executors  die  after  paying  all  the  debts  of  the  testator,  but  before  satisfaoticm  of 
specific  legacies.    Assent  to  the  legacies  may  be  presumed. 

(e.)  A  person  to  whom  a  specific  article  has  been  bequeathed  takes  possession  of  it  and 
retains  it  without  any  objection  on  the  part  of  the  executor.    His  assent  may  be  presumed. 

This  is  s.  293  of  the  Indian  Succession  Act.    See  ante,  pp.  869,  382,  388,  406. 

114.  The  assent  of  an  executor  to  a  legacy  may  be  conditional,  and  if  the  condition  be 
one  which  he  has  a  right  to  enforce,  and  it  is  not  performed,  there  is  no  assent. 

Illustrations, 

(a.)  A  bequeaths  to  B  his  lands  of  Sultanpur,  which,  at  the  date  of  will,  and  at  the  dMth 
of  A,  were  subject  to  a  mortgage  for  10,000  rupees.  The  executor  assents  to  the  bequesi  i 
condition  that  B  shall,  within  a  limited  time,  pay  the  amount  due  on  the  mortgage  at  b 
testator's  death.    The  amount  is  not  paid.    There  is  no  assent. 

(&.)  The  executor  assents  to  a  bequest  on  condition  that  the  legatee  shall  pay  him  a  i 
of  money.     The  payment  is  not  made.    The  assent  is  nevertheless  valid. 

This  is  s.  294  of  the  Indian  Succession  Act.    See  ante,  p.  382. 

115.    When  the  executor  is  a  legatee,  his  assent  to  his  own  legacy  is  necessary  to  < 
Dlete  his  title  to  it,  in  the  same  way  as  it  is  required  when  the  bequest  is  to  another  pe"     , 
ud  his  assent  may  in  like  manner  be  express  or  implied. 

Assent  shall  be  implied  if  in  his  manner  of  administering  the  property  he  does  aoj      i 
uch  is  referable  to  his  character  of  legatee  and  is  not  referable  to  his  character  of  execi 
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HhMtration* 

An  exeontor  takes  the  rent  of  a  honse  or  the  interest  of  Gk>7emment  secnrities  bequeathed 
to  him,  and  applies  it  to  his  own  nse.    This  is  assent. 

This  is  s.  295  of  the  Indian  Snccession  Act.    See  antej'p.  882 . 

116.  The  assent  of  the  ezeontor  to  a  legacj  gives  effect  to  it  from  the  death  of  the 
testator. 

Illustrations, 

(a.)  A  legatee  sells  his  legacy  before  it  is  assented  to  by  the  executor.  The  executor's 
sabsequent  assent  op  erates  for  the  benefit  of  the  purchaser,  and  completes  his  title  to  the 
legacy. 

(h.)  A  bequeaths  1,000  rupees  to  B  with  interest  from  his  death.  The  executor  does  not 
assent  to  this  legacy  until  the  expiration  of  a  year  from  A's  death.  B  is  entitled  to  interest 
from  the  death  of  A. 

This  is  8.  296  of  the  Indian  Succession  Act.    See  ante,  p.  388. 

117.  An  executor  is  not  bound  to  pay  or  deliver  any  legacy  until  the  expiration  of  one 
year  from  the  testator's  death. 

Illustration. 

A  by  his  will  directs  his  legacies  to  be  paid  within  six  months  after  his  death.    The  exe- 
cutor is  not  bound  to  pay  them  before  the  expiration  of  a  year. 
This  is  s.  297  of  the  Indian  Suc^session  Act.    See  ante,  p.  883. 

CHAPTER  IX. 

OP  THE   PAYMENT  AND  APPORTIONMENT  OP  ANNUITIES. 

118.  Where  an  annuity  is  given  by  the  will,  and  no  time  is  fixed  for  its  commencement, 
it  shall  commence  from  the  testator's  death,  and  the  first  payment  shall  be  made  at  the  ex- 
piration of  a  year  next  after  that  event. 

This  is  s.  298  of  the  Indian  Succession  Act.     See  ante,  p.  388. 

119.  Where  there  is  a  direction  that  the  annuity  shall  be  paid  quarterly  or  monthly,  the 
first  payment  shall  be  due  at  the  end  of  the  first  quarter  or  first  month,  as  the  case  may  be, 
after  the  testator's  death,  and  shall,  if  the  executors  think  fit,  be  paid  when  due ;  but  the 
executor  shall  not  be  bound  to  pay  it  till  the  end  of  the  year. 

This  is  s.  299  of  the  Indian  Succession  Act.     See  an^e,  p.  801. 

120.  Where  there  is  a  direction  that  first  payment  of  an  annuity  shall  be  made  within 
one  month  or  any  other  division  of  time  from  the  death  of  the  testator,  or  on  a  day  certain, 
the  snocessive  payments  are  to  be  made  on  the  anniversary  of  the  earliest  day  on  which  the 
will  authorizes  the  first  payment  to  be  made ; 

and  if  the  annuitant  dies  in  the  interval  between  the  times  of  payment,  an  apportioned 
share  of  the  annuity  shall  be  paid  to  his  representative. 

This  is  8.  800  of  the  Indian  Succession  Act.    See  ante,  p.  801. 

CHAPTER  X. 

OF  THE  INVESTMENT  OP  FUNDS  TO  PROVIDE  FOR  LEGACIES. 

121.  Where  a  legacy,  not  being  a  specific  legacy,  is  given  for  life,  the  sum  bequeathed 
shall,  at  the  end  of  the  year,  be  invested  in  such  securities  as  the  High  Court  may,  by  any 
general  rule  to  be  made  from  time  to  time,  authorize  or  direct,  and  the  proceeds  thereof  shall 
be  paid  to  the  legatee  as  the  same  shall  accrue  due. 

This  is  s.  801  of  the  Indian  Succession  Act.    See  ante^  pp.  801,  886. 

122.  Where  a  general  legacy  is  given  to  be  paid  at  a  future  time,  the  executor  shall 
invest  a  sum  sufficient  to  meet  it  in  securities  of  the  kind  mentioned  in  the  last  preceding 
section. 

The  intermediate  interest  shall  form  part  of  the  residue  of  the  testator's  estate. 
This  is  s.  802  of  the  Indian  Succession  Act.     See  ante,  p.  886. 

123.  Where  an  annuity  is  given,  and  no  fund  is  charged  with  its  payment  or  appropriated 
by  the  will  to  answer  it,  a  Government  annuity  of  the  specified  amount  shall  be  purchased,  or, 

if  no  such  annuity  can  be  obtained,  then  a  sum  sufficient  to  produce  the  annuity  shall  be 
invested  for  that  purpose  in'  Such  securities  as  the  High  Court  may,  by  any  general  rule  to  be 
made  from  time  to  time,  authorize  or  direct. 

This  is  8.  808  of  the  Indian  Succession  Act.    See  amte,  p.  801. 
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124.  Where  a  bequest  is  contingent,  the  ezeoator  is  not  bound  to  invest  the  amoanfc  of 
the  legacy,  but  may  transfer  the  whole  residue  of  the  estate  to  the  residaazy  legatee  (if  any) 
on  his  giving  sufficient  security  for  the  payment  of  the  legacy  if  it  shall  become  due. 

This  is  8.  304  of  the  Indian  Succession  Act.    See  anUf  p.  38G. 

126.  Where  the  testator  has  bequeathed  the  residue  of  his  estate  to  a  person  for  life,  with 
a  direction  that  it  shall  be  invested  in  certain  specified  securities,  so  much  of  the  estate  as  is 
not  at  the  time  of  his  death  invested  in  securities  of  the  specified  kind  shall  be  converted  into 
money  and  invested  in  such  securities. 

This  is  s.  806  of  the  Indian  Succession  Act.     See  ante,  p.  386. 

126.  Such  conversion  and  investment  as  are  contemplated  by  the  last  preceding  eectioa. 
shall  be  made  at  such  times  and  in  such  manner  as  the  executor  in  his  discretion  thinks  fit : 

and,  until  such  conversion  and  investment  shall  be  completed,  the  person  who  would  be 
for  the  time  being  entitled  to  the  income  of  the  fund  when  so  invested  shall  receive  interest 
at  the  rate  of  six  per  cent,  per  annum  upon  the  market- value  (to  be  computed  as  of  the  date  of 
the  testator's  death)  of  such  part  of  the  fund  as  shall  not  yet  have  been  so  invested. 

This  is  s.  307  of  the  Indian  Succession  Act,  the  rate  of  interest,  however,  being  altered 
from  4  per  cent,  to  6  per  cent. 

See  antef  p.  386. 

127.  Where,  by  the  terms  of  a  bequest,  the  legatee  is  entitled  to  the  immediate  payment 
or  possession  of  the  money  or  thing  bequeathed,  but  is  a  minor,  and  there  is  no  direction  in  tlie 
will  to  pay  it  to  any  person  on  his  behalf,  the  executor  or  administrator  shall  pay  or  deliver 
the  same  into  the  Court  of  the  District  Judge  by  whom,  or  by  whose  District  Ddegate,  the 
probate  was,  or  letters  of  administration  with  the  will  annexed  were,  gpranted,  to  the  aoooant 
ef  the  legatee,  unless  the  legatee  be  a  ward  of  the  Court  of  Wards  ;  and,  if  the  legatee  be  a 
ward  of  the  Court  of  Wards,  the  legacy  shall  be  paid  into  that  Court  to  his  account ; 

and  such  payment  into  the  Court  of  the  District  Judge,  or  into  the  Court  of  Wards,  as  the 
case  may  be,  shall  be  a  sufficient  discharge  for  the  money  so  paid  ; 

and  such  money,  when  paid  in,  shall  be  invested  in  the  purchase  of  Government  seeoritiea, 
which,  with  the  interest  thereon,  shall  be  transferred  or  paid  to  the  person  entitled  thereto,  or 
otherwise  applied  for  his  benefit,  as  the  Judge  or  the  Court  of  Wards,  as  the  case  may  be, 

may  direct.  ,..-._.« 

This  is  s.  308  of  the  Indian  Succession  Act.    See  antct  p.  886.     See  s.  82  of  Aot  XVTII  of 

1864  (The  Official  Trustee's  Act). 

CHAPTER  XI. 

OF  THB   PRODUCE   AND   INTBBB8T  OV   L1EGACIB8. 

128.  The  legatee  of  a  specific  legacy  is  entitled  to  the  clear  produce  thereof,  if  any,  from 

the  testator's  death. 

Exception. — A  specific  bequest,  contingent  in  its  terms,  does  not  oompnse  the  produce  of 
the  legacy  between  the  death  of  the  testator  and  the  vesting  of  the  legacy. 

The  clear  produce  of  it  forms  part  of  the  residue  of  the  testator's  estate. 

Illustrations, 

(a.)  A  bequeaths  his  fiock  of  sheep  to  B.  Between  the  death  of  A  and  delivery  by  lus 
executor  the  sheep  are  shorn,  or  some  of  the  ewes  produce  lambs.    The  wool  and  lambs  are 

the  property  of  B. 

(h.)  A  bequeaths  his  Government  securities  to  B,  but  postpones  the  delivery  of  them  tiS 
the  death  of  C.  The  interest  which  falls  due  between  the  death  of  A  and  the  death  of  O  be- 
longs to  B,  and  must,  unless  he  is  a  minor,  be  paid  to  him  as  it  is  received. 

(c.)  The  testator  bequeaths  all  his  four  per  cent.  Government  promissory  notes  to  A 
when  he  shall  complete  the  age  of  18.  A,  if  he  complete  that  age,  is  entitled  to  reoeive  the 
notes,  but  the  interest  which  accrues  in  respect  of  them,  between  the  testator's  death  and  A's 
completing  18,  forms  part  of  the  residue. 

This  is  8.  309  of  the  Indian  Succession  Act.    See  ante,  pp.  277,  288,  887. 

129.  The  legatee  under  a  general  residuary  bequest  is  entitled  to  the  produce  € 
residuary  fund  from  the  testator's  death. 

Exception. — A  general  residuary  bequest  contingent  in  its  terms  does  not  oompriac 
income  which  may  accrue  upon  the  fund  bequeathed  between  the  death    of    the    test 
and  the  vesting  of  the  legacy. 

Such  income  goes  as  undisposed  of. 

Illustrations, 

(a  )    The  testator  bequeaths  the  residue  of  his  property  to  A,  a  minor,  to  be  paid  t 
ifhen  he  shall  complete  the  age  of  18.    The  income  from  the  testator's  desith  belong  tc 
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(b,)  The  testator  bequeaths  the  residae  of  his  property  to  A  when  he  shall  complete 
the  age  of  18.  A,  if  he  complete  that  a^,  is  entitled  to  receive  the  residne.  The  income 
which  has  acoraed  in  respect  of  it  since  the  testator's  death  g^es  as  undisposed  of. 

This  is  s.  310  of  the  Indian  Saooessioa  Act.    See  ante,  p.  387. 

ISO.  Where  no  time  has  been  fixed  for  the  payment  of  a  general  legacy,  interest  begins 
to  ran  from  the  expiration  of  one  year  from  the  testator's  death. 

Emeeption, — fl.)  Where  the  legacy  is  bequeathed  in  satisfaction  of  a  debt,  interest  mns 
from  the  death  of  the  testator. 

(2  )  Where  the  testator  was  a  parent  or  a  more  remote  ancestor  of  the  legatee,  or  has 
pot  himself  in  the  place  of  a  parent  of  the  legatee,  the  legacy  shall  bear  interest  from  the 
death  of  the  testator. 

(3.^  Where  a  snm  is  bequeathed  to  a  minor  with  a  direction  to  pay  for  his  maintenance 
oat  of  it  interest  is  payable  from  the  death  of  the  testator. 

Tins  is  8.  811  of  the  Indian  Succession  Act.     See  antef  p.  887. 

131.  Where  a  time  has  been  fixed  for  the  payment  of  a  general  legacy,  interest  begins  to 
ran  from  the  time  so  fixed. 

The  interest  up  to  such  time  forms  part  of  the  residae  of  the  testator's  estate. 

E»eepHon, — Where  the  testator  was  a  parent  or  a  more  remote  ancestor  of  the  legatee, 
or  has  put  himself  in  the  place  of  a  parent  of  the  legatee,  and  the  legatee  is  a  minor,  the 
legacy  shall  bear  interest  from  the  death  of  the  testator,  unless  a  specific  sum  is  given  by  the 
will  for  maintenance,  or  unless  the  will  contoins  a  direction  to  the  contrary. 

This  is  s.  812  of  the  Indian  Succession  Act.     See  ante,  p.  888. 

132.  The  rate  of  interest  shall  be  six  per  cent,  per  annum. 

In  the  corresponding  section  (318)  of  the  Indian  Succession  Act,  the  rate  of  interest  is 
four  per  cent.     See  p  888. 

183.  No  interest  is  payable  on  the  arrears  of  an  annuity  within  the  first  year  from  the 
death  of  the  testator,  although  a  period  earlier  than  the  expiration  of  that  year  may  have 
been  fixed  by  the  will  for  making  the  first  payment  of  the  annuity. 

This  is  s.  314  of  the  Indian  Succession  Act.     See  ante,  p.  888. 

134.  Where  a  sum  of  money  is  directed  to  be  invested  to  produce  an  annuity,  interest  is 
payable  on  it  from  the  death  of  the  testator. 

This  is  s.  315  of  the  Indian  Saccession  Act.    See  ante,  p.  388. 

CHAPTER  XII. 

or  THB  BRFUNDING  OF  LEOACISS. 

135.  An  executor  who  has  paid  a  legacy  under  the  order  of  a  Judge,  is  entitled  to  call 
npon  the  legatee  to  refund  in  the  event  of  the  assets  proving  insufiicient  to  pay  all  the 
l^^ies. 

This  is  B.  316  of  the  Indian  Succession  Act.    See  ante,  p.  383. 

136.  When  an  executor  has  voluntarily  paid  a  legacy,  he  cannot  call  upon  a  legatee 
to  refund  in  the  event  of  the  assets  proving  insufficient  to  pay  all  the  legacies. 

This  is  s.  317  of  the  Indian  Succession  Act      See  ante,  pp.  380,  884. 

137.  When  the  time  prescribed  by  the  will  for  the  performance  of  a  condition  has 
elapsed,  without  the  condition  having  been  performed,  and  the  executor  has  thereupon,  with- 
out fraud,  distributed  the  assets  ;  in  suoh  case,  if  further  time  has,  under  the  second  clause 
of  this  section,  been  allowed  for  the  performance  of  the  condition,  and  the  condition  has  been 
performed  accordingly,  the  legacy  cannot  be  claimed  from  the  executor,  but  those  to  whom 
he  has  paid  it  are  luble  to  refund  the  amount. 

Where  the  will  requires  an  act  to  be  performed  by  the  legatee  within  a  specified  time, 
either  as  a  condition  to  be  fulfilled  before  the  legacy  is  enjoyed,  or  as  a  condition  upon  the 
non*f alfilment  of  which  the  subject-matter  of  the  bequest  is  to  go  over  to  another  person,  or 
the  bequest  is  to  cease  to  have  effect,  the  act  must  be  performed  within  the  time  specified, 
a  ~  388  the  performance  of  it  be  prevented  by  fraud,  in  which  case  such  further  time  shall  be 
a     wed  as  is  requisite  to  make  up  for  the  delay  caused  by  such  fraud. 

This  section  embodies  ss.  318  and  124  of  the  Indian  Succession  Act.    See  ante,  p.  264. 

138.  When  the  executor  has  paid  away  the  assets  in  legacies,  and  he  is  afterwards  obliged 
ti  discharge  a  debt  of  which  he  had  no  previous  notice,  he  is  entitled  to  call  upon  each  legatee 
t4     "ef  and  in  proportion. 

This  is  s.  319  of  the  Indian  Succession  Act.     See  ante,  p.  888. 

Where  an  executor  or  administrator  has  given  such  notices  as  the  High  Court  may,  by 

a    T  general  rule  to  be  made  from  time  to  time,  prescribe,  for  creditors  and  others  to  send 

'  11    to  him  their  claims  against  the  estate  of  the  deceased,  he  shall,  at  the  expiration  of  time 

t]    rein  named  for  sending  in  claims,  be  at  liberty  to  distribute  the  assets,  or  any  part  there- 

o    in  di8(diarge  of  such  lawful  daims  as  he  knows  of,  and  shall  not  be  liable  for  the  assets 

J  J  J 
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BO  distiibttted  to  any  person  of  whocie  efcum  he  has  not  had  notice  at  the  time  of  snch  diitri- 
bntion  $ 

bnt  nothing  herein  contained  shall  prejadioe  the  right  of  any  creditor  or  ^dannaot  to 
follow  the  assets,  or  any  part  thereof,  in  the  hands  of  the  persona  who  may  have  xeoeivsd  the 
same  respectively. 

This  is  s.  820  of  the  Indian  Sncoession  Act,  with  a  slight  alteration  as  to  the  noiioeB  to 
be  given.  Under  the  Sncoession  Act,  the  notices  instead  of  being  snch  as  the  "  High  Gooxt 
may,  by  any  general  mle  to  be  made  from  time  to  time  prescribe,"  are  to  be  sach  as  wonld 
have  been  given  by  the  High  Conrt  in  an  adminstration-snit.    See  aiue,  p.  884. 

140.  A  creditor  who  has  not  received  payment  of  his  debt  may  caXL  upon  a  legatee  who 
has  received  payment  of  hie  legacy  to  refnnd,  whether  the  assets  of  the  iestator'B  estels 
were  or  were  not  snffioient  at  the  time  of  his  death  to  pay  both  debts  and  legacies,  and  wbe* 
ther  th€(  payment  of  the  legacy  by  the  execator  was  voluntary  or  not. 

This  section  corresponds  with  s.  321  of  the  Indian  Snocession  Act.    Bee  ante,  p.  864. 
See  Act  XT  of  1877,  sched.  ii,  art.  43. 

141.  If  the  assets  were  sufficient  to  satisfy  all  the  legacies  at  the  time  of  the  testatoi^i 
oeath,  a  legatee  who  has  not  received  payment  of  his  legacy,  or  who  has  been  oompdled  to 
refnnd  under  the  last  preceding  section,  cannot  oblige  one  who  has  received  payment  in  fnll 
to  refnnd,  whether  the  legacy  were  paid  to  him  with  or  without  suit,  althongh  the  assets  haw 
subsequently  become  deficient  by  the  wasting  ol  the  executor. 

This  is  s.  322  of  the  Indian  Succession  Act.     See  ants,  p.  884. 

142.  If  the  assets  were  not  sufficient  to  satisfy  all  the  legacies  at  the  time  of  the  tostatar^s 
death,  a  legatee  who  has  not  received  payment  of  his  legacy  mnst,  before  he  oan  caU  on  a 
satisfied  legatee  to  refund,  first  proceed  against  the  executor  if  he  is  solvent ;  bnt,  if  the 
executor  is  insolvent  or  not  liable  to  pay,  the  unsatisfied  legatee  can  obl%e  each  satisfied 
legatee  to  refund  in  proportion. 

This  is  s.  828  of  the  Indian  Succession  Act.  See  ante,  p.  884.  See  also  s.  186  of  this  Aot, 
supra,  p.  870. 

148.  The  refunding  of  one  legatee  to  another  shall  not  exceed  the  sum  by  which  the 
satisfied  legacy  ought  to  have  been  properly  administered. 

Uluatration, 

A  has  bequeathed  240  rupees  to  B,  480  rupees  to  G,  and  720  rupees  to  D.  The  assets  are 
only  1,000  rupees,  and  if  properly  administered  would  g^ve  200  rupees  to  B,  400  rupees  to  C, 
and  600  rupees  to  D.  G  and  D  have  been  paid  their  legacies  in  full,  leaving  nothing  to  B.  B 
can  oblige  G  to  refund  80  rupees,  and  D  to  refund  120  rupees. 

This  is  s-  824  of  the  Indian  Succession  Act.     See  ante,  p.  884. 

144.  The  refunding  shall  in  all  cases  be  without  interest. 
This  is  s.  826  of  the  Indian  Succession  Act.    See  ante,  p.  884. 

145.  The  surplus  or  residue  of  the  deceased'e  property  after  payment  of  debts  and  legs- 
cies,  shall  be  paid  to  the  residuary  legatee  when  any  has  been  appointed  by  the  will. 

This  is  8. 326  of  the  Indian  Succession  Act.    See  ante,  p.  886. 

CHAPTER  XIII. 

OF  THS  LIABILITY  OF  AN  EXECUTOR  OF  ADMINISTRATOR  FOR  DGVASTATION. 

146.  When  an  executor  or  administrator  misapplies  the  estate  of  the  deceased,  or  sub- 
jects it  to  loss  or  damage,  he  is  liable  to  make  good  the  loss  or  damage  so  occasioned. 

Illustrations, 

(a.)  The  executor  pays  out  of  the  estate  an  unfounded  claim.  He  is  liable  to  make  good 
the  loss  caused  by  the  payment. 

(6.)  The  deceased  had  a  valuable  lease  renewable  by  notice,  which  the  exeentor  nsgleeCs 
to  give  at  the  proper  time.    The  executor  is  liable  to  make  good  the  loss  caused  by  the  neg *   i. 

(e,)  The  deceased  had  a  lease  of  less  value  than  the  rent  payable  for  it^  bnt  tennii  )e 
on  notice  at  a  particular  time.  The  executor  neglects  to  g^ve  the  notice.  He  is  liable  to "  ^ 
good  the  loss. 

This  is  s.  827  of  the  Indian  Succession  Act.    See  ante,  p.  888. 

147.  When  an  executor  or  administrator  occasions  a  loss  to  the  estate  fay  negicb».  to 
get  in  any  part  of  the  property  of  the  deceased,  he  is  liable  to  make  good  the  amount. 

Illustrations, 

(a.)  The  executor  absolutely  released  a  debt  due  to  the  deceased  from  a  solvent  p  ^ 
•r  compounds  with  a  debtor  who  is  able  to  pay  in  full.  The  executor  is  lial>le  to  mske  d 
he  amount  so  lost. 
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(6.)  The  ezoontor  neglects  to  sue  for  a  debt  till  the  debtor  is  liable  to  plead  the  Act  for 
limitation  of  soits,  and  the  debt  is  thereby  lost  to  the  estate.  The  executor  is  liable  to  make 
good  the  amount  of  the  debt. 

This  is  8. 828  of  the  Indian  SaocesBion  Act.    See  ante,  pp.  874,  888. 

CHAPTEE  XIV. 

MISCELLANBOCS. 

148»  in  Chapters  YIII,  IX,  X,  and  XII  of  this  Act  the  provisions  as  to  an  exeoator  shall 
apply  also  to  an  administrator  with  the  wUl  annexed 

149.  Nothing  herein  contained  shall — 

(a.)  validate  any  testamentary  disposition  which  wonld  otherwise  have  been  invalid ; 

(b)  invalidate  any  snch  disposition  which  would  otherwise  have  been  valid ; 

(c)  deprive  any  person  of  any  right  of  maintenance  to  which  he  wonld  otherwise  have 
been  entitled ;  or 

(d)  affect  the  rights,  duties,  and  privileges  of  the  Administrator-Gtoneral  of  Bengal, 
Madras  or  Bombay. 

Compare  s.  8  of  the  Hindu  Wills  Act.    See  ante,  p.  41. 

150.  No  proceedings  to  obtain  probate  of  a  will  or  letters  of  administration  to  the  estate  of 
any  Hindu,  Muhammadan,  Buddhist  or  person  exempted  under  section  882  of  the  Indian 
Soooeasaon  Aot»  1865,  shi^l  be  instituted  in  any  Court  in  British  India  except  under  this 
Act. 

151.  [Bepealed^-Act  VII  of  1889,  Sched.  I.] 

152.  The  grant  of  probate  or  letters  of  administration  under  this  Act  in  respect  of  any 
property  shall  be  deemed  to  supersede  any  certificate  previously  granted  in  respect  of  the 
same  property  under  the  said  Act  No.  XXVII  of  1860,  or  Bombay  B^roiation  No.  VII  of  1827  ; 
and  when,  at  the  time  of  the  grant  of  such  probate  or  letters,  any  suit  or  other  proceeding 
instituted  by  the  holder  of  such  certificate  regarding  such  property  is  pending,  the  person 
to  whom  such  grant  is  made  shall,  on  applying  to  the  Court  in  which  such  suit  or  proceeding 
is  {lending,  be  entitled  to  take  the  place  of  such  holder  in  such  suit  or  proceeding : 

Provided  that,  when  any  certificate  is  superseded  under  this  section,  all  payments  made 
to  the  holder  of  such  certificate  in  ignorance  of  such  supersession  shall  be  held  good  against 
daims  under  the  probate  or  letters  of  administration. 
;  168.    [Repealed— Act  VII  of  1889,  Sched.  I.] 
"J  154.    The  following  amendments  shall  be  made  in  the  Hindu  Wills  Act,  1870,  n(amely)  :-^    o^^ 

(a  )    For  the  portion  of  section  two  commencing  with  the  words   "  sections  one  hundred         '  ^^ 
and  seventy >nine,"  and  ending  with  the  words  "  administrator  with  the  will  annexed,"  the  ^ 

words  "  and  seotion  one  hundred  and  eighty-seven  "   shall  be  substituted. 

(6.)  The  third  clause  of  section  three  and  the  last  clause  of  section  six  shall  be  re- 
pealed. 

(c.)  In  section  six,  for  the  words  "  one  hundred  and  three  and  one  hundred  and  eighty- 
two"  the  words  "  and  one  hundred  and  three"  shall  be  substituted. 

See  p.  870. 

165.  All  grants  of  probate  of  the  will  or  letters  of  administration  to  the  estate  of  any 
deceased  Hindu,  Muhammadan  or  Buddhist,  or  any  person  exempted  under  section  882  of  the 
Indian  Succession  Act,  1865,  which,  before  this  Act  comes  into  force,  have  been  made  in 
British  Burma,  shall,  whenever  such  grant  would  have  been  lawful  if  this  Act  had  been  in 
force,  be  deemed  to  have  been  made  in  accordance  with  law. 

See  pp.  15,  85. 

156.  In  the  seoond  schedule  to  the  Indian  Limitation  Act,  1877,  No.  48,  after  the  figures 
'*  321 "  the  following  shall  be  inserted,  namely — "or  under  the  Probate  and  Administration 
Ajot,  1881,  section  139  or  140." 

157.  (1)  When  a  grant  of  probate  or  letters  of  administration  is  revoked  or  annulled 
n  ler  this  Act,  the  person  to  whom  the  grant  was  made  shall  forthwith  deliver  up  the  probate 
o    letters  to  the  Court  which  mfbde  the  grant. 

(2)  If  such  person  wilfully  and  without  sufficient  cause  omits  so  to  deliver  up  the  probate 
If  iers,  he  shall  be  punished  with  fine  which  may  extend  to  one  thousand  rupees,  or  with 
ii    ixrisonment  which  may  extend  to  three  months,  or  with  both. 

This  section  has  been  added  by  s.  17  of  Act  VI  of  1889.  It  corresponds  with  s.  333  which 
V    I  added  by  the  said  Act  to  the  Indian  Succession  Act.    See  p.  361. 
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ACT  VI  OF  1889. 

Passed  bt  the  Governor-General  of  India  in  Council. 
{Received  the  assent  of  the  Oovemor-General  on  the  Qth  March,  1889.) 

An  Act  to  amend  the  Indian  Sncoession  Act,  1865,  the  Probate  and  Administration  Act, 
1881,  the  Gonrt-fees  Act,  1870,  and  the  Indian  Stamp  Act,  1879,  and  to  make  provision  with 
respect  to  certain  other  matters. 

Whereas  it  it  expedient  to  amend  the  Indian  Succession  Act,  1865,  the  Probate  and  Ad* 
ministration  Act,  1881,  the  Conrt-fees  Act,  1870,  and  the  Indian  Stamp  Act,  1879,  and  to  make 
provision  with  respect  to  certain  other  matters  ;  It  is  hereby  enacted  as  follows  : — 

1.  (1)  This  Act  may  be  called  the  Probate  and  Administration  Act,  1889. 

(2)  It  applies  to  the  whole  of  British  India  (inclusive  of  Upper  Burma  except  the  Shan 
States);  and 

(8)  It  shall  come  into  force  at  once. 

Indian  Succession  Actf  1865. 

2.  After  the  4th  clause  of  the  explanation  to  section  234  of  the  Indian  Sncoession  Act, 
1865,  the  following  shall  be  added,  namely : — 

**  5th,  that  the  person  to  whom  the  grant  was  made  has  wilfully  and  without  reaaonaUe 
cause  omitted  to  exhibit  an  inventory  or  account  in  accordance  with  the  provisions  of  Pari 
XXXIY  of  this  Act  or  has  exhibited  under  that  Part  an  inventory  or  account  which  is  nntrno 
in  a  material  respect." 

3.  In  section  244  of  the  same  Act,  for  the  words  "  and  that  the  petitioner  is  the  executor 
there  named"  the  following  shall  be  substituted,  namely : — 

**  the  amount  of  assets  which  are  likely  to  come  to  the  petitioner's  hands,  and 
"  that  the  petitioneir  is  the  executor  named  in  the  will ;". 

4.  For  the  last  forty-two  words  of  section  254  of  the  same  Act  the  following  shall  be 
substituted,  namely : — 

"  he  haying  undertaken  to  administer  the  same,  and  to  make  a  full  and  true  inventorv  of 
the  said  property  and  credits  and  exhibit  the  same  in  this  Court  within  six  months  from  the 
date  of  this  grant  or  within  such  further  time  as  the  Court  may  from  time  to  time  appoint, 
and  also  to  render  to  this  Court  a  true  account  of  the  said  property  and  credits  within  one  year 
from  the  same  date  or  within  such  further  time  as  the  Court  may  from  time  to  time  appoint." 

5.  For  the  last  forty-five  words  of  section  255  of  the  same  Act  the  following  shall  be 
substituted,  namely : — 

'*  he  having  undertaken  to  administer  the  same,  and  to  make  a  full  and  true  inventory  of 
the  said  prepay  and  credits  and  exhibit  the  same  in  this  Court  within  six  months  from  the 
date  of  this  grant  or  within  such  further  time  as  the  Court  may  from  time  to  time  appoint, 
and  also  to  render  to  this  Court  a  true  cuscount  of  the  said  property  and  credits  within  one 
year  from  the  same  date  or  within  such  further  time  as  the  Court  may  from  time  to  tine 
appoint." 

6.  In  section  256  of  the  same  Act,  for  the  words  "  Every  person  to  whom  any  grant  of  ad- 
ministration shall  be  committed  "  the  words  "  Every  person  to  whom  any  grant  of  letters  of  ad- 
ministration is  committed  "  shall  be  substituted. 

7.  For  section  277  of  the  same  Act  the  following  shall  be  substituted,  namely : — 

"  277.  (1)  An  executor  or  administrator  shall,  within  six  months  from  the  grant  of  pro- 
bato  or  letters  of  administration,  or  within  such  further  time  as  the  Court  which  granted  Uie 
probate  or  letters  may  from  time  to  time  appoint,  exhibit  in  that  Court  an  inventory  otntain- 
ing  a  full  and  true  estimate  of  all  the  property  in  possession,  and  aU  the  credits,  and  alec  ftQ 
the  debts  owing  by  any  person  to  which  the  executor  or  administrator  is  entitled  in  that 
character,  and  shall  in  like  manner,  within  one  year  from  the  grant  or  within  such  further 
time  as  the  said  Court  may  from  time  to  time  appoint,  exhibit  an  account  of  the  estate,  show* 
ing  the  assets  which  have  come  to  his  hands  and  the  manner  in  which  they  have  been  a]«~^'*d 
or  disposed  of. 

"  (2)  The  High  Court  may  from  time  to  time  prescribe  tha  form  in  which  an  invents  t 
account  under  this  section  is  to  be  exhibited. 

"  (8)  If  an  executor  or  administrator,  on  being  required  by  the  Court  to  exhibit  an  iu  >- 
tory  or  account  under  this  section,  intentionally  omits  to  comply  with  the  requisition,  hf^  U 
be  deemed  to  have  committed  an  offence  under  section  176  of  the  Indian  Penal  Code. 

*'  (4)  The  exhibition  of  an  intentionally  false  inventory  or  acconnt  under  this  aectiOB  D 
~3e  deemed  to  be  an  offence  under  section  193  of  that  Code." 

8.  In  section  277A  of  the  same  Act,  for  the  words  '*  it  is  sought  to  obtain  a  grant       iO 
ords  '*  a  grant  has  been  made,"  and  for  the  words  and  figures  '*  the  person  applying  fsn 

mstmtion  after  the  first  day  of  April,  1875,"  the  word  '<  administrator"  "BfaaU  besobf*^     I 
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9.  (1)  In  section  288  of  the  same  Act,  for  the  words  **  the  conntry  in  which  he  was 
domiciled  "  the  words  "  British  India  "  shall  be  substituted. 

(2)  The  illustration  to  the  same  section  is  hereby  repealed. 

10.  To  the  same  Act  the  following  shall  be  added,  namely : — 

'*  338.  ( 1 )  When  a  grant  of  probate  or  letters  of  administration  is  revoked  or  annulled 
under  this  Act,  the  person  to  whom  the  gprant  was  made  shall  forthwith  deliver  up  the  probate 
or  letters  to  the  Court  which  made  the  grant. 

"  (2)  If  such  person  wilfully  and  without  reasonable  cause  omits  so  to  deliver  up  the  pro- 
Ivkte  or  letters,  he  shall  be  punished  with  fine  which  may  extend  to  one  thousand  rupees,  or 
with  imprisonmeut  of  either  description  for  a  term  which  may  extend  to  three  months,  or 
w^th  both." 

Probate  and  Administration  Actf  1881. 

11.  After  the  4th  clause  of  the  eaoplanation  to  section  50  of  the  Probate  and  Administra- 
tion Act,  1881,  the  following  shall  be  added,  namely  : — 

"  5th,  that  the  person  to  whom  the  grant  was  made  has  wilfully  and  without  reasonable 
cause  omitted  to  exhibit  an  inventory  or  account  in  accordance  with  the  provisions  of  Chapter 
VII  of  this  Act,  or  has  exhibited  under  that  Chapter  an  inventory  or  account  which  is  untrue 
in  a  material  respect." 

12.  For  the  portion  of  section  76  of  the  same  Act  beginning  with  the  words  "  he  having 
undertaken  to  administer  the  same  "  and  ending  with  the  words  "  within  one  year  from  the  same 
date  "  the  following  shall  be  substituted,  namely  : — 

"  he  having  undertaken  to  administer  the  same  and  to  make  a  full  and  true  inventory  of 
the  said  property  and  credits  and  exhibit  the  same  in  this  Court  within  six  months  from  the 
date  of  this  grant  or  within  such  farther  time  as  the  Court  may  from  time  to  time  appoint, 
and  also  to  render  to  this  Court  a  true  account  of  the  said  property  and  credits  within  one  year 
from  the  same  date  or  within  such  further  time  as  the  Court  may  from  time  to  time  appoint." 

13.  For  the  portion  of  section  77  of  the  same  Act  beginning  with  the  words  "  he  having 
undertaken  to  administer  the  same"  and  ending  with  the  woi^  " within  one  year  from  the 
the  same  date"  the  following  shall  be  substituted,  namely  : — 

"  he  having  undertaken  to  administer  the  same,  and  to  make  a  full  and  true  inventory  of 
the  said  property  and  credits  and  exhibit  the  same  in  this  Court  within  six  months  from  the 
date  of  this  grant  or  within  such  further  time  as  the  Court  may  from  time  to  time  appoint, 
and  also  to  render  to  this  Court  a  true  account  of  the  said  property  and  credits  within  one 
year  from  the  same  date  or  within  such  further  time  as  the  Court  may  from  time  to  time 
appoint." 

14.  For  section  90  of  the  same  Act  the  following  shall  be  substituted,  namely : — 
.''90.    (1)  An  executor  or  administrator  has,  subject  to  the  provisions  ef   this  section 

power  to  dispose,  as  he  thinks  fit,  of  the  property  for  the  time  being  vested  in  him  under 
section  4. 

*'  (2)  The  {>ower  of  an  executor  to  dispose  of  immoveable  property  so  vested  in  him  is 
subject  to  any  restriction  which  may  be  imposed  in  this  behalf  by  the  will  appointing  him, 
unless  probate  has  been  granted  to  him  and  the  Court  which  granted  the  probate  permits  him 
by  an  order  in  writing,  notwithstanding  the  restriction,  to  dispose  of  any  immoveable  property 
specified  in  the  order  in  a  manner  permitted  by  the  order. 

"  (3)  An  administrator  may  not,  without  the  previous  permission  of  the  Court  by  which 
the  letters  of  administration  were  granted, — 

(a)  mortgage,  charge  or  tranfffer  by  sale,  gift,  exchange  or  otherwise  any  immoveable 
property  for  the  time  being  vested  in  him  under  section  4,  or 

(b)  lease  any  such  property  for  a  term  exceeding  five  years. 

"(4)  A  disposal  of  property  by  an  executor  or  administrator  in  contravention  of  sub- 
section (2)  or  sub- section  (3),  as  the  case  may  be,  is  voidable  at  the  instance  of  any  other 
person  interested  in  the  property. 

"  (5)  Before  any  probate  or  letters  of  administration  is  or  are  granted  under  this  Act 
TO  shall  be  endorsed  thereon  or  annexed  thereto  a  copy  of  sub-sections  (1),  (2),  and  (4j,  or  of 
^-sections  (1),  (3)  and  (4),  as  the  case  may  be. 

"  (6)  A  probate  or  letters  of  administration  shall  not  be  rendered  invalid  by  reason  of  the 
'orsement  or  annexure  required  by  the  last  foregoing  sub-section  not  having  been  made 
reon  or  attached  thereto,  nor  shall  the  absence  of  such  an  endorsement  or  annoxuro 
;hori8e  an  executor  or  administrator  to  act  otherwise  than  in  accordance  with  the  provisions 
this  section." 

15.    For  section  98  of  the  same  Act  the  following  shall  be  substituted,  namely : — 

"98.  (1)  An  executor  or  admimstrator  shall,  within  six  months  from  the  grant  of  pro- 
i^t«  or  letters  of  administration,  or  within  such  further  time  as  the  Court  which  granted 
>  probate  or  letters  may  from  time  to  time  appoint,  exhibit  in  that  Court  an  inventory  con- 
Ding  a  full  and  tme  estimate  of  all  the  property  in  poesession,  and  tA\  the  otaditM^  and  also 
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all  thd  debts  owing  by  any  person  to  #)ficb  tbe  ezecntor  or  adfninistHitdr  id  entitled  in  thab 
cbaracter,  and  shall  in  like  manner,  tvitfain  one  year  from  ihe  grant  or  within  sacfa  furMtar 
time  as  the  said  Court  may  from  time  to  time  appoint,  exhibit  an  aoconnt  of  the  estate,  showing 
the  assets  which  have  come  to  his  hands  and  the  manner  in  which  they  have  been  applied  or 
disposed  of. 

*<  (2)  The  High  Court  may  from  time  to  time  preseribe  the  foanok  in  which  an  inFentoty  or 
account  under  this  section  is  to  be  exhibited. 

"  (8)  If  an  executor  or  administrator,  on  being  required  by  the  ConH  to  exhibit  an  in- 
yentory  or  aoconnt  under  this  section,  intentionally  omits  to  comply  wfth  tbe  requisition,  he 
shall  be  deemed  to  have  committed  an  offence  under  section  176  of  the  Indian  Peiud  Oode. 

**  (4)  The  exhibition  of  an  intentionally  false  inventory  or  account  under  this  section 
shall  be  deemed  to  be  an  offence  under  section  188  of  that  Code.'* 

16.  In  section  99  of  the  same  Act,  for  the  words  "  it  is  sought  to  obtain  a  grant"  the 
words  "  a  grant  has  been  made",  and  for  the  words  "  the  person  applying  for  admiiuuiiiBiion " 
the  word  "  administrator  ",  shall  be  substituted. 

17.  To  the  same  Act  the  following  shall  be  added,  namely  s — 

''157.  (1)  When  a  grant  of  probate  or  letters  of  administration  is  revoked  or  ammlled 
under  this  Act,  the  person  to  whom  the  grant  was  made  shall  forthwith  deliver  ap  the  probate 
or  letters  to  the  Court  which  made  the  grant. 

**  (2)  If  such  person  wilfully  and  without  sufficient  cause  omits  so  to  deliver  up  tbe 
probate  or  letters,  he  shall  be  punished  with  fine  which  may  extend  to  one  thouMOid  npem, 
or  with  imprisonment  which  may  extend  to  three  months,  or  with  both." 

« 

Cowrt'fees  Act,  1870,  and  Indian  Stamp  Act,  1879. 

18.  (1)  Article  16  (Administration-bond)  of  the  second  schedule  to  the  Goort-fees  Aot| 
1870,  is  hereby  repealed 

(2)  In  article  6  of  the  second  schedule  to  the  Court-fees  Act,  1870,  for  the  words  "  Bail- 
bond  or  other  instrument  of  obligation  not  otherwise  provided  for  by  this  Act,  when  given 
by  the  direction  of  any  Court  or  executive  authority  "  the  following  words  shall  be  aub&to- 
ted,  namely : — 

"  Bail-bond  or  other  instrument  of  obligation  given  in  pursuance  of  an  order  made  by 
a  Court  or  Magistrate  under  any  section  of  the  Code  of  Criminal  Procedure,  1882,  or  the  Code 
of  Civil  Procedure." 

(3)  In  article  2  of  the  first  schedule  to  the  Indian  Stamp  Act,  after  the  words  "  AdmimB- 
tration-bond  "  the  following  shall  be  added,  namely : — 

**  including  a  bond  given  under  section  2$6  of  the  Indian  Succession  Act,  1865,  sec- 
tion 6  of  the  Government  Saving^  Banks  Act,  1878,  section  78  of  the  Probate  and 
Administration  Act,  1881,  or  section  9  or  section  10  of  the  Succession  Certificate  Act,  1889." 

(4)  In  article  13  of  the  first  schedule  to  the  Indian  Stamp  Act,  1879,  after  the  wofds 
^*  not  otherwise  provided  for  by  this  Act "  there  shall  be  added  the  words  **or  by  the  Court- 
fees  Act,  1870." 

Mi8cellaneou8, 

19.  Notwithstanding  anything  in  section  90  of  the  Probate  and  AdminiBtratio&  Aot, 
1881,  a  disposal  of  property  by  an  executor  or  administrator  who  was  appointed  before  the 
commencement  of  this  Act,  and  to  whom  the  provisions  of  that  section  were  applicable,  shaD 
not  be  void  by  reason  only  that  the  consent  of  the  Court  to  the  disposal  of  the  prc^ertf  was 
not  obtained. 

20.  (1)  Any  penalty  or  forfeiture  under  section  196  or  section  19H  of  the  Court-fees 
Act,  1870,  may,  on  the  certificate  of  the  Chief  Controlling  Benrenue-authority,  be  leeOTsred 
from  the  executor  or  administrator  as  if  it  were  an  arrear  of  land-revenue  by  any  CoUecter 
in  any  part  of  British  India. 

(2)  The  Chief  Controlling  Revenue-authority  may  remit  the  whole  or  any  siioh  penalty 
or  forfeiture,  or  any  further  penalty  payable  under  section  19£  of  the  said  Aot. 

21.  The  following  portion  of  section  7,  clause  8  of  the  Act  of  the  Lientenant-Govama 
Bengal  in  Council,  No.  VII  of  1888,  entitled  the  Public  Demands  Becovery  Act)  1880,  namelj 

**  or  in  the  following  sections  and  portions  of  tho  following  Act  passed  by  the  Gorsr. 
General  in  Council,  that  is  to  say,  in  Act  YIl  of  1870,  *  the  Coort-fees  Aot,'  sectiona  190, 19 
is  hereby  repealed. 
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contents. 
8bctionb« 

1.  in^le,  oommenoement,  eactent  and  applioaiioa« 

2.  Repeal. 

3.  Definitions. 

4.  Piroof  of  representative  title  a  condition  precedent  to  recoyery  throngli  the  Oonrts  of 

debts  from  debtors  of  deceased  persons. 

6.  Court  having  jnrisdiction  to  grant  certificate. 
0.    Application  for  certificate. 

7.  Procednre  on  application. 

8.  Contents  of  certificate. 

9.  Beqnisition  oi  security  from  grantee  of  certificate. 

10.  Sztonsion  of  certificate. 

11.  Forms  of  certificate  and  extended  certificate. 

12.  Amendment  of  certificate  in  respect  of  powers  as  to  secnrities. 

13.  Amendment  of  Act  YII,  1870. 

14l  Mode  of  collecting  court-fees  on  certificates. 

16.  Local  extent  of  certificate. 

16.  Effect  of  certificate. 

17.  Effect  of  certificate  granted  or  extended  by  British  representative  in  Foreign  State. 

18.  Bevocation  of  certificate. 

19.  Appeal. 

20.  Effect  on  certificate  of  previous  certificate,  probate  or  letters  of  administration. 
21-  Effect  on  certificate  of  subsequent  {n^bate  or  letters  of  administration. 

22.  Validation  of  certain  payments  made  in  good  faith  to  holder  of  invalid  certificate. 

23.  Prohibition  of  exercise  of  certain  powers  by  curators. 

24.  Effect  of  certain  probates  and  letters. 

26.    Effect  of  decisions  xmder  this  Act,  and  liability  of  holder  of  certificate  thereunder. 

26.  Investiture  of  inferior  Courts  with  jurisdiction  of  District  Court  for  purposes  of  this 

Act. 

27.  Surrender  of  superseded  and  invalid  certificate. 

28.  PpovisionB  with  respect  to  certificates  under  Bombay  Begulation  YIII  of  1827. 

THE  FIRST  SCHSDT7LE.— Enactments  bepsaled. 

THB  SECOND  SCHEDULE.— Forms  of  Cbbtificats  and  Extended  Cebtificate. 


ACT  NO.  VII  OF  1889. 
Passed  bt  the  Govebnob-Genebal  of  India  in  Council. 

(Received  the  assent  of  the  Oovemor-Oeneral  on  the  Sth  March,  1889.) 

An  Act  to  facilitate  the  collection  of  debts  on  successions  and  afford  protection  to  parties 
paying  debts  to  the  representatives  of  deceased  persons 

Whereas  it  is  expedient  to  facilitate  the  collection  of  debts  on  successions  and  afford  pro- 
tection to  parties  paying  debts  to  the  representatives  of  deceased  persons ;  It  is  hereby  enact- 
ed as  follows : — 

1.  (1)  This  Act  may  be  called  the  Succession  Certificate  Act,  1889. 
(2)  It  shall  come  into  force  on  the  first  day  of  May,  1889 ;  and 

(sS.  It  extends  to  the  whole  of  British  India  (inclusive  of  Upper  Burma  except  the  Shan 
States^ ; 

(4)  But  a  certificate  shall  not  be  granted  thereunder  with  respect  to  any  debt  or  security 
to  which  a  right  can  be  established  by  probate  or  letters  of  administration  under  the  Indian 
Succession  Act,  1865,  or  by  probate  of  a  will  to  which  Hindu  Wills  Act,  1870,  applies,  or  by 
letters  of  administration  with  a  copy  of  such  a  will  annexed. 

2.  (1)  The  enactments  specified  in  the  first  schedule  are  repealed  to  the  extent  mention- 
ed in  the  third  column  thereof. 
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(2)  Bat  notMng  in  this  Act  shall  affect  any  oertifioate  granted  before  the  oommenoement 
of  thiB  Aot  nnder  Act  XXVII  of  1860  or  any  enactment  repealed  by  that  Act. 

(S)  Any  enactment  except  this  Act  and  section  152  of  the  Probate  and  AdmimsbnUion 
Aot,  1881,  or  any  docnment,  referring  to  any  enactment  repealed  by  this  Act  or  to  the  ootTe- 
spending  portion  thereof. 

3.  In  this  Act,  unless  there  is  something  repngnant  in  the  subject  or  context, — 

(1)  **  District  Court,"  subject  to  the  other  provisions  of  this  Act  and  to  the  provinBia 
of  proviso  (&)  to  section  28  of  the  Punjab  Courts  Act,  1884,  and  of  any  other  like  eaactmaitt 
for  the  time  being  in  force,  means  a  Court  presided  over  by  a  District  Judge :  and 

!2)  "security"  means — 
a)  any  promissory  note,  debenture,  stock  or  other  security  of  the  Ghdvemment  of  India} 

(b)  any  bond,  debenture  or  annuity  charged  by  the  Imperial  Parliament  on  the  revaanes 
of  India; 

(c)  any  stock  or  debenture  of,  or  share  in,  a  company  or  other  incorporated  institution ; 

(d)  any  debenture  or  other  security  for  money  issued  by,  or  on  behalf  of,  a  local 
authority ; 

(e)  any  other  security  which  the  Gbvemor-General  in  Council  may,  by  notification  in  the 
Gazette  of  India,  declare  to  be  a  security  for  the  purposes  of  this  Act. 

4.  (1)  No  Court  shall— 

(a)  pass  a  decree  against  a  debtor  of  a  deceased  person  for  payment  of  his  debt  to  a 
person  claiming  to  be  entitled  to  the  effects  of  the  deceased  person  or  to  any  part  thereof,  or 

(b)  proceed,  upon  an  application  of  a  person  claiming  to  be  so  entitled,  to  execute  against 
such  a  debtor  a  decree  or  order  for  the  payment  of  his  debt, 

except  on  the  production,  by  the  person  so  claiming,  of — 

(i)  a  probate  or  letters  of  administration  evidencing  the  grant  to  him  of  admimstratlon 
to  the  estate  of  the  deceased,  or 

(ii)  a  certificate  granted  under  section  36  or  section  37  of  the  Administrator  Geneiars 
Act,  1874,  and  having  the  debt  mentioned  therein,  or 

(iii)  a  certificate  granted  under  this  Act  and  having  the  debt  specified  therein,  or 

(iv)  a  certificate  granted  under  Act  XXYII  of  I860  or  an  enactment  repealed  by  that  Act, 
or  ^^ 

(v)  a  certificate  granted  under  the  Begulation  of  the  Bombay  Code  No.  VllI  of  1827 
and,  if  granted  after  the  commencement  of  this  Act,  having  the  debt  specified  therein. 

(2)  The  word  *^debt"  in  snb-section  (1)  includes  any  debt  except  rent,  revenue  or  profits 
payable  in  respect  of  land  used  for  agricultural  purposes. 

6.  The  District  Court  within  the  jurisdiction  of  which  the  deceased  ordinarily  resided 
at  the  time  of  his  death,  or  if  at  that  time  he  had  no  fixed  place  of  residence  then  within  the 
jurisdiction  of  which  any  part  of  the  property  of  the  deceased  may  be  found,  may  grant  a 
certificate  under  this  Act. 

6.  (1)  Application  for  such  a  certificate  must  be  made  to  the  District  Court  by  a  petition 
signed  and  verified  by  or  on  behalf  of  the  applicant  in  the  manner  prescribed  by  the  Code  of 
Civil  Procedure  for  the  signing  and  verification  of  a  plaint  by  or  on  behalf  of  a  plaintiff,  and 
setting  forth  the  following  particulars,  namely  : — 

(a)  the  time  of  the  death  of  the  deceased ;  ^ 

[h)  the  ordinary  residence  of  the  deceased  at  the  time  of  ras  death  and,  if  such  resideooe 
was  not  within  the  local  limits  of  the  jurisdiction  of  the  Court  to  which  the  application  is 
made,  then  the  property  of  the  deceased  within  those  limits ; 

(e)  the  family  or  other  near  relatives  of  the  deceased  and  their  respective  residences; 


(d)  the  right  in  which  the  petitioner  claims ; 


the  absence  of  any  impediment  under  section  1.  sub-section  (4),  or  under  any  other 
provision  of  this  Act  or  any  other  enactment,  to  the  grant  of  the  cerEmcate  or  to  the  validity 
thereof  if  it  were  gpranted ;  and 

(f)  the  debts  and  securities  in  respect  of  which  the  certificate  is  applied  for. 
(2)  If  the  petition   contains  any  averment  which  the  person  verifying  it  knows  o^  •*•■ 
^  lieves  to  be  false,  or  does  not  believe  to  be  true,  that  person  shall  be  subject  to  punishmei 
cording  to  the  provisions  of  the  law  for  the  time  being  in  force  for  the  punishment  of  gir 
fabricating  false  evidence. 

7.  (1)  If  the  District  Court  is  satisfied  that  there  is  ground  for  entertaining  the  k 
cation,  it  shall  fix  a  day  for  the  hearing  thereof  and  cause  notice  of  the  application  and  ' 
day  fixed  for  the  hearing — 

(a)  to  be  served  on  any  person  to  whom,  in  the  opinion  of  the  Court,  special  notice  < 
application  should  be  given,  and 

(6)  to  be  posted  on  some  conspicuous  part  of  the  court-house  and  published  in  sndi  . 
nner,  if  any,  as  the  Court,  subject  to  any  rules  made  by  the  High  Court  in  this  Ir 
iks  fit, 
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raom  u 
(a)  to 

(c)     iK 


and  upon  the  day  fixed,  or  as  soon  thereafter  as  may  be  practicable,  shall  proceed  to  decide 
in  a  snmmarj  nuuiner  the  right  to  the  certificate. 

(2)  When  the  Gonrt  decides  the  right  thereto  to  belong  to  the  a|)plicant,  it  shall  make  an 
order  for  the  ^rant  of  the  certificate  to  mm; 

(3J  If  tho  Conrt  cannot  decide  the  right  to  the  certificate  without  determining  qncRtions 
of  law  or  fact  which  aeem  to  it  to  be  too  intricate  and  difficult  for  determination  in  a  sammary 
proceeding,  it  may  nevertheless  grant  a  certificate  to  the  applicant  if  he  appear/}  to  be  the  per- 
son having  primd  facie  the  best  title  thereto. 

(4)  When  there  are  more  applicants  than  one  for  a  certificate  and  it  appears  to  the 
Court  that  more  than  one  of  such  applicants  are  interested  in  the  6stafce  of  the  deceased,  the 
Oourt  may,  in  deciding  to  whom  the  certificate  is  to  be  granted,  have  regard  to  the  extent  of 
interest)  and  the  fitness  in  other  respects,  of  the  applicants. 

&  When  the  District  Court  grants  a  certificate,  it  shall  therein  specify  the  debts  and 
securities  set  forth  in  the  application  for  the  certificate  and  may  thereby  empower  the  person 
to  whom  the  certificate  is  granted — 

receive  interest  or  dividends  on,  or 
negotiate  or  trancfer,  or 
both  to  receive  interest  or  dividends,  on,  and  to  negotiate  or  transfer, 
the  seonrities  or  any  of  fchem. 

9.  ( I )  The  District  Conrt  shall  in  any  C8tse  in  which  it  proposes  to  proceed  under  section 
7,  sub'flection  (3)  or  sub-section  (4),  and  may,  in  any  other  case,  require,  as  a  condition  prece- 
dent to  the  granting  of  a  certificate,  that  the  person  to  whom  it  proposes  to  make  the  grant 
shall  give  to  the  Judge  of  the  Court,  to  enure  for  the  benefit  of  the  Judge  for  the  time  being, 
a  bond  with  one  or  more  surety  or  fnreties,  or  other  sufficient  security,  for  rendering  an  ac- 
count of  debts  and  securities  received  by  him  and  for  indemnity  of  persons  who  may  be  en- 
titled to  the  whole  or  any  part  of  those  debts  and  securities. 

(2)  The  Court  may,  on  application  made  by  petition  and  on  cause  shown  to  its  satisfac- 
tion, »nd  upon  such  terms  as  to  security,  or  providing  that  the  money  received  be  paid  into 
Court,  or  otherwise  as  the  Court  thinks  fit,  assign  the  bond  or  other  security  to  some  proper 
person,  and  that  person  shall  thereupon  be  entitled  to  sue  thereon  in  his  own  name  as  if  it  had 
been  originally  given  to  him  instead  of  to  the  Judge  of  the  Court,  and  recover,  as  trustee  for 
all  persons  interested,  such  amount  as  may  be  recoverable  thereunder. 

10.  (1)  A  District  Court  may  from  time  to  time,  on  the  application  of  the  holder  of  a 
certifioate  under  this  Act,  extend  the  certificate  to  any  debt  or  security  not  originally  specified 
therein,  and  every  such  extension  shall  have  the  same  effect  as  if  the  debt  or  security  to  which 
the  certificate  is  extended  had  been  originally  specified  therein. 

(2)  Upon  the  extension  of  a  certificate,  powers  with  respect  to  the  receiving  of  interest 
or  dividends  on,  or  the  negotiation  or  transfer  of,  any  security  to  which  the  certificate  has  been 
extended  may  be  conferred,  and  a  bond  or  further  bond  or  other  security  for  the  purposes 
mentioned  in  the  last  foregoing  section  may  be  required,  in  the  same  manner  as  upon  the 
original  grant  of  a  certifioate. 

IK  Certificates  shall  be  granted  and  extensions  of  certificates  shall  be  made,  as  nearly  ad 
oircamstanoes  admit,  in  the  forms  set  forth  in  the  second  schedule. 

12.  Where  a  District  Court  has  not  conferred  on  the  holder  of  a  certificate  any  power 
with  respect  to  a  security  speciited  in  the  certificate,  or  has  only  empowered  him  to  receive  in- 
terest or  dividends  on,  or  to  negotiate  or  transfer,  the  security,  the  Court  may,  on  application 
made  by  petition  and  on  cause  shown  to  its  satisfaction,  amend  the  certificate  by  conferring 
any  of  the  powers  mentioned  in  section  8,  or  by  substituting  any  one  for  any  other  of  those 
powefSi 

13.  (1)  For  articles  11  and  12  of  tlm  first  schedule  to  the  Court-fees  Act,  1870,  the  fol- 
lowing shall  be  substituted,  namely : — 


a 


Ptt>bate  of   a  will 
letters  of    adminis- 
tion  with  or  without 
[1  annexed. 


If  the  amount  or  value  of 
the  property  in  respect  of 
which  the  grant  of  pro- 
bate or  letters  is  made  ex- 
ceeds one  thousand  rupees. 


Two  per  centum  on  such  amount  or 
value :  provided  that  when,  after  the 
grant  of  certificate  under  the  Snc- 
cession  Certificate  Act,  1889,  or  any 
enactment  repealed  by  that  Act,  or 
under  the  Regulation  of  tho  Bom- 
bay Code  No.  VIII  of  1827,  in  re- 
spect of  any  property  inolnded  in  an 


K    K    K 


498 


APPENDIX. 


Nnmber. 


Proper  fee. 


"12.  Certificate  nnder 
the  Snccession  Certi- 
ficate Act,  18&9. 


In  any  case 


••I2A.  Certificate  nnder 
the  Regulation  of  the 
Bombay  Code  No.  VIII 
of  1827. 


estate,  a  grant  of  probate  or  letten 
of  administration  is  made  in  respect 
of  the  same  estate,  the  fee  payable 
in  respect  of  the  latter  grant  shall 
be  reduced  by  the  amount  of  the  fee 
paid  in  respect  of  the  former  grant. 

Two  per  centum  on  the  amount  or 
value  of  any  debt  or  security  speci- 
fied in  the  certificate  nnder  seotion 
8  of  the  Act,  and  three  per  centom 
on  the  amount  or  value  of  any  debt 
or  security  to  which  the  certifioate 
is  extended  nnder  seotion  10  of  the 
Act. 

Note. — (1)  The  amount  of  a  debt  is 
its  amount,  including  interest,  on  the 

tay  on  which  the  inclusion  of  the 
ebt  in  the  certificate  is  applied  for 
so  far  as  such  amount  can  be  ascer- 
tained. 
(2)  Whether  or  not  any  power  with 
respect  to  a  security  specified  in  a 
certificate  has  been  oonf erred  under 
the  Act,  and,  where  such  a  power 
has  been  so  conferred,  whether  the 
power  is  for  the  receiving  of  interest 
or  dividends  on,  or  for  the  negotia- 
tion or  transfer  of,  the  security,  or 
for  both  purposes,  the  value  of  the 
security  is  its  market- value  on  the 
day  on  which  the  inclusion  of  the 
security  in  the  certificate  is  applied 
for,  so  far  as  such  value  can  be  u- 
certained. 

(1)  As  reg^ards  debts  and  securitin, 
the  same  fee  as  would  be  payable  in 
respect  of  a  certificate  under  the 
Succession  Certificate  Act,  1889,  or 
in  respect  of  an  extension  of  such 
a  certificate,  as  the  case  may  b^ 
and 

(2)  as  regards  other  property  in  re- 
spect of  which  the  certificate  is 
granted,  two  per  centum  on  so  mnch 
of  the  amount  or  value  of  nek 
property  as  exceeds  one  thonsaod 
rupees." 


(2)  In  the  Court-fees  Act,  1870,  section  19,  clause  viii,  for  the  words  and  figures  ad 
oertificato  mentioned  in  the  First  Schedule  to  this  Act  annexed,  No  12,"  the  words  and  fi(  es 
'*  and,  save  as  regards  debts  and  securities,  a  certificate  under  Bombay  Regnlatioii  Til  ^ 
1827  "  shall  be  substituted. 

14.  (1)  Every  application  for  a  certificate  or  for  the  extension  of  a  oertificate  mm 
accompanied  by  a  deposit  of  a  sum  equal  to  the  fee  payable  under  the  first  schedule  if 
Court-fees  Act,  1870,  in  respect  of  the  certificate  or  extension  applied  for. 

(2)  If  the  application  is  allowed,  the  sum  deposited  by  the  applicant  shall  be  expf»! 


be 
10 
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under  the  direotion  of  the  Court,  in  the  purchase  of  the  stamp  to  be  nsed  for  denoting  the  fee 
paayable  as  aforesaid. 

(3)  Any  snm  received  under  sub-section  (1)  and  not  expended  under  sub-section  (2)  shall 
be  refunded  to  the  person  who  deposited  it. 

15.  A  certificate  under  this  Act  shall  have  effect  throughout  the  whole  of  British  India. 

16.  Subject  to  the  provisions  of  this  Act,  the  certificate  of  the  District  Court  shall,  with 
respect  to  the  debts  and  securities  specified  therein,  be  conclusive  as  against  the  persons  owing 
such  debts  or  liable  on  such  securities,  and  shall,  notwithstanding  any  contravention  of  section 
1,  sub-section  (4),  or  other  defect,  afford  fuU  indemnity  to  all  such  persons  as  regards  all  pay- 
ments made,  or  dealings  had,  in  good  faith  in  respect  of  such  debts  or  securities  to  or  with  the 
person  to  whom  the  certificate  was  granted. 

17.  Where  a  certificate  in  the  form,  as  nearly  as  circumstances  admit,  of  the  second 
echednle  has  been  granted  to  a  resident  within  a  Foreign  State  by  the  British  representative  ac- 
credited to  the  State,  or  where  a  certificate  so  granted  has  been  extended  in  such  form  by 
such  representative,  the  certificate  shall,  when  stamped  in  accordance  with  the  provisions  of 
the  Court-fees  Act,  1870,  with  respect  to  certificates  under  this  Act,  have  the  same  effect  in- 
British  India  as  a  certificate  granted  or  extended  under  this  Act. 

18.  A  certificate  granted  under  this  Act  may  be  revoked  for  any  of  the  following  causes, 
namely : — 

!a)  that  the  proceedings  to  obtain  the  certificate  were  defective  in  substance  ; 
h)  that  the  certificate  was  obtained  fraudulently  by  the  making  of  a  false  suggestion,  or 
by  the  concealment  from  the  Court  of  something  material  to  the  case ; 

(c)  that  the  certificate  was  obtained  by  means  of  an  untrue  allegation  of  a  fact  essential 
in  point  of  law  to  justify  the  grant  the  thereof,  though  such  allegation  was  made  in  ignorance 
or  inadvertently ; 

(d)  that  the  certificate  has  become  useless  and  inoperative  through  circumstances ; 

(0)  that  a  decree  or  order  made  by  a  competent  Court  in  a  suit  or  other  proceeding  with 
respect  to  effects  comprising  debts  or  securities  specified  in  the  certificate  renders  it  proper 
that  the  certificate  should  be  revoked. 

19.  (1)  Subject  to  the  other  provisions  of  this  Act,  an  appeal  shall  lie  to  the  High  Court 
from  an  order  of  a  District  Court  granting,  refusing  or  revoking  a  certificate  under  this  Act, 
and  the  High  Coort  may,  if  it  thinks  fit,  by  its  order  on  the  appeal,  declare  the  person  to 
whom  the  certificate  should  be  granted  and  direct  the  District  Court,  on  application  being 
made  therefor,  to  grant  it  accordingly  in  supersession  of  the  certificate,  if  any,  already 
granted. 

(2)  An  appeal  under  sub-section  (1)  must  be  preferred  within  the  time  allowed  for  an  ap- 
peal under  the  Code  of  Civil  Procedure. 

(3)  Subject  to  the  provisions  of  sub-section  (1)  and  of  Chapters  XLVI  and  XLYII  of  the 
Code  of  Civil  Procednre  as  applied  by  section  647  of  that  Code,  an  order  of  a  District  Court 
under  this  Act  shall  be  final. 

20.  Save  as  provided  by  this  Act,  a  certificate  granted  thereunder  in  respect  of  any  of 
the  effects  of  a  deceased  person  shall  be  invalid  if  there  has  been  a  previous  grant  of  such  a 
certificate  or  of  probate  or  letters  of  administration  in  respect  of  the  estate  of  the  deceased 
person  and  if  such  previous  grant  is  in  force. 

21.  (1)  A  grant  of  probate  or  letters  of  administration  under  the  Probate  and  Adminis- 
tration Act,  1881,  in  respect  of  an  estate  shall  be  deemed  to  supersede  any  certificate  pre- 
viously granted  under  this  Act  in  respect  of  any  debts  or  securities  included  in  the  estate. 

(2)  When  at  the  time  of  the  grant  of  the  probate  or  letters  any  suit  or  other  proceeding 
instituted  by  the  holder  of  the  certificate  regarding  any  such  debt  or  security  is  pending, 
the  person  to  whom  the  grant  is  made  shall,  on  applying  to  the  Court  in  which  the  suit  or 
proceeding  is  pending,  be  entitled  to  take  the  place  of  the  holder  of  the  certificate  in  the 
suit  or  proceeding. 

22.  Where  a  certificate  under  this  Act  has  been  superseded  or  is  invalid  by  reason  of 
the  certificate  having  been  revoked  under  section  18,  or  by  reason  of  the  grant  of  a  certificate 
i>  a  person  named  in  an  appellate  order  under  section  19,  or  by  reason  of  a  certificate  having 
b  n  previously  gpranted,  or  by  reason  of  a  grant  of  probate  or  letters  of  administration,  or 
f  any  other  cause,  all  payments  made,  or  dealings  had,  as  regards  debts  and  securities 
8  scified  in  the  superseded  or  invalid  certificate,  to  or  with  the  holder  of  that  certificate  in 
ij  iorance  of  its  supersession  or  invalidity,  shall  be  held  good  against  claims  under  any  other 
c  rtificate  or  under  the  probate  or  letters  of  administration. 

28.  (1)  Where  a  certificate  has  been  granted  under  this  Act  or  Act  XXYII  of  1860,  or 
a  g^nt  of  probate  or  letters  of  administration  has  been  made,  a  curator  appointed  under  Act 
J  [X  of  1841  shall  not  exercise  any  authority  lawfully  belonging  to  the  holder  of  the  certificate 
0    to  the  executor  er  administrator. 

(2)  But  persons  who  have  paid  debts  or  rents  to  a  curator  authorised  by  a  Court  to 
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reooire  thorn  shtil]  be  iudemnified,  and  the  oarator  shall  be  respansible  for  the  payment  there- 
of to  the  person  who  has  obtained  the  certificate,  probate  or  loti^rs  of  administ ration,  as  tbo 
case  may  be. 

24).  Any  probate  or  letters  of  administration,  granted  before  the  first  day  of  April,  1881, 
bj  any  Supreme  or  High  Court  of  Judioatare,  or  by  the  Court  of  a  Recorder  in  Burma,  in 
any  case  in  which  the  deceased  person  was  not  a  British  subject  within  the  meaning  of  that 
expression  as  used  in  the  charters  of  the  Supreme  Courts  of  Judicatnro,  and  in  wbidiany 
assets  belonging  to  him  were  at  the  time  of  his  death  within  the  local  limits  of  the  jurisdic- 
tion of  the  Court  shall,  for  the  purpose  of  the  recoyery  of  debts,  the  pcotection  ol  persona 
paying  debts,  and  the  negotiation  or  transfer  of  seonrities  included  in  the  estate  of  the  de- 
censed,  be  deemed  to  haye  and  to  have  had  the  effect  which  a  grant  of  probate  or  letteri 
of  administration  has  under  the  Indian  Snocesaion  Aot,  1865 : 

Froyided  that  nothing  in  this  section  shalt  be  oonstrued  to  ralidate  any  disposal  of  pro* 
perty  by  an  executor  or  administrator  which  has  before  the  commencement  of  this  Aot  been 
declared  by  any  competent  Court  to  be  inyalid, 

25.  No  decision  under  this  Act  upon  any  question  of  right  between  any  parties  shall  bet 
held  to  bar  the  trial  of  the  same  question  in  any  suit  or  in  any  other  proceeding  between  the 
same  parties,  and  nothing  in  this  Act  shall  be  oonstrued  to  affect  the  liability  of  any  person 
wlio  may  receiye  the  whole  or  any  part  of  any  debt  or  security,  or  any  interest  or  dividend  on 
any  security,  to  account  therefor  to  the  person  lawfully  entitled  thereto. 

26.  (1)  The  Local  Government  may,  by  notification  in  the  official  Gazette,  invest  any 
Court  inferior  in  grade  to  a  District  Court  with  the  functions  of  a  District  Court  vnder  th^ 
Act,  and  may  cancel  or  vary  any  such  notification. 

(2)  Any  inferior  Court  so  invested  shall,  within  the  local  limits  of  its  jurisdiction,  bav« 
concurrent  jurisdiction  with  the  District  Court  in  the  exercise  of  all  the  powers  conferred 
by  this  Act  upon  the  District  Court,  and  the  provisions  of  the  Act  relating  to  the  District 
Court  shall  apply  to  such  an  inferior  Court  as  if  it  were  a  District  Court : 

Provided  that  an  appeal  from  any  such  order  of  an  inferior  Coort  as  is  mentioned  is 
sab-section  (1)  of  section  19  shall  lie  to  the  District  Court,  and  no<>  to  the  High  Court,  and 
th:it  the  District  Court  may,  if  it  thinks  fit,  by  its  order  on  the  appeal,  make  any  such  declara- 
tion and  direction  as  that  sub-section  authorises  the  High  Court  to  make  by  its  order  on  ia 
appeal  from  an  order  of  a  District  Court. 

(3)  An  order  of  a  District  Court  on  an  appeal  from  an  order  of  an  inferior  Court  uader    * 
the  last  foregoing  sub-section  shall,  subject  to  the  provisions  of  Chapters  XL YI  andXLYIl  of 
the  Code  of  Civil  Procedure  as  applied  by  section  647  of  that  Code,  be  final. 

(4)  The  District  Court  may  withdraw  any  proceedings  under  this  Act  from  an  inferior 
Court  and  may  either  itself  dispose  of  them  or  transfer  them  to  another  such  Court  estabhahed 
within  the  local  limits  of  the  jurisdiction  of  the  District  Court  and  having  authority  to  dispose 
of  tho  proceedings. 

(5)  A  notificaticn  under  sub-section  (1)  may  specify  any  inferior  Court  specially  or  any 
class  of  such  Courts  in  any  local  area. 

(6)  Any  Civil  Court  which  for  any  of  the  purposes  of  any  enactment  is  subordinate  to,  or 
subject  to  the  control  of,  a  District  Court  shall  for  the  purpoaee  of  this  section  be  deemed  to  he 
a  Court  inferior  in  grade  to  a  District  Court. 

27.  (1)  When  a  certificate  under  this  Act  has  been  superseded  or  is  invalid  from  aaj  of 
tho  causes  mentioned  in  section  22,  the  holder  thereof  shall,  on  the  requisition  of  the  Court 
which  granted  it,  deliver  it  up  to  that  Court. 

(2)  If  he  wilfully  and  without  reasonable  cause  omits  so  to  deliver  it  up,  he  shall  be 
punished  with  fine  which  may  extend  to  one  thousand  rupees,  or  with  imprisonment  for  a  term 
which  may  extend  to  three  months,  or  with  both. 

28.  Notwithstanding  anything  in  the  Regulation  of  the  Bombay  Code  No.  VIII  of  1827, 
the  provisions  of  section  3,  section  6,  sub-section  (1),  clause  (/),  and  sections  8,  9,  10,  11,  IJ, 
14,  16,  18,  19,  25,  26  and  27  of  this  Act  vrith  respect  to  certificates  under  this  Act  and  appli- 
cations therefor,  and  of  section  98  of  the  Probate  and  Administration  Act,  1881,  with  respect 
to  the  exhibition  of  inventories  and  accounts  by  executors  and  administrators,  shall,  so  f"-  "B 
they  can  be  made  applicable,  apply,  respectively,  to  certificates  granted  under  that  Beguli  i, 
and  applications  made  for  certificates  thereunder,  after,  the  commencement  of  this  A*  d 
to  the  exhibition  of  inventories  and  accounts  by  the  holders  of  such  certificates  so  grantc 
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THE  FIRST  SCHEDULE. 

Enactmbnts  krpkalbd. 

(See  eeeiicn  2, 


Knmber  and  year« 


XXVII  of  1860 


XIV  of  1869 


XV  of  1874 
XIU  of  1879 

V  of  1881 
XVIII  of  1884 
XU  of  1887 


VII  of  1880 


Sabject  or  title. 


Extent  of  repeal. 


Aete  of  the  Chvemor  Oenercd  in  Council, 


Collection  o|  debts  on  snc- 

OOBBiOCIB* 

Bombay  Civil  Courts  Act, 
1869. 


Laws    Local    Extent   Act, 
1874. 

Ondh    Civil    Courts     Act, 
1879. 


Probate  and  Administration 
Act,  1881. 

Punjab    Courts  Act,  1884. 


Bengali  North- Western  Pro- 
yinces  and  Assam  Civil 
Courts  Act,  1887. 


So  much  as  has  not  been  repealed. 


In  section  16,  from  and  inclosive  of 
the  words  and  figures  '*  Bombay  Re- 
gulation VIII  of  1827"  down  to  and 
inclusive  of  the  words  "  representa- 
tive of  deceased  persons)  and." 

So  much  as  relates  to  Act  XXVII  of 
1860. 

Section  25,  clause  3,  relating  to  ap- 
plications for  certificates  under  Act 
XXVII  of  1860. 

Sections  151  and  153. 


Section  29,  sub-section  (1),  clause  (a.) 


Section  23,  sub-section  (2).  clause  (c.) 


Act  of  the  LieiUenant-Cteneral  of  Bengal  in  Ootmeil. 


Public    Demands'     Recovery 
Act,  1880. 


In  section  7,  clause  (8),  the  words 
"  and  the  note  to  paragraph  12 
of  Schedule  I." 


THE  SECOND  SCHEDULE. 

ToBMS  OF  Cbrtificatk  and  Extbndep  Cbrtificatb. 

(See  section  11.) 

In  the  Court  of 
To  A.  B. 

Whereas  you  applied  on  the  day  of  for  a  certificate  under  the 

^"'*oes8ion  Certificate  Act,  1889,  in  respect  of  the  following  debts  and  securities,  namely : — 


Debts. 


trial  number. 


Name  of  debtor. 


Amount  of  debt,  includ- 
ing interest,  on  date 
of  application  for 
certificate. 


Description  and  date  of 
instrument,  if  any,  by 
which  the  debt 
is  secured. 
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Securities. 

Dbscbiption. 

Serial  number. 

Distinfj^ebing 
number  or 
letter  of 
Becurity. 

Name,  title  or 
olasB  of  eecnrity. 

Amonnt  or  par 
value  of  seooritj. 

Market- value  of  se- 
cant j  on  date  of  ap- 
plication for  certifi- 
cate. 

• 

w 

Tbis  certificate  is  accordingly  granted  to  yon  and  empowers   yon  to  collect  those  debts 
[ond]  [to  receive']  [intereat']  [dividends']  [on]  [to  negotiate]  [to  transfer]  [those  securities]. 


Dated  tbis 


day  of 


District  Jvdge. 


In  tbe  Court  of 

On  tbe  application  of  A,  B.  made  to  me  on  tbe  day  of 

extend  tbis  certificate  to  tbe  following  debts  and  securities,  namely  : — 

Debts. 


,  I  hereby 


Serial  number. 


Name  of  debtor. 


Amount  of  debt,  includ- 
ing interest,  on  date  of 
application  for  exten- 
sion. 


Description  and  date  of  in- 
strument, if  any,  by  which 
tbe  debt  is  secured. 


Securities. 


Description. 

Serial  number. 

Distinguishing 

number  or  letter 

of  security. 

Name,  title  or 
class  of  security. 

Amount  or  par 
value  of  security. 

Market-value  of  se- 
curity on  date  of  ap- 
plication for  exten- 
sion. 

■ 

• 

Tbis  extension  empowers  A.  B.  to  collect  those  debts   [and]  [to  receive]  [interest] 
dends]  [on]  [to  negotiate]  [to  transfer]  [those  securities]. 


^ 


Dated  tbis 


day  of 


District  Juo 


INDEX. 


ABATEMENT— 

Mcertainment  of  v&lQe  of  annmties  for 

purpose  of|  381. 
charitable  legacies  not  privileged  from, 

880. 
for  purpose  of,  annnities  are  treated  as 

general  legacies,  800. 
legacies  to  ezecator  for  care  or  tronble 

not  privileged  from,  880. 
legacies  to  wife  or  child  not  privileged 

from,  380. 
of  annnities,  299. 
of  annuities  charged  on  personal  estate, 

881. 
•    of  Demonstrative  legacies,  881,  882. 
of  legacies,  880,  881. 
of  legacies  on  deficiency  of  assets,  980. 

ACCELERATION— 

of  gifts,  where  prior  gift  is  invalid  by 
reason  of  legatee  being  attesting  wit- 
ness,  288. 

ACCEPTANCE— 

by  legatee,  nnder  Mahomedan  Law,  899, 

400. 
by  legatee,  nnder  Mahomedan  Law,  effect 

of,  400. 

of  part  of  legacy,  400. 

of  office  by  executors  under  Mahomedan 

law,  403. 

ACCIDENT— 

words  introduced  into  wills  by,  84,  85. 

ACCUMULATIONS— 

by  Hindu  widow,   Bight  to  deal  with, 

65,  57. 
-^— — —  what  are,  66. 

■  investment  of,  56, 57. 

direction  for,  when  valid,  226,  227. 
effect  of  direction  for,  227. 

under  Hindu  Law,  226,  227. 

Hindu  Widow's  power  over,  67. 

■  —  question  of  intention,  57. 

of  husband's  estate,  power  of  Hindu 
female,  to  dispose  of  by  will  65,  57. 

Rule  in  England  as  to,  227. 

testamentary  powers  of  Hindu  widows, 
over,  81, 

trusts  for,  51,  226,  228. 

trusts  for  void  under  Hindu  law,  51. 

JKNOWLEDGMENT— 

of  testator  of  signature  made  for  him  by 
another,  97. 


ACKNOWLEDGEMENT— conewittffd. 

of  testator  of  signature  after  attestation 
is  insufficient,  66, 

— —  before  registrar 

and  the  attesting  witnesses,  96. 

may  be  by  ges- 


tures, 96. 


— ' —  must  be  of  signa- 
ture on  the  will  before  attestation,  96. 

what    is     suffi- 


cient, 95—97. 


whether  suffi- 
cient where  witnesses  have  no  opportu- 
nity of  seeing  signature,  96. 

or    where    wit- 


are  not  informed  of  natnre  of  instru- 
ment, 96. 
.. ^ by  attesting  wit- 
nesses, not  sufficient,  98. 

ACQUIRED  PROPERTY— 

testamentary  power  of  Hindus  in  Bengal 
over,  46. 

ACT  XXV  OF  1838— 

ss.  9, 10,      ...  ...  ...     852 

not  applicable  to  wills  of  persons  not 
governed  by  English  Law,  10. 

Provisions  of  as  to  wills  in  India,  9. 

in  what  cases  still  applicable,  9. 

originally    applicable    in  Straits  Settle- 
ments, 10. 

'  -  "  to  Mahomedans  and  Hindus,  10. 

—  to  Chinese  and  English,  10. 

East  Indians,  10. 

XII  of  1855,  ...  ...    867 

XXXIV  of  1868,  ...  ...     888 

XXXV  of  1858,  ...  ...     838 

XXXV  OF  1868— 

extended  to  whole  of  British  India  except 
scheduled  districts,  ...  ...     838 

XIII  of  1859,  ...  ...     376 

XXVII  of  1860,  ...  ...     356 

XLV  of  1860,  Ch.  XI,  ...  ...     856 

XVII  of  1864,  s.  82,     ...  ...     886 

X  of  1865,  See  Indian  Succession  Act. 
XXI  of    1865,  Parsee  Succession  Regu- 
lated by,  ...  ...  11  (note.) 

II  OF  1874— 


B.  O^,                  ... 

...     884 

B.  OO,                  ... 

...     365 

XV  of  1874, 

9,338 

IX  of  1875, 

...     395 

XIII  of  1875, 

...     355 
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ACT  II  OF  1874- 

XIII  of  1875..  s.  2, 

II  of  1877,  B.  1, 

III  of  1877,  88.  42—46, 
XV  of  1877, 


t.t     354 

...     854 

...     361 

353 


cations  for  probate,  353. 

XIV  OF  1882— 
8.  44  Bnle  (b) 


Sched.  II  Art  43,  884. 
does  not  apply  to  appli- 


.•« 


367 
367 


B.  438« 

V  OF  1881— 

See  Pbobatb  and  Administkation  Act. 

VI  of  1881  (DISTRICT  DELEGATES 
ACT)— 

applies  to  Hyderabad  Aseigued  Districts 

326. 
VI  of  1881,  B.  2,  ...  .».     352 

■  '      ■        ■    ■  8.  3,  ..•  «••     353 

B.  5,  •.•  •••  358 
"  ■  ■  - .  g,  o,  •••  •..  358 
8.  7,            ...                 ...     359 

,■■■■  ^.^...i.  g.  Qj  ,,,  ...       3e6 

-   -    —  8.  9,            ...  ...  357 

IX  of  1881,  8.  3,             ...  ...  355 

VI  of  1889,  312,            ...  ...  370 

BS.  2,  and  11,  ...  346 

4,  5,  1 2,  13,  *..  359 

■  ■                     8.6,              •••  ...  359 

88. 7,          ...  ...  878 

— '■           —  B*  8,            ...  ...  374 

8.9,            ...  ..  379 

'    ■■    —  8. 9,  .*•  •..  378 

■     '      — -  8.  14,  ...  ...  408 

■   ■  —  8.  15,  ...  •••  373 

8.  16,  ...  ...  374 

8.  19,  ...  ...  370 

VJIofl889,  ...  ...  355 

AD  COLLEGENDA  BONA— 

Administration  limited,  340. 
ADEMPTION— 

arises  from  supposed  intention  of  testator, 
284. 

definition  of,  283. 

does  not  arise  when  change  in  legacy  take- 
place  without  knowledge  of  testator, 

286. 

■  —  where  there  has  been  a  wrong- 
ful conversion  of  the  bequest,  286. 

■  ■    ■     ■  —  by  a  temporary  removal,  287. 
where  change  in  legacy  has 


taken  place  by  operation  of  law,  286. 

or  by  any  legal  in- 


strument under  which  legacy  was  held, 
286. 

or  where  bequest  is  transferred 


under  terms  of  settlement,  286. 
does  not  apply  to  demonstrative  legacies, 
284. 


ADEMPTION— cowffnu^<i. 

in  case  of  a  bequest  of  something  to  be 
received  from  a  third  person,  ^B8. 

in  case  of  debt  or  fund,  287,  288. 

is  not  caused  by  subsequent  provisioii 
being  made  for  legatee,  303. 

pro  tanto  by  testator's  receipt  of  thing 
or  portion  of  fund  specifically  bequea- 
thed, 288. 

of  bequest  of  stock,  284,  285. 

of  bequests  under  Mahomedan  Law  400. 

of  specific  bequests,  283. 

— ^ — ^_^_  of   right  to  receive 

some  thing  from  a  third  parts,  287. 

specific  bequest  after,  is  not  retired  by 
subsequent  codicil,  289. 

when  partial,  284. 

where  portion  of  a  fund  is  specifkKlly 
bequeathed  to  one  legatee  and  a  legacj 
charged  on  same  fund  to  another, 
288. 

ADMINISTfiATION— 

ad  collegenda  bona,  340. 

application  by  attorney  of  executor  resi- 
dent in  England  for,  336. 

cannot  be  granted  toaJttorneyof  executor 
resident  within  the  jurisdiction,  886. 

de  bonis  non,  344. 
Bules  as  to,  344. 

delivery  up  of  grant  of,  after  revoca- 
tion, 861. 

endorsement  on  grant  of,  of  copy  of  cer- 
tain subsections  of  sect.  90  of  the 
Probate  Act,  371. 

for  use  and  benefit  of  lunatic,  337 — 8. 

'    ■  ■         of  minor,  337-0. 

grant  of,  correction  of  errors  in,  346. 

during  minority  of  minor  exe- 
cutor, 315. 

for  use  and  benefit  of  others, 


335-338. 

follows  interest  under  Probate 


Act  where  executor  renounces  or  faill 
to  accept,  329. 

pendente  lite,  338, 

effect  of,  338. 


9 

where    there  is  no    exeontor, 

residuary  legatee  or  representative  of 

such  legatee,  331. 
in  oases  of  intestacy,  827,  329. 
limited  to  becoming  pcurty  to  suit,  839. 
limited   to  collection  or  preservation  cl 

decetwed's  property,  339. 
limited  to  part  of  estate,  cannot  b'  \ 

ed,  343. 
limited,  until  production  of  will,  •       e 

it  is  believed  will  is  in  existence, 
notifications   authorizing  appoiutm.      ' 

District  Delegates  to  receive  ^y 

tions  for,  14. 
of  effects  unadministered,  grant  of 
— —  Rules  as  to,  344. 
of  the  rest,  grant  of,  348  844. 


\ 


umnu 
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ADMINISTBATION— conetniMd. 

pendente  lite  ceases  on  termination   of 

8nit»846. 
persons  entitled  to  grants  of,  827 — 389. 
supplemental  grante  of,  844^d45. 
to  Administrator-Oeneral   in  preference 

to  othors,  831. 
when  granted  to  creditors,  828,  839. 
-^— —  to  Administrator-Generalj  323, 

329,  381. 
when  limited   grant    has    expired    and 

some  part  of  estate  is  still  nnadminis- 

tered,  841. 
who  are  entitled  to  citations  before  ^antB 

of,  832. 

ADMINISTEATION  BONDS - 

Provisions  as  to,  859,  860. 
who  most  gxve,'*d69,  860. 

ADMINISTRATION     WITH     WILL     AN- 
NBXBD— 

daring  Iqnacj  of  executor,  3I7,  837-8. 

minority  of  sole  executor,  887. 

grant  of,  for  use  and  benefit  of  others, 

835,  888. 
— —  to  attorney  for  absent  executor, 

336. 


to  attorney  of  person  entitled 
to  similar  grant,  335. 

to  legal  guardian  of  minor,  337. 

■  with  exception,  342,  843. 

where  sole  executor  is  a  lunatic 


or  minor,  387 — 8. 

limited  to  purpose  specified  in  will,  888. 

not  to  be  granted  to  minors  or  persons  of 
unsound  mind,  881. 

to  married  women  un- 
der Succession  Act  without  consent  of 
husband,  831. 

to  universal  or  residu- 


ary legatee,  until  citation  to  next  of 

kin,  831—2. 
procedure    where    codicil    is  discovered 

after  grant  of|  846. 
nnder  what    circumstances    granted    to 

residuary  legatee,  829,  830. 
when  granted  to  representative   of  re- 
siduary legatee  in  case  of  Hindu,  830, 

831. 
when  granted  to  universal  legatee,  831. 
where    executor  renounces    or  fails    to 

accept,  327. 

— ^— under  Probate  Act,  329. 

nrho    are    entitled    to    citations    before 

grant,  882. 

IINISTRATOE— 

d  colleg^nda  bona,  Powers  of,  340. 

'  ■  sales  by,  340. 

ppointed  for  purpose  of  suit,  authority 

of,  389. 

"Appointment  of  person  other    than  the 
one  who,  under  ordinary  oironmstances. 


ADMINI8TBAT0I^c<mHni«ed. 

would  be  entitled  to    admamstration 

840,841. 
de  bonis  non,  circumstances  under  which 

appointed,  844. 
durante  minore  oBtate,  816,  816. 

ADMINISTBRTOE-GBNBRAL— 

administration  by,  under  Regimental 
Debts  Act,  878. 

grants  of  administration  to,  888,  829. 

limitation  of  srants  to,  855. 

when  entitled  to  administration  in  pre- 
ference to  others,  881. 

when  entitled  to  citation,  882. 

ADOPTED  SON— 

under  Hindu  law  regarded  as  begotten 
by  adopted  father,  48,  49. 

ADOPTION— 

right  of,  cannot  be  limited  by  will,  53> 

AGENT— 

appointment  of,  by  executors,  891. 

liability  of  executors  for  acts  of,  878,  891. 

of  absent  executors,  grant  of  administra- 
tion to,  885,  836. 

Responsibility  of  executor  for  acts  of 
875,  891. 

AFTER  ACQUIRED  PROPERTY— 

when  passed  by  the  will,  164—5. 

ALIENS— 

wills  under  Mahomedan  law  in  favour  of, 

896. 
wills  of,  74 
whether  appointment  of  as  executors  is 

valid  under  Mahomedan  law,  40^. 

ALIENATION— 

bequests  with  restriction  against,  52, 267, 
268. 

ALTERATION— 

in  grants  of  probate  or  administration, 
345,  846. 

in  wiU,  effect  of,  121,  122. 

attestation  of,  121. 

in  what  respect  different  from  in- 
terlineation, 128. 

when  deliberative,  73. 


of  will  when  prevented  by  fraud,  83. 
ALTERNATIVE  BEQUESTS— 

179—180. 

AMBIGUITY— 

admission  of  parol  evidence  in  case  of 

patent,  184, 148-150. 
parol  evidence  not  admissible  in  case  of 

patent,  154—149. 

ANCESTRAL  PROPERTY— 

testamentaiy  power  of  Hindus  in  Bengal 
over,  46. 
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ANDAMAN  AND  NICOBAR  ISLANDS— 

notification   nndep  Act  V  of  1881  ae  to, 
14,  826. 

ANIMUS  KEYOOANDI— 

muBt  accompany  all  acts  of  revocation, 
119. 
ANIMUS  TESTANDI— 

evidence  admissible  to  show,  63. 
in  Mahomedan  Wills,  394. 
will  not  valid  withont,  68. 
proof  of  in  case  of  paper  of   equivocal 
character,  65. 

ANNUITY— 

abatement  of,  299. 

abatement  of,  with  other  annuities,  300. 
ascertainment  of  value  of,  299. 
ascertainment  of  value  of,  for  purpose  of 

abatement,  881. 
bequest  of,  with  direction  as  to  property 

from  which  payable,  298. 
bequest  with  direction  to  purchase,  265. 
charged  on  personal  estate  abates  with 

general  legacies,  381. 
commencement  of,  when  no  time  is  fixed 

by  will,  300,  888. 
dates   of  successive  payments  of,  when 

first  payment  is  directed  to   be  made 

within  given  time,  or  on  a  day  certain, 

806. 
distinction  between  gift  of,  and  gift  of 

produce  of  a  fund,  296. 
effect  of  direction  in  will  that  it  is  to  be 

provided  out  of  particular  fund,  298. 
for  education  and  maintenance  is  for  life, 

297. 
for  life  only  in  absence  of  contrary  in- 
tention, 173,  296,  298. 
investment  of  funds  to  produce,  301. 
payment  and  apportionment  of,  388. 
payment  of,   when  directed  to  be  paid 

quarterly  or  monthly,  301. 
procedure  when  no  fund  is  charged  with, 

or  appropriated  to,  301. 
simple  gift  of  is  for  life  only,  296. 

APPLICATION— 

for  probate.  Court  will  not  go  into  ques- 
tion of  title  upon,  356-7. 
— ^— ^    examination     of     petitioner 


APPOINTMENT— 

general  revocatory  olaofle  refrokes  prior 
testamentary,  116. 

implied  gift  to  objects  of  power  in  de- 
fault of,  169, 170. 

improper  exercise  of  power  of,  170. 

gift  over  in  default  of,  170. 

not  necessary  to  show  intention  to  exe- 
cute power  of,  169 

bequests  in  default  of,  169. 

power  of,  execution  of,  167 — 172. 

power  of,  what  is,  105. 

property  ineffectually  appointed  under 
power  of,  passes  under  residnary 
clause,  196. 

under  powers,  doctrine  of  lapse  applies 
to,  197. 

will  under  power  of,   whether  revoked 
by  will  under  another  power,  117- 
APPOETIONMENT  ACT,  38  and  34  Vict,  c^ 
35,  292. 

ARMENIANS— 

governed  by  Indian  Succession  Act,  11. 

ART— 

words  of,  not  necessary  in  wills,  73. 

if  used  in  wills  how  constmed, 

74. 

ASSAM— 

jurisdiction    in    matters    of    probate  is 

vested  in    Judicial  Commissioaer  in, 

352. 
notifications  under  Act  Y  of  1881  as  to, 

14. 
Probate  and  Administration  Act  appfies 

in,  326. 

ASSAULT— 

cause  of  action  in  respect  of,  does  not 
survive  to  executor,  367. 

ASSENT— 

of  executorcompleteslegatee^s  title,  382. 

effect  of,  in  case  of  specific 

legacy,  369,  383. 

—  gives  effect  to  legacy  fron 


upon,  357. 


form  of,  353. 


—  issue  of  citations  upon,  357. 
Limitation    Act    does    not 


apply  to,  353. 

—  particulars  to 


356. 


be  stated  in. 


357. 


—  must  be  signed,  856. 

—  procedure  on  if  unopposed, 


verification  of,  356. 

when  translation  of  will  must 


annexed  to,  353. 


testator's  death, 

if  conditional,  not  complete 


till  fulfilment  of  condition,  382. 

—  in  case  of  legacy  to  himself, 


382. 


382. 


may  be  conditional,  882. 
may  be  express  or  im, 

may  be  verbal,  382. 

necessary  to  oompleto  titi 

legatee,  382. 
object  of  rule  as  to,  382 

once  given  cannot  be  ret 


I. 


ted,  328. 

- —  to  specific  legacy,  ooiiBt" 


executor  trustee,  883. 


I^BE^. 


507 


ASSENT  OF  HEIES— 

under  Mahomedan  law,  to  legades,  896, 

aSOm 

effect  of,  896,  397. 

■  how  evidenced,  897. 

once  g^ven  cannot  be  retracted, 

397,  398. 

when  presumed,  897,  398. 

when  to  be  given,  397,  398. 


ASSETS— 

abatement  of  l^g^aoies  on  deficiency  of, 

380. 
conaiflting  of  immoveable  property,  dis- 

tribation  of,  879. 
distribution  of,  375—382. 
liistribution  of,  where  testator's  estate  is 

subject  to  contingent  liabilities,  379. 
following  of,  under  9  Geo.  lY,  c.  83,  384, 

(note). 
in  distribution  of,    executor    must    pay 

first  those  debts  which  have  priority, 

377. 
liability  of  executor  for  loss  of,  374,  375. 
notices  to  be  given  by  executor  before 

distribution  of,  384. 
order  of  distribution  of,  376,  376. 
r^ht  of  creditors  to  follow,  384. 
to  compel  refunding  of  legacies 

on  deficiency  of,  384. 
testator  cannot    change   legal  order  of 

payment  of,  377. 

ASSIGNED  DISTRICTS— 

to  which  Probate    and    Administration 
Act  is  applicable,  326. 

ATTACHING  CREDITOK— 

whether  entitled  to  oppose  grant  of  pro- 
bate, 349,  350,  858. 

ATTESTATION— 

by  initials,  92. 

by  mark,  whether  sufiioient  in  India,  91-2. 

by  witness  subscribing  himself  "  servant 

of  8."  92. 
Court  must  judge    from   circumstances 

whether  signature  of  testator  was  on 

will  at  time  of,  96. 
evidence  to  show  signature  on  will  was 

not  for  purpose  of,  99,  100. 
not    necessary    in    case    of  wills  under 

Hindu  law,  58. 
of  wiBs  under  Hindu  law,  formalities  not 

required  for,  67. 
of  Mahomedan  Wills,  892. 
of  Wills,  Eules  for,  86,  87. 
testator  can  only  acknowledge  signature 

on  the  will  before,  96. 
where  will  is   not    signed    by    testator 

himself,  89. 

ATTESTATION  CLAUSE— 

advantage  of  having,  98. 
form  of  usual,  98. 


ATTESTATION  CLAUSE— conttrmed. 

should    state    fact  where    signature  is 

made  for  testator,  97. 
not  necessary,  98. 
whether  name  of  testator  in,  can  be  taken 

as  signature,  90. 

ATTESTING  WITNESSES— 

acknowledgment  of  previous  signature  by, 

not  sufficient,  93. 
direction  to  pay  professional  expenses  of 

executors  (solicitors)  who  were,  100. 
effect  of  bequest  to  husband  or  wife  of, 

or  person  claming  through,  98,  99. 
effect  of  bequests  to,  98,  100. 
effect  of  prior  estate  being  invalid  as 

being  to  wife  or  husband  of,  101. 
in   case  of  Hindus  etc.  do  not  lose  their 

legacies,  99. 
in  England,  may  also  sign  by  direction 

of  testator,  88. 
in  India,  cannot  also  sign  by  direction  of 

testator,  88. 
lose  their  legacies  even  where  there  is  a 

sufficient  number  of  witnesses  without 

them,  99. 
must  actually  sign,  97. 
must  actually  see  testator  sign  or  affix 

mark,  96,  97. 
must  do  an  act  apparent  on  will,  93. 
must  sign  in  presence  of  testator,  93. 
must  subscribe  with  intention   of  attest* 

ing, 
need  not  sign  in  presence  of  each  other, 

93. 
no  acceleration    of   subsequent    gift   on 

failure  of  prior  gift  by  reason  of  legatee 

being  one  of  the,  258. 
not  competent  to  sign  will  for  testator  by 

his  direction,  97. 
not  disqualified  by  interest,  or  as  being 

executors  from  proving  will,  101. 
presumption  where  circumstances  of  exe- 

cution  are  forgotten  by,  94,  95. 
republication  of  will  validates  bequest  to, 

100 
scaling  by,  is  not  sufficient,  97. 
sigpiature  after  attestation  by,  is  no  ex* 

ecution,  97. 
signatures  of,  need  not  be  in  any  particu- 
lar part  of  will,  98. 
signatures  of,  must  be  on  paper  connected 

with  paper  on  which  testator  signed,  98. 
signing  of,  n^st  be  seen  by  testator,  94. 
subsequent  marriage  of,  to  legatee,  100. 
testator  must  sign  or  acknowledge  signa- 
ture in  presence  of  two,  03. 
to  codicil  do  not  lose  legacies  under  the 

will,  99. 
tracing  over  previous    signature    with 

dry  pen  not  sufficient,  93. 
unable  to   write  may  have  hand  guided 

by  another,  93. 
whether    one    witness    may    subscribo 

name  of  other,  92» 


ATTOENBT— 

of  asecntoi  resident  within  the  joriedic- 
tion,  adminlttntioii  c«nnot  be  grantecl 

a  Kngland,  grnnt   of 


adminifltration  to,  936. 


AWLAD— 

BequsBtBti 


-  Ralea  iw  to,  3S6. 


nnder  MahoiaEtdan  law,  308. 


BABA  lALIS— 

Dot  HiodDH,  11. 
BANKEDPTOT— 

divesting  estate  upon,  260. 
of  legatee,  gift  ovar  npon,  299. 
whether  &diBqn»liflcatirin  to  be  eiocntor, 
816,  317. 
BANKRUPTS— 

validity   of  Willi   by,  under  Mahomedan 

Uw,  89S. 
Soe  INSOLVENOT. 
BENGAL— 

Early   prootioe  of  Coorla  ai  to  probate  of 

Hindn  wills,  2i. 
eatabliahment  of  validity  irf  Bindn  wills 

in,  627. 
notifloationa   nnder  Act  V  of  tSSi  OB  to. 

14. 
Probate  and   Administration   AM  applies 

in,  826. 
Begalations  as  to  wilh  in,  7,  8,  B. 
validity  of  wills  when  established  in,  6. 
••  BEINQ  AT  SEA"— 

what  is,  102,  103,  104. 
BENARES— 

« ill^  iiiidor  Rag.  SLV  of  1796  in  Province 

'- R^.  V  of  1799,  in  Province 


BEQUESTS— coatiniud . 

oODStrDDtiod  of,  where  portkm  ia   void  or 

cannot  tako  effect,  156-7. 
oonstmoHon  of,  where  no    paiwOT    fully 

answers  the  desoription  of  legatee,  IS7. 
where  some  portion  of  daaorip- 

tion  does  not  apply,  187. 
eoapled  with  ille^^  reeU^ctiona  or  con- 
ditions, void,  68. 
dato  of  vestiDg  of,  when  contingent  on 

specified  nnoerton  event,  239. 
debts  mn«t  be  discharged  betray,  S79. 
Demonisttative,  definition  of,  383. 
do  not  oany  income  from 

death  of  testator,  >83. 
donot  f^l  thoDghparti- 

oolar  fnnd,  oot  which  they  a««  p^aWe, 

fails,  88S. 
. directed  to  be  paid  oni 

of  fnnd  speoiflcally  bequeathed,  !83. 
have   pivferential    claim 

on  the  particnlar  fnnd,  681-1. 
how  dietingoiahed  fium 

other  legadee,  376,  28S. 

no  ademption  of,  884!. 

speoifio  in  one  Sanaa,  gen- 


BEyOESTS- 

onalogy  between  douati 


ancestral    property   i 


by   Uindns,    o 
Bengal,  46. 

to  trustees,  46,  47. 

. of  life  estate)  47. 

contrary  to  priodples  of  Hindu 

law,  4,7. 

conbsry  to  law  of  perpetuities, 

47. 
unpablti   of  twofold     oonslractioD,     164, 
167. 

on  of  testator'e  title  to,  at  cost 
uf'teKUtor'B  estate,  898. 
snditional,  834, 
DBtingent,  SS4. 


directing  a   temple    to    bo    erected    at 

reasonable  cost,  not    void  for  nnoer- 

tainty,  1B8. 
distinction  between  epeci&a  and  general, 

276. 
doctrine  of  election  as  to,  808,  306. 
evidenoo  ia  oaaa  of  amMgnity  in,  185. 

—  BE  to  what  is  pu«el  and  what  it 

not,  13S. 
fails  if  no  property  anewers  deecnptian. 


139. 


>  be  laid  out  tea 


for  benefit  of  legatee  t 
particalar  purpose,  298. 

wiUi  special  direc- 
tion which  cannot  be  carried  oat,  266. 

for  maintenance  or  education,  365. 

for  special  purpose  which  fails,  S66. 

forfeitnro  of,   by  election   against  will, 
804,306. 

if  genemi,  operates  as  execution  of  all 
powers  of  appointment  of  testaWr,  168. 

if  property  fnlly  answers  desoripiioD  in, 
only  snob  property  pasMa,  138. 

missible  to  show  intention  to  pr—  " '  '~er 

property,  138. 
in  alternative,  179,  188. 
not  void  for  njKi  Ti 

169. 
in  default  of  appointment,  16fl. 
in  express  terms  prevail  over  siUhw.      " 

gift  by  implication  snd  ineoDMstenl,  T. 
in  general  terms,  timo  of  vesting  of,  5. 
in  trost  to  aoonmnlatie,  void  und  lo 

law,  51. 
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BEQUESTS— «on<iniM<i. 

if  vested,  pass  to  repre«entiT«  of  lega- 
tee,  299. 

mqniries  to  determine    qneations  as  to 
the  object  or  sabjeot  of,  185, 138. 

intention  of  testator  to  give  preference 
to  particular,  881. 

interest  and  produce  of,  887. 

lapse  in  what  cases,  196,  214. 

legatee  attesting  will  is  deprived  of,  ex- 
cept in  case  of  Hindus  etc.,  99. 

legatee's  title  to,  not  complete  without  ex- 
ecutor's assent  to,  882. 

obtained  by  fraud,  coercion  or  undue  in* 
fluence,  82,  85 

of  all  to  A  except  such  as  B  may  elect 
to  retain,  160. 

of  '<  all  the  rest "  **  et  cetera,  159. 

of  amount  capable  of  being  ascertained, 
not  void  for  uncertainty,  159. 

of  annuities  for  education  and  mainten- 
ance, 297. 

of  annuities  whether  for  life  or  other- 
wise, 296,  301. 

of  "ohattete."   "goods,"  "effects,"  "ut- 
ensils" 152,153.  . 

of  debts,  lapse  in  case  of,  197. 

of  handsome    gratuity,  void  for  uncer- 
tainty, 158. 

of  "  household  furniture  "  or  "  household 
goods,"  168. 

of  immoveable  property  of  which  pur- 
chase money  is  unpaid,  293. 

of  income  of  land  passes  the  fee,  174. 

of  "  monies  "  money,  153. 

of  particular  residue,  207. 

of  produce  or  interest  of  fund,  174. 

■  ■  ■    of  fund,  what  passes 
under,  294. 

of  property  subject  to  lien  or  other  in- 
cumbrances, 289,  290. 

of  rents  and  profits  or  use  of    lands, 
what  may  pass  under,  158. 

of  "  securities  tar  money,"  154. 

"of  shares  in  Bailway  Co.,'*  158. 

"  of  some  of  my  best  linen ",  void  for 
uncertainty,  159. 

of  specific  tlung  which  is  in  pledge,  289. 

of  stock  the  price  of  which  is  unpaid,  294. 

of  such  portion  as  legatee  may  select,  160. 

of  a  reasonable  sum  for  trouble,  not  void 
for  uncertainty,  158. 

of  residue,  192»  196. 

of  residue  or  surplus  of  fond  after  pro- 
viding for  object  which  is  illegal,  160. 

— — —  for  life,  conversion  and  in- 
vestment to  secure,  886. 

for  life,  without  direction  to 


invest,  885. 
of  the  rents  of  lands,  what  passes  under 

295. 
of  things  described  in  general  terms,  289. 
of  worldly  goods,  152. 
ordinarily  pass  the   whole  property  of 

testator,  294. 


BEQUESTS— con^tnusd. 

refunding  of >  888^  884. 

■  ■     ■ at  instance  of   creditors, 


884. 


888. 


M»  «ti*l 


paid  under  Judge's  order, 


884. 


•^  paid  voluntarily,  883. 

—  to  be  without  interest,  884. 

^  to    what   extent   allowed, 


— •  when  paid  under  Judge's 
order,  883. 

when  paid  voluntarily,  883. 

>»-«-  when  paid  under  mistake. 


888. 


When  paid  without  notice 
of  debts,  888. 

■*  where  assets  were  originally 


sufficient,  884. 

>^  where  assets  were  not  ori* 


ginally  sufficient,  884. 

where  executor  had  no  notice 


of  debts,  883. 

where  paid  under  mistake 


of  fact,  888. 

rejection  of  eironoous  particulars  in  de- 
scription of  subject  of,  139. 

revocation  of,  by  grift  in  subsequent  will 
or  codicil  to  another,  115. 

rule  where  number  of  children  is  erro- 
neously referred  to,  142. 

— —  as  to  executor's  assent  to,  882,  883. 

specific,  ademption  of,  276,  281. 

'■■  "    ■  '       •  in  case  of  a  debt  or 

money  secured,  287,  288. 

-  of  pro  tarUOt  288. 


carry  all  income    and    profits 

accruing  after  testator's  death,  293. 

after  ademption  are  not  revived 


by  a  confirmation  by  will  or  codicil,  289. 
after  assent,    executor  cannot 


dispose  of,  869. 

bequests  of  all  testator's  per 


sonal  estate  are  not,  279. 

« gf    all  testator's  per- 


sonalproperty  at  a  particular  place 
are,  274. 

■     '   ■    of  stock  whether,  279, 


280. 


cases  in  which    legacies  have 
been  held  to  be,  277,  278. 

carry    income   from  testator's 


deaths  288. 

'  ■*  dealings  with  executor  in  respect 
of,  869. 
■'— '^  definition  of,  276^ 

■  ■      devises  of  land  are,  278. 
•^  effect  of  executor's  assent  to, 


888. 


gifts  of  fkunuities  charged  on 
rents,  whether,  278. 

'     ' '  '     '   ■  "  annaities    charged     on 
land  are,  278. 

how  distinguished  from  demon- 


8taUBve,276. 
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BEQUESTS— continued. 

specific,   interest  and  produce  of,  387. 

legatee  entitled  to  interest  or 

produce  of,  387. 

liability  of,  to  ademption,  288. 

partial  ademption  of,  284. 

mnst  be  in  existence  at  testa* 


tor's  death,  283. 

of  all  testator's  stock. 

of    stock,  and    repurchase 


of 


similar  stock,  284,  286. 

of  stock,  exoneration  of,  293. 

order  of  payment  of,  380. 

residuary  deYises  of  land  are, 


278,  279. 

what  are,  277. 

when  called  upon  to  contribute 


in  deficiency  of  assets,  380 

to  several  persons  in  succession, 


to  be  retained  in  original  form,  281. 
See  SPECIFIC  LEGACIES, 
to  A  and  his  "  children,"  180,  181. 

the  heirs  of  his  body,  180,  181. 

— —  his  issue,  179. 

to  a  class  or  their  issue,  17.9. 

to  A  and  his  representatives,  180,  181. 

"  if  he  die  "  to  C,  244. 

in  case  of  death  of  B.,  244. 

and  his  brothers  is  a  gift  to  a  class, 


181. 

for  life  and  after  his  death  to  B  and, 

in  case  of  B's  death  without  children, 
to  C,  246,  247. 

to  "  a  son  "  or  "  a  child  "  of  A,  Who  takes 
under,  144. 

to  any  one  claimiug  under  attesting 
witnesses  void,  99. 

to  attesting  witness,  validated  by  repub- 
lication of  will,  160. 

to  "  child  of  A,"  144. 

to  "  children  "  or  grandchildren,  187-4. 

to  "  Cousin  B,"  144. 

to  cousins — first  cousins  etc.,  187-9. 

to  "  eldest  son  of  A,"  144. 

to  "  executors"  .or  "  administrators"  of 
particular  person,  175. 

to  executors,  278,  276. 

Bule  in  England  as  to,  273. 

to  "  heirs,  right  heirs,"  175. 

to  "  issue"  or  "  descendants,"  187,  9. 

"  to  my  wife,"  141. 

"to  my  wife  A"  where  she  has  been 
divorced  after  execution  of  will,  142. 

"  to  my  wife  so  long  as  she  shall  con- 
tinue my  widow  and  unmarried,"  141. 

to  "  nearest  of  kin,"  "  next  of  kin,"  175. 

to  "  family"  or  "  kindred,"  176, 177. 

to  "  friends  and  relations,"  176. 

to  "nephews"  or  "neices,"  187-9. 

to  "  poor  relations,"  176. 

to  "  relations  by  blood  or  marriage"  176. 

to  "  relations,"  "  near  relations,"  near- 
est relations,"  175. 

to  "  representatives,"  "  legal  representa- 
tives," "personal  representatives,"  175. 


BEQUESTS  -  continued. 

"to  servants,"  142. 

to  "  son  of  A,"  144. 

to  testator^s  "  nearest  relation,"  176. 

youngest  son  of  A,  144. 

to  a  person  by  a  particular  deicriptnia 

who  is  not  in  existence  at  testi^oc'e 

death,  213. 
— — —  for  benefit    of   another    do 

not  lapse  by  the  death  in  the  testator's 

lifetime  of  the  person  to  whom  bequesto 

are  made,  204. 

—  with  words  of  limitation,  ISOt 


181. 


—  with  words  8ux>eradded  de- 
scribing a  class,  180, 181. 

to  brothers  and  sisters  include  half 
brothers  and  sisters,  189. 

to  children  with  portions,  Bole  as  to 
in  England,  302. 

1-  —  in  India, 


302. 


142. 


where  number  is  mis-stated, 


to  class,  how  disting^nished  from  gifts  to 

individuals,  208. 
to  class,  in  regard  to  some  for  whom  it 

is  inoperative,  217. 
—  misdescription  in  case  of,  142. 
■-  on   contingency,    distingiiisbed 

from  gifts  to  contingent  class,  242, 243. 
to  class    under    a    general    descriptioa 

only,  208. 

—  who  will  take  under,  M8, 


209. 


209. 


survivorship  in  case  of, 


to  class  where  number  is  mis-stated,  ll2. 

what  is,  208,  209,  210. 

to  contingent  class  disting^uished   from 
gifts  to  class  on  a  contingency,  242,  243. 
to  creditors,  Bule  as  to  in  England,  301. 
I   —  distinction  between  English 
and  Indian  rule  as  to,  301. 

—  Bule  as  to  in  India,  301. 


to  described  class,  survivorship  in  case  of, 
249. 

to  Hindu  females,  Construction  of,  54. 

to  husband  of  unmarried  woman  vest  in 
first  husband,  143. 

to  idols  under  Hindu  law  though  perpe- 
tual, are  not  void,  216,  217. 

to  illegitimate  children,  182, 187. 

in  case  of  annuities,  173. 

to  joint  tenants  one  of  whom  attests  3). 
survive  to  others,  100. 

to  lineal  descendant  of  testator,  202,    H. 

I  in  oase  <rf  Hinc  u, 

203. 

to  minor  who  is  entitled  to  poeser  Ot 
but  there  is  no  direotion  to  pay  ti  >y 
particular  person  on  his  behalf,  31 

to  persons  described  by  initials,  186. 

^— — —  with  Christian  or  Snr-  »• 
omitted,  136. 
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BBQUBSTS— ctmtiniMd. 

to  pmoliMe  a  residence  or  ammitj,  264. 

— ■^— —  to  porohase  a  ring,  lands 
or  stock,  266,  298. 

to  seTeral  persons  in  snooession  to  be 
retained  in  original  form,  if  specified, 
281. 

to  snoli  of  class  as  have  attained  parti- 
cnlar  age,  242. 

to  snch  persons  as  shall  be  surviving 
at  some  period  not  specified,  249. 

to  two  or  more  persons  in  snccession,  if 
not  Bi)ecific,  to  be  sold,  281. 

to  tmstee,  not  invalidated  by  attestation 
of  his  wife,  lOO. 

to  nnmarried  woman  with  remainder  to 
her  husband  vest  interest  in  first  hus- 
band, 167. 

to  wife  or  husband  of  attesting  witness 
void,  99. 

to  wife,  reputed  wife  when  entitled  to 
take  under,  143. 

— ■^—  divorced  wife  when  entitled  to 
take  under,  143. 

to  wife  of  A.  is  primA  facie  to  wife  at 
date  of  will,  143. 

vested  in  possession,  2d4. 

■■  in  interest,  but  not  in  possession, 

284. 

vested  subject  to  being    divested    dis- 
tinguished from  contingent  bequests,341. 

vesting  of,  when  contingent,  239. 

void  where  amount  or  specification  of 
legacy  is  left  blank,  149. 

void  where  names  of  legatee  are  left 
blank,  149. 

void  for  uncertainty,  158-163. 

whether  general,  specific  or  demonstra- 
tive, 276. 

without  words  of  limitation,  effect  of,  173. 

with  directions  as  to  enjoyment,  264-267. 

with  inconsistent  or  repugnant  condi- 
tions, 158. 

with  precatory  trusts,  268-272. 

— •  repugnant  conditions,  267,  268. 

secret  trusts  attaching,  71. 

trust  intended,  71-3. 

where  one  of  several  objects  is  illegal, 
whether  void  for  uncertainty,  161,  162. 

where  legatee  has  a  right  of  choice,  159, 
168. 

——————  of  choice  of  articles 

of  same  kind,  not  void  for  uncertainty, 
159. 

whether  cumulative  or  substitutional, 
189,  192. 

which  are  onerous,  272,  273. 
■  substitutional,  179. 

with  conditions  contrary  to  public  policy, 
267. 

where  contingent,  239-249. 

where  possession  or  payment  is  post- 
poned, 234. 

under  Hindu  Law,  construction  of,  68-60. 

to  class,  some  of  whom  are  not  in 

espstence,  60. 


BEQUESTS— continued. 

under  Mahomedan  Law,  ademption  of,  400 
'         application  of  Probate  and 
Administration  Act  to,  322,  323,  325, 
326,  827,  404,  405,  408,  409. 
—  — '  by  infants,  895." 

*  by  insolvents,  395. 

—  by  lunatics,  395. 

— — by  slaves,  394. 

to  alien  infidels,  898. 

■  child  in  existence  in  con- 
templation of  law  may  take,  395,  396. 

conditions  of  validity  of, 395. 

consent  of  heirs  to,  896,  398. 

■  creating  perpetuities,  400. 

^— ^^—  effect  of  change  in  subject, 

matter  of,  400. 
-^— -  effect  of  pledge  of  subject 

matter  of,  400. 

in  favour  of  Zimmees,  396. 

— —  —  invalid,  if  in  jest,  394. 

necessity  for  animus    tes' 


tandi  in  making,  394. 

— —  to  ahl  or  family  of  A,  398. 

'  to  ashar,  i.  e.,  relations  by 

marriage,  898. 

to  beggars,  898. 

to  hostile  infidel,  398 

to  orphans,  the  blind  or  the 


lame  etc.,  898. 

— -  to  the  Holy  shrine,  398. 

— to  the  heirs  of  A.,  398. 

— to  musjids,  898. 

•« to  nearest-of-kin,  398. 

'  —  to  neighbours,  898. 

— -  to  relations  (akraba),  898. 

Mahomedan  law  to  superstitious 


under 

uses,  400. 
■  to  take,  legatee  must  be  in 

existence  at  testator's  death,  395,  396. 
to  the  children  or  awlad  of 


the  race  of  A.,  898. 

— — for    paying    for    reading 

Koran  over  tombs,  399. 

— ^—  for  pilgrimages,  898. 

—  — — ^  for  pious  purposes,  898. 

for  poor  Christians,  399. 

for  prayers  and  other  reli- 


gious duties,  898. 

■ for  students  of  leaming,399. 

— — for  building  bridges,  899. 

for  erection  of  caravanserai. 


899. 


896. 


how  made,  394. 

in  favour  of  aliens,  396. 

— -  —  hostile  infidels, 


893. 


valid  to  extent  of  one- third, 

— —  verbal  or  written,  694. 
— : who  may  make,  895. 

BEQUESTS  OVER— 260,  262. 

when  condition  of,  must  be  strictly  per- 
formed, 269. 
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num. 


BHILS— 

not  Hmdos,  11. 
BHUTAN  TRIBES— 

not  Hindus,  11. 
BLANKS— 

admissibility  of  evidence  to  snpply,  135, 
149. 

left  for  Christian  or  Surname  of  lega- 
tee, whether  may  be  supplied  by  evi- 
dence, 130,  135. 

probate  of  will  witb,  133. 

BLANK  SPACES— 

between  concluding  words  and  signature, 
effect  of,  91. 

BLIND  (THE)— 

Bequests  to,  under  If  ahomedan  law,  398. 

BOMBAY— 

early  decisions  as  to  Hindu  Wills  in,  32, 
83. 

practice  of  Courts  in  granting  pro- 
bate of  Hindu  Wills  in,  28. 

Regulations  as  to  Wills  in,  9. 

validity  of  Hindu  Wills  when  established 
in,  5,  82,  33. 

BRAHMINS— 

influence  of,  in  development  of  testament- 
ary power  among  Hindus,  21. 

BRIDGES— 

bequests  under  Mahomedan  Law  for  erec- 
tion of,  899. 

"  BROTHERS "— 

include  half  brothers,  189. 

BUDDHISTS— 

Act  V  of  1881  allies  to  wills  of,  15. 
course  of  legislation  as  to  probate  of  wills 

of,  812,  318 
in  Burmah,  law  of  testamentary  devise 

in,  15. 
include  Tibetans,  Lepchas,  411. 
validation  of  probates  of  wills  of,  15. 
of  acts  of  executors  and  administrators 

under  grants  of  administration  made 

before  Act  YI  of  1889,  870. 
validity  of  wills  of,  in  Burmah,  83.36. 

BURMAH— 

application  of  Probate  and  Administra- 
tion Act  to,  312. 
Probate  of  wills  of  Burmans^  85. 
validity  of  wills  in,  6-7. 
validity  of  wills  of  Burmans  in,  33-8'5. 

BURN— 

attempt  to,  is  not  sufficient  to  revoke  will 
by,  117. 

C 
CANCELLATION- 

of  wills,  107, 108. 

•^—  primA  facie,  animo  revooandi,  108. 


CAPACITY— 

of  testator,  74-85. 


under  Mahomedan  Law,  894-5. 

CAUSES  OF  ACTION— 

survivor  of,  tci  executors,  307. 

which  do  not  survive  to  executors,  867. 

CARAYANSERAI— 

bequests  under  Mahomedan  Law,  for  erec- 
tion of,  899. 

CANONS— 

of  construction  in  England,  132. 

CAVEAT- 

effect  of  entry  of,  358. 
form  of,  358. 

procedure  on  entry  of,  S68. 
who  may  enter,  358. 

CAVEATOR^ 

notice  to,  868. 

probate  cannot  be  granted. without  notice    ^ 
to,  358.;    (cuifc^M:^   U  £UU  3^ 

CERTIFICATE-  *  *^  TrrC  4^- 


to    be    remmitted    by    High  Courts  to 
other  Courts  on  granting  Probate,  366. 

CHARITY— 

bequests  to,  when  valid,  228. 
definition  of,  228. 

CHARITABLE  BEQUESTS— 

application  of  Doctrine  of  cy  pris  to,  230. 
effect  of  uncertainty  in  case  of,  163. 
liberal  construction  allowed  in  case  of, 
230. 

CHARITABLE  OBJECTS— 228— 280.  ^ 

Perpetuities  under  Mahomedan -law,  with     j 
ultimate  trust  in  favour  of,  400. 

CHIEF  COURT—  I 

of  Panjab,  effect  of  Probate  granted  by, 

854  (note.) 
-« whether    a    High  Court,  8**     i 

(note). 

CHILD  OF  A— 

bequest  to,  144. 

CHILDREN— 

construction  of  term,  187-9. 
imports  legitimate  children,  184. 
mistake  in  number  of,  in  case  of  .       est 

to,  142. 
of  A,  bequests  to,  under  Mahomedr       \,w, 

898. 
prtmd  fade  entitled  to  legacy  as  ^       ai 

portion,  302. 

CHRISTIANS— 

bequests  under  Mahomedan  law  ii 
of,  399* 


IVDVX. 


513 


CHUBCH— 

bequests  under  MAhomedan  law  for  erec- 
tion of»  399. 

CHUEOH  (THE)— 

influence  of,  in  Europe  upon  the  spread  of 
testamentazy  power/ 2. 

CIBA  NAEAYANIS— 

not  Hindus,  !!•  * 

CITATIONS— 

issue  of,  on  renunciation  by  executor, 

826. 
— -—  on  death  of  surviying  ezeoutcr 

who  has  proved,  826. 

to  compel  executors  to  file  in- 


ventory or  accounts,  374. 
— —  npon  application  for  probate,  357. 
when  executors  fiJl  to  file  in- 


ventory or  accounts,  374. 

persons  entitled  to,  367. 

when  issued  upon  application  for  pro- 
bate, 357. 

when  returnable,  822,  826,  827. 

who  are  entitled  to,  332. 

CIVIL  LAW^ 

aa  to  WilU,  1,  4. 

waia  in  England  as  to  personal  property 
derived  from,  4. 

CIVIL  PROCEDURE  CODE— 

to  be  guide  in  testamentary  proceedings, 
852. 

CLAIMS— 

joinder  of,  by  or  against  executors,  867. 

CLASS— 

bequest  to,  in  regard  to  some  of  whom  it 
is  inoperative,  217* 

lapse  does  not  arise  in  case  of  legacy  to 
a  described,  201. 

or  their  issue,  gift  to,  179, 180. 

some  of  whom  are  not  in  existence,  be- 
quest under  Hinda  law  to,  60. 

words  describing,  added  to  a  bequest  to 
a  person,  180. 

See  BEQUESTS. 

CODICIL— 

definition  of,  under  Indian  Succession 
Act,  62. 

does  not  revoke  will  further  than  neces- 
sary for  purpose  of  codicil,  116. 
Bcovered  after  probate,  separate  pro- 
bate of,  821. 

ffect  given  by,  to  unexecuted  papers 
written  between  execution  of  will  and 
codicil,  68. 

Terring  to  will  of  particular  date  and 
not  to  subsequent  codicil  does  not  re- 
publish that  codicil,  70. 
voicing  will    does  not    necessarily   re- 
voke prior  codicil,  117. 
Q  be  considered  part  of  will,  150. 

M  M  M 


CODICIL— contifiiMd. 

whether  revoked  by  revocation  of  will 
120. 

COERCION— 

what  constitutes,  83. 
wills  induced  by,  88. 

C^TERORUM— 

'  grant  of  Probate  or  Administration,  343, 
844. 

CO-EXECUTORS— 

are  regarded  in  law  as  an  individual  per- 
son, 371. 

liability  of  executor  for  acts  of,  888-9. 

survivor  of  powers  on  death  of  one  of 
several,  872. 

COLLECTION— 

of  debts  and  duty  of  executor  as  to,  374. 
of    deceased's    property,  administration 
limited  to,  340. 

COMMITTEE— 

of  lunatic,  grant  of  administration  to, 
888. 

proof  of  title  of,  to  grant 
of  administration,  888. 

CONCLUSIVENESS— 

of  application  for  probate    if    properly 

made  and  verified,  358. 
of  probate,  354. 

CONDITIONS— 252— 264. 

against  alienation,  260. 

as  to  embracing  pMBtrticular  faith,  257. 

as  to  marriage,  255,  257. 

as  to  residence,  257. 

as  to  residence,  what  is  a  sufficient  com- 
pliance with,  257  (note  8.) 

bequest  upon  impossible,  void,  253. 

contrary  to  Hindu  law  are  void,  53. 

contrary  to  public  policy  imposed  by 
will,  are  void,  53. 

how  distinguished  from  contingency,  252. 

ignorance  of,  264. 

in  terrorem,  261,  262. 

under  English  Law,  258,  261. 

of  two  kinds — precedent  and  subsequent, 
262. 

whether  precedent  or  subsequent,  252. 

which  are  repug^nant  to  estates  already 
given,  260. 

words  which  indicate,  241,  242. 

See  REPUGNANT  CONDITIONS. 

CONDITIONS  PRECEDENT— 

as  distinguished  from  conditions  subse- 
quent, 252. 

as  to  marriage,  255,  257,  261,  262. 

Courts  lean  towards  construing  condition 
not  to  be,  252,  258. 

if  illigal,  immoral  or  impossible  avoid  be- 
quest, 258,  254. 

if  impracticable  vitiate  bequest,  254. 
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CONDITIONS  PaECEDBNT"-«m*mti«d. 

ignoranoe  of,  264. 

in  England  must  be  literally  performed, 

254. 
in  India,    substantial    compliance  with, 

sufficient,  264-5. 
in  partial  restraint  on  marriage,  257. 
no  particular  words  necessary  to  create, 

252. 
performance  of,  264. 

precedes  vesting  of  estates,  252. 

Rules  in  India  different  from  English  law, 

253. 
time  allowed  for  performance  of,  in  case 

of  fraud,  264. 

CONDITIONS  SUBSEQUENT— 

as  distingpiished  from  conditions  prece- 
dent, 252. 

as  to  bankruptcy,  260. 

Courts  lean  towards  construing  conditions 
to  be,  252,  253. 

ignorance  of,  264. 

may  operate  to  divest  vested  estates,  259. 

must  be  performed  after  vesting  of  le- 
gacy, 252. 

performance  of,  264. 

time  allowed  for  performance  of  in  case 
of  fraud,  264. 

void,  if  impossible,  illegal  or  contrary  to 
public  policy,  290. 

where  ulterior  bequest  is  invalid,  260. 

PONDITIONAL  BEQUEST— 

conditioned    to    cease  on  happening  of 
^  '     specified  uncertain  event,  262 

CONDITIONAL  BEQUESTS— 

on  failure  of  prior  bequest  of  same  thing, 

257. 
rules  as  to,  252,  264. 

CONDITIONAL  LIMITATIONS,  257-8 

CONTEMPLATION  OF  LAW— 

child  in  womb  is  in  existence  in,  210. 

— — — under  Ma- 

homedan  law,  396. 

Hindu  legatee  dying  in  lifetime  of  testa- 
tor leaving  a  Uneal  descendant  whether 
under  s.  96  of  the  Indian  Succession 
Act  in  existence  in,  203. 

person  having  a  statutory  existence  in, 
203. 

CONTENTIOUS  CASES— 

costs  of,   when  difficulty  was  caused  by 

testator,  361. 
District  Delegate  not  to  grant  probate  in, 

358,  359. 
nature  and  form  of  proceedings  in,  360. 
Procedure    where      District     Delegates 

refuse,  to  grant  probate,  358, 
wh&t  are,  358. 


CONTINQBNCIKS— 

bow  distinguished  from  oonditioiis,  2SS. 
words  which  indicate,  241,  242. 

CONTINGENT  BEQUEST,  23»,  24»— 

distinguished  from  bequest  vested  subject 

to  being  divested,  241. 
effect  of  direction  to  apply  ineoane  of, 

240,241^ 
effect  of  direction  to  give  maintenance 

upon,  269,  240,  241. 
gift  over  where  death  is  spoken  of  as 

contingent  event,  247. 
not  vested  by  direction    to    give    fixed 

amount  for  maintenance)  241. 
upon  specified  uncertain  event,  no   time 

being  mentioned  for  its  ocourrenoe,  244. 
vesting  of,  239. 
when  vested  by  reason  of  gift  of  interesi 

or  ntiaintenanoe,  239,  240. 

CONTINGENT  CLASS— 

gift,  to  distinguished  from  gift  to  daas  on 
contingency,  242,  243. 

CONTINGENT  WILLS— 

cases  of  j  63,  64,  65. 

CONSENT  OP  HBIES— 

under  Mahomedan  law  to  legacies,  396. 

effect  of,  396,  897. 

how       evidenced, 

once  given,  cannot 

to      bequests      to 


397. 


be  retracted,  397. 
other  heirs,  39-6. 


strangers  of  more  than  one-third, 

— —^  where  binding,  897. 


to       bequests      to 


398. 


397,  398. 


where 

where  to  be  given, 


397,  398. 
CONTEAEY  INTENTION- 

under  s.  77  of   Indian  Succession   Act, 
162, 166. 

CONSTRUCTION— 

evidence    when    admissible    in    case    of 

doubtful,  137. 
Court  to  give  benignant,  59.  * 
in  certain  cases  on  principles  of  jnstioe, 

equity   and  good  conscience  under  t^ 

Regulations,  186. 
intention  of  testator  to  be  sought  in  wor 

used,  130. 
of  legal  phrases,  131. 
of  technical  words,  74,  130. 
of  terms  '* children,"    ''grandchildren, 

"  nephews,"  **  neices,"  "  oonsins,"  "  i 

sue,"  etc.,  187,  189. 
of  Wills  under  Hindu  law,  17,  18,  58,  6i 
in   favour    < 

females,  59. 
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CONSTRUCTION— cotttinwed. 

Roles  of,  abBolnte  estate  may  be  rednced 
to  estate  for  life  to  give  effect  to  sab- 
sequent  gifts  by,  158. 

-^— -  all  parts  of  will  to  be  read 
together,  150, 158. 

«....  as  to  inconsistent  g^fts,  158. 

as  to  gift  followed  by  direction 


inconsistent  with  gift  itself,  158. 

«  and  "  may  be  read  "  or,"  146. 

as  to  bequests  void  for  uncer- 


tainty, 158, 163. 

as  to  law  of  domicil,  133. 


-  as  to  patent  and  latent  ambigui- 


ties, 147, 150. 

as  vo  nse  of  technical  words  or 


phrases,  130. 

as  to  rejection  of  words,   132, 


145. 

^—~^—  as  to  use  of  words  in  restricted 
or  extended  sense,  151, 154. 
Court  cannot  make  new  will  for 


testator,  130.  '     ;*    ~  ^ 

Court  is  bound  to  g^ve  effect  to 


every  word  if  possible,  182. 

—  effect  to  be  given  to  will  as  far 


as  possible,  156. 

in  India  mainly  based  on  Eng* 


lish  law,  130. 

intention    of    testator    to     be 


carried  out  as  far  as  possible. 

intention  to  be  gathered   from 


the  entire  instrument,  130, 132, 150. 

particular    intent     must    give 


way  to  a  general  intent,  155. 
■         when  "or**  may  be  read  "and," 
when  a  mistake  may  be  correct- 


ed, 146. 


where  clause  is  susceptible  of 
two  meanings,  154. 

-»  where  spirit  is  strong  enough  to 


overcome  the  letter,  151. 

where  there  is  an  express  gift 


and  subsequent  gift  by  implication  in 
consistent,  prior  gift  prevails,  157 . 

where  words  are  capable  of  two 


fold  construction,  132. 

where  words  are  capable  of  two- 


fold construction  and  one  construction 
offends  against  law  of  perpetuities,  154. 
where  will  contains  two  irrecon- 


cilable clauses,  155, 157. 

will  to  be  benig^y  construed, 


132. 


words  acquiring  special  mean- 
ing in  one  context  to  be  construed 
differently  in  another  context,  156. 

words  may  be  supplied    from 


context,  132, 146. 

words  to  be  taken  in  their  ordi- 


nary or  gprammatical  sense,  145,  148. 

words    occurring    in    different 


parts  of  will  must  be  taken  to  be  used 

in  same  sense,  156. 

where  additional  words  or  phra- 


CONSTRUCTION— conemi*€d. 

ses  are  used  describing  other  legatees 
166. 

where  portion    of    beqaest    is 

void,  167. 

use  of  decided  cases  on,  133. 

where  name  of  legatee  once  described  oc- 
curs again  in  a  will,  185. 

CONVERSION— 

of  testator's  estate,  direction  for,  235. 
of  testator's  estate,  time  and  manner  of, 
885. 

COPT— 

of  will.  Probate  when  granted  of,  333, 
334. 

CORPORATION— 

may  be  executor  in  England,  316. 

COSTS— 

in    contentious    cases,    when     difficulty 

caused  by  testator,  361. 
of  obtaining  probate  and  taking  necessary 

administration  proceedings,  375-6. 

COURT— 

executor  on  deficiency  of  assets  entitled 
to  refund  if  legacies  paid  under  order 
of,  383. 

CREDITORS— 

distinction  between  English  and  Indian 

Rule  as  to,  301. 
grants  of  administration  to,  328-9. 
grant  of  administration  to  under  Probate 

Act,  where  executor  renounces  or  fails 

to  accept,  329. 
when  entitled  to  oppose  gnait  of  probate, 

857-8. 
right  of,  to  follow  assets,  384. 
to  compel  refund  of  legacies  on 

deficiency  of  assets,  384. 

to  compel  refund  of  leg^ies   may 


be  lost  by  laches,  384. 
primd  facie  entitled  to  legacy  as  well  as 

debt,  802. 
priorities  among  in  England,  378,  379. 
rule  in  England  as  to  bequests  to,  301. 
CUMULATIVE  BEQUESTS,  189,  192 

CUNYASTADAS— 

not  Hindus,  4. 

CUTCH  MEMONS— 

governed  by  Mahomedan  law  in  absence 

of  special  custom,  10. 
not  included  in  term  Hindu,  10. 
not   Hindus    within   meaning  of  Hindu 

Wills  Act,  355. 
Wills  of,  governed  by  Probate  Act,  355. 

CUTTING— 

of  particular  part  of  will  revokes  that 

part  only,  117, 118. 
scratching  out  of  names  may  be  reg^arded 

as,  118. 


516 


INDEl. 


CY  PEES— 

Doctrine  of,  280,  232. 
DEATHBED  CHABGES— 

order  of  payment  of,  by  ezecators,  375. 
DEAF  MUTE— 

capacity  of,  to  make  will,  81. 
DEAF  PBESON— 

capacity  of,  to  make  will,  81. 
DEBENTUEE8— 

different  from  debenture  stock,  286,  286. 
DB  BONIS  NON— 

g^nt  of  administration,  344. 
DEBTS— 

duty  of  executor  as  to  collection  of,  874. 

effect  of  general  direction  to  pay,  290, 
291. 

executor  must  exercise  diligence  in  col- 
lecting, 374. 

must  be  discharged  before  legacies,  379. 

paid  rateably,  376. 

of  executor  cannot  be  retained  by  him 
in  priority  to  creditors,  376. 

order  of  payment  of,  375-6. 

payable  according    to  law  of  domicile  or 
otherwise,  378,  379. 

— -'—  to  Law  of  British 
India  under  Succession  Act  as  amended 
by  Act  VI  of  1889,  378,  379. 

whole  of  testator's  estate  is  liable  for, 
379. 

DEGEMYIBS— 

proTisions  of  the  Twelve  Tables  of,  as  to 
wills,  3. 

DECLARATIONS— 

of  testator  when  admissible  as  proof  of 
contents  of  lost  will,  124. 

DEDICATION— 

to  idols,  not  void  under  Hindu  law  as 
against  rule  of  perpetuities,  if  real,  217. 
of  property  in  favour  of  idols  by  will, 
.    50. 

— ^  to  idols,  when  not  JxynA  fide, 


DEFAMATION— 

right  of  suit  in  respect  of,  does  not  survive 
to  executor,  867. 

DEFINITION— 

of  "  executor,"  814. 
of  **  probate,"  315. 
of  "  will,"  129. 

DELUSIONS— 

compatible    with    retention    of    general 

mental  faculties,  76. 
wills  made  by  persons  suffering  from, 

76,  79. 
Will  valid,  if  not  affected  by,  76. 


DBM0N0LAT0R8— 

of  Southern  India,  not  Hindus,  77. 

DBMONSTEATIVB  LEGACIES— 

have  preferential  claim  on  fund,  881-8. 
See  BEQUESTS  (Demonstrative.) 

DEPENDENT  EBLATIVE  EEVOCATION- 

act    of    destruction    must  be  referable 

wholly  to  intention  of  setting  up  some 

other  paper,  112. 
doctrine  of,  110-114. 
in  case  of  obliteration,  etc.,  122. 
may  apply  where  name  of  legatee  h&s 

been    obliterated    and  another    name 

substituted,  112, 113. 

DERIVATIVE  EXBCUTORr- 

Executor  of  Executor  is  not,  815. 
under  Mahomedan  Law,  403. 

DESCENDANTS- 

construction  of  term,  87-9. 

DESCRIPTION— 

cases  of  ambiguous,  139. 

rejection  of  portion  of,  as  being  erroneous, 
139. 

failures  of  legacy  where  no  propeity  an- 
swers, 139. 

of  legatee,  effect  of  erroneous,  140, 141. 

rejection  of  erroneous  description  of  thing 
bequeathed,  137. 

rejection  of  portion  of,  as  being  eironeoitt, 
189 

when  part  of,  may  not  be  rejected  u 

DBSTEOYBD  WILL— ^ 

proof  of  contents  of,  833. 
proof  of  circumstances  relating  to,  before 
grant  of  probate,  833. 

DESTEUCTION— 

Revocation  of  will  by,  107-109. 
DEVASTVIT— 

by  executors,  888-391. 
DEVISE— 

extent  among  Hindus  of  power  of,  36,  GO. 

in  trust  to  accumulate,  void  under  Hindu 
law,  51. 

of  rents  and  profits  may  pass  whole  in- 
terest, 158. 

of  use  of  land  may  pass  the  whole  interest) 
153. 

See  BEQUESTS. 

DEVISEES— 

under  Mahomedan  Law,  who  m  bei 
395-7. 

DHAMIS— 

in  Bundelkund  not  Hindus,  11. 

DHALBHUM— 

Probate  and  Administration  Act  m 
to,  326. 
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DISABILITY— 

of  legatee,  postponement  of  eleotion  in 
case  of,  309.  <        . 

DISHERISON—      ^^\ouj^  U.^u7^  y-'^^". 

of  children  nnder  Soman  law,  8. 
of  heirs  nnder  BUndn  law,  46,  69. 

DISTRAINT— 

execntor  has  right  of,  in  respect  of  rents 
dne  at  testator's  death,  367. 

DI8TBIBUTI0N— 

of  assets  by  execntors,  875,  382. 

— ^—  notices  to  be  g^yen  by  executor 

before,  384. 
of  immoveable  property  govemed  by  Um 

Zoci,  879. 

DISTRICT  COURT— 

High  Conrfc  has  ooncnrrent  jurisdiction 
with,  861. 

jurisdiction  of,  in  granting  and  reyoking 
probate,  851. 

in  probate  proceedings,  regulated  by  Civil 
Procedure  Code,  852. 

orders  of,  relating  to  probate  are  appeal- 
able to  High  Court,  851,  852. 

power  of,  to  order  production  of  testa- 
mentary papers,  358. 

DISTRICT  DELEGATE— 

appointment  of,  352. 

grant  of  probate  by,  where  there  is  no 
contention,  858. 

power  of  to  impound  will  where  he  can- 
not grant  plx>bate,  895.  ••   - 

not  to  grant  probate  where  there  is 
doubt  or  contention,  358,  396. 

notifications  authorizing  appointment  of, 
14. 

DISTRICT  DELEGATES  ACT,  1881— 

applicable  to  Hyderabad  Assigned  Dis- 
tricts, 14,  326. 

in  what  districts  declared  to  be  in  force, 
16. 

DIVESTING— 

a  bequest,  gift  over,  need  not  be  inde- 
feasible, 286. 

estate  on  bankruptcy,  260. 

of  legacies,  284,  286. 

of  vested  estates  by  non-performance  of 
conditions  subsequent,  259. 

iSION— 

esting  where  there  is  a  direction  for 
conversion  and  for,  247,  249. 

ORCE— 

'«%use  of  action  in  respect  of)  does  not 
survive  to  executor,  867. 

lJTRINE— 

3f  lapse,  196-212. 
lee  LAPSE. 


DOCUMENTS— 

incorporation  of,  66,  70. 

proof  of  identity  of,  if  sought  to  be  in- 

coiporated  in  will,  68. 
to  be  incorporated  must  be  in  existence 

at  date  of  will,  67. 

DOMICILE— 

law  of,  applies  to  wills  as  to  personalty, 

188. 
succession  to  moveable  property  follows 

law  of,  11. 

DONATIONES  MORTIS  CAUSA— 

burden  of  proof  in  respect  of,  820. 
cannot  be  revoked  by  will,  810. 
constructive  deliveries  in  case  of,  310. 
dependent  on  death  of  donor,  809. 
in  what  respects  analogous  to  bequests, 

809. 
may  be  satisfied  by  legacy,  810. 
revocable,  809. 
what  may  be  subject  of,  809,  810. 

DOUBLE  GIFTS— 

rules  as  to,  190. 
DRUNKENNESS— 

want  of  testamentary  capacity  from,  82. 
DUMB  PERSON- 

capacity  of,  to  make  will,  81. 
DURANTE  MINORITATE— 

grants  of  administration,  887. 

DUTIES— 

of  executors. 
See  EXECUTOR. 

EARLY  HISTORY— 

of  wills  in  Europe,  1,  4. 
EAST  INDIANS— 

governed  by  Succession  Act,  11. 
EDICTS— 

of  Praetors  as  to  wills,  4. 
EDUCATION— 

bequests  for,  265. 
EDWARDS  r.  SDWARD8— 

Rules  in  case  of,  244,  247. 

ELDEST  SON— 

bequest  to,  144. 

ordinarily  means  first-born,  144. 

ELECTION— 

against  will  under  Succession  Act  causes 
forfeiture,  804. 

bequest  forper  son's  benefit  how  regarded 
for  purpose  of,  307. 

by  next  of  kin,  807.   . 

doctrine  of,  is  not  applicable  where  be- 
quest is  invalid,  307. 

Doctrine  oU  308-309. 
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ELECTION— cow<ini4e(i. 


applies  to  interesfcB  remote,  or 

immediate  or  contingent,  304. 

—  does  not  preclude  party 
claiming  nnder  will  from  enjoying  a 
derivative  interest  nnder  a  le^  estate 
taken  in  opposition  to  will,  808. 

principle  governing,  304. 


does  not  arise  between  legacy  and  pro- 
perty taken  under  derivative  title,  305. 

. ■  where  the  property 

is  not  acquired  till  after  death  of  testa- 
tor,  805. 

for  purposes  of,  no  distinction  between 
moveable  and  immoveable  property, 
specific  and  residuary  legatees,  or  lega- 
tees and  next  of  kin,  304. 

questions  for  determination,  oases  of,  306. 

in  opposition  to  will  by  person  taking 
under  it  in  another  capacity,  808. 

may  be  implied,  307. 

inquiry  whether  for  benefit  of  infanta, 
809. 

legatee  entitled  to  have  aooounts  taken 
before,  806. 

■ —  to  know  value  of  proper- 
ty, etc.  before,  806. 

may  be  presumed    from     acquiescence, 

806. 
■  from  acceptance  of 

benefit  under  will,  806. 
.  from    waiver    of    inquiry, 

from  2  years'  actual 


806. 


enjoyment  of  legacy,  306. 
._-^—  not  confined  to  wills,  308. 
—  when  it  applies,  808. 


no  presumption  of,  where  both  properties 

are  in  possession  of  legatee,  807. 
not  presumed,  where  legatee  has  died 

shortly  after  testator,  307. 
parol  evidence  not    admissible    to  raise 

case  of,  806. 
person   deriving  a  benefit  indirectly  is 

not  put  to,  808. 
person  electing,  must  know  of  his  right 

of,  305. 
postponement  of,  in  case  of  disability, 

809. 

presumption  of,  is  binding  on  representa- 
tives of  legatee,  807. 

testator's  belief  as  to  ownership  immater- 
ial, 304.  ,     .      ^^^ 

nnder  misconception  is  not  oonclUBive,3U6. 

under  what  circumstances  it  arises,   803, 

806. 
what  acts  of  acceptance  or  acquiescence 

amount  to,  307. 
when  testator's  representatives  may  put 

legatee  to,  309. 

ENDOWMENT— 

of  idols  when  not  honA  fide,  268. 
perpetuities    invalid    under    Hindu    law 
except  in  case  of  religious,  60,  61. 


ENDOWMENT— co»*»iMted. 

rule  against  perpetoitlefi  not  to  be  avoided 
by  colourable  dedications  to,  50. 

ENJOYMENT— 

Bequests  with  directions  as  to,  264,  267. 
with  restrictions  upon,  265, 267. 

EQUITY,    JUSTICE    AND    GOOD     COK- 
SCIENCB— 

instances  of  wills  which   are  to  be  con- 
strued according  to,  186. 

ERROE— 

in  description  of  legatees,  140. 

of  chws  of  legatees,  142. 

in  grants  of  probate  or  administration, 
correction  of,  845,  846. 

ESTATES— 

which  may  be  created  nnder  Hinda  law, 
49. 

ESTATES  TAIL— 

void  under  Hindu  law,  47,  48. 
ET  CETERA— 

construction  of  wordsi  198, 194. 

ERASURES— 

in  wills,  effect  of,  121, 122. 
attestation  of,  121. 

in  wills,  how  far  and  in  what  way  allowed 
to  be  deciphered,  121. 

EURASIANS— 

governed  by  Indian  Succession  Act,  IL 

EUROPE— 

early  history  of  wills  in,  1,  4. 
EUROPEANS— 

by  birth  or  descent  domiciled  in  Britwh 
India  governed  by  Indian  Suooessioii 
Act,  11. 
not  having  Indian  domicile  as  to  mote- 
able  property  governed  by  Indian  Sae- 
cession  Act,  11. 

EVIDENCE— 

admissible  to  show  whether  alterationj 
were  made  before  or  after  execution  of 
wiU,  124. 

as  to  material  facts  relating  to  subjecu 
or  objects  of  wiU,  138. 

as  to  reputation*  of  legitimacy  to  p*'»* 
nity,  184. 

as  to  testator's  property  where  mei  ag 
of  will  is  doubtful,  137. 

as  to  what  is  parcel  and  what  not,  a  ■' 
sible,  188. 

as  to  whether  signature  was  for  im- 
poses of  attestation, 

in  case  of  ambiguity,  184. 

not  admissible  to  show  other  pi«]  v 
was  intended  to  pass  if  there  it  fv^  <r* 
ty  answering  the  desoriptioo,  188. 
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BYIDENCE— cofKinitad. 

admiflsiUe  to  sbow  testator  was  indnoed 
bj  fraud  to  make  will,  160. 

■  that  instrament  was  not  intend- 

ed to  operate  as  will,  150. 

—  that  a  mistake  was  made  by 


testator,  150. 
not  admissible  where  description  applies 

to  particnlar  person  known  to  testator, 

134. 
of  assent  of  heirs    to    bequests  under 

Mahomedan  Law,  397,  398. 
of  contents  of  lost  will,  116. 
of  declarations  of  testator  as  to  property 

bequeathed  or  intended  legatee,  134. 
of  identity  of  documents  sought  to  be 

incorporated  in  wills,  68,  69. 
of  revocation,  rebuttal  of,  119. 
of  seoret   trust  in  respect  of  bequests, 

71,  72. 
of  what  original  was,  not  admissible  in 

caae  of  erasures  or  obliterations,  121. 
to  explain  niokname,  135. 
not  admissible  to  supply  blanks,  135. 
when  admissible  as  to  family  and  circum- 
stances of  testator,  184. 
when  admissible  to  show  that  a  word  in 

used  in  popular  and  not  in  strict  sense, 

146. 
where  description  of  legatee    does  not 

accurately    apply  to    any    particular 

person,  134. 
where  no  person  fully  answers  description 

in  the  will,  187. 
whether  admissible  on  question  whether 

g^ts  are  cumulative  or  substitutional, 

See  PAEOL  EYIDENCS. 

EXAMINATION— 

of  petitioner  upon  application  for  probate, 
857. 

EXCEPTION— 

Grants  of  probate  subject  to,  842. 

EXECUTION— 

of  Hindu  wills,  no  formalities  required 

for,  67. 
of  powers  of  appointment,  167, 172. 
— — — —  by  general  bequest,  167. 
of  will  by  affixing  stamped  name  or  seal, 
88. 

by  mark,  87. 

by  sealing,  87. 

by  signing  initials,  87. 

assumed  name,  87. 

former  name,  87. 

f  willy  presumption  where  witnesses 
hare  forgotten  circumstances  of,  94, 
95. 

e:  bcutor— 

according  to  the  tenor,  318,  320. 
act  of  otte»  to  be  deemed  the  acts  of  all 
y       the  executors,  820. 


EXEGUTOB— eontinuad. 

acts    which    amount  to    acceptance  of 

office  by,  326. 
after  assent  is  trustee  for  legatee,  369. 
after  grant  of  probate,  cannot  renounce, 

827. 
all  the  property  of  testator  vests  in,  313. 
appointment  of,    either  express  or  im-  ^ 

plied,^315. 

^^— —  for  limited  purpose,  321 


note. 


fied  or  conditional,  820. 

firm  as,  316. 


may  be  absolute  or  quali- 


assent  of,  effect  of  in  case  of  specific  le- 
gacy, 383. 

gives  effect  to  legacy  from  testa- 
tor's death,  383. 

if  conditional    not   complete  till 


happening  of  condition,  382. 

in  case  of    specific    legacy  con- 


stitutes executor  trustee,  383. 

iujcase  of  legacy  to  himself,  382. 

may  be  conditional,  382. 

— —  may  be  neutral,  382. 

may  be  express  or  implied,  382. 

object  of  rule  as  to,  382. 

to  specific  legacy  constitutes  exe- 


cutor trustee,  383. 
bankrupt  or  insolvent  may  be,  316. 
bond  fide  dealings  with,  in  respect  of 

specific  legacies,  369. 
by    implication,    sole   residuary  devisee 

may  be  entitled  as,  319. 
^-^— usually   called    executor 

according  to  tenor,  318. 

what     is     essential     to 


create,  818. 


who  may  be,  318,  319. 

sole  residuary  devisee  may 

be*  entitled  to  probate  as,  319. 

whether  universal  legatee 


is,  331. 

cannot  be  compelled  to  accept  the  office, 
326. 

dispose  of  specific  legacy  after 

assent,  369. 

in  part  refuse  office,  827. 

> take  legncies  unless    he    proves 

/    will,  273. 

causes  of  action  which  do  not  survive  to, 
367. 

citation  to,  calling  upon  him  to  accept  or 
renounce,  126,  327. 

consent  of  husband  necessary  under  Suc- 
cession Act  to  appointment  of  married 
woman  as,  816. 

definition  of,  314,  315. 

duties  of,  872,  388. 

as  to  disposing  of  body  (rf  testa- 
tor, 373. 

as  to  payment  of  debts,  376, 


380. 


not  to  allow   money  to  remain 


on  improper  investment,  875. 
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SXECUTOR— conffrnted. 

duties  of,  not  to  trade  with  assets,  875. 
on  application  for    probate  to 

state  amount  of  assets  likely  to  oome 

to  his  hands,  373. 

to  collect  debts,  374. 

to  exercise  reasonable  diligence, 


/ 


^' 


874. 


as  to  funeral  ceremonies,  872. 

>  to  exhibit  inventory    within  6 

months,  873. 

to  pay  debts  equally  and  rate- 


ably,  376. 

to  pay  debts  in  order  provided 


by  law,  376. 

de  9Wi  tort,  362-866. 

effect  of  dea^  of  sole,  372.    ^  » '^»    5  /ju 

grant  of  probate  to,  324,  325.  - 

_.  in  case  of  Hindus,  825. 

following  assets,  under  9  Geo.  IV,  o.  83, 
received  from,  884  note. 

grant  of  administration  to  attorney  of 
absent,  335. 

,11  in  case  of  luna- 

tic being  sole,  887. 

. __.— ^_— ^  with  will  annex- 
ed to  legal  guardian  of  minor,  815. 

in  England,  Corporation  may  be,  816. 

an  alien  may  be,  816. 

insolvent  or  bankrupt  may  be,  816. 

inventory  to  be  filed  by,  873. 

issue  of  citations  before  grant  of  adminis- 
tration after  renunciation  by,  326. 

is  a  trustee  for  persons  interested  in 
estate,  371. 

issue  of  dtations  against  on  non-com- 
pliance with  law  as  to  filing  inventory 
and  accounts,  374. 

ioinder  of  claims  by  or,  against,  867. 

liabilities  of,  875-891. 

for  acts  of  agent,  876,  391. 

_ for  devastavit,  888,  391. 

for  improper  sale  at  under- 
value, 390. 

for  investment  in    improper 


securities,  376,  889. 

for  leaving  money  out  on  im 


proper  investments,  889. 

for  leaving  outstcuiding  a  debt 


from  defaulting  co-executor,  875. 

for  loss  by  carrying  on  trade 


of  testator,  889,  390. 

for  loss  by  neglect  to  get  in 


assets,  875. 

for  loss  caused  by  neglect  or 


misapplication,  888. 

»  for  not  selling  at  proper  time, 


for  standing  by  and  allowing 


889. 


breach  of  trust  by  co-executor,  388,889. 
for    waste,    mismanagement 

for  wilful  default,  889. 

in  case  of  devastavit  by  co- 


etc,  888. 


EXECUTOR— eonemued. 

liabilities   of,    saved    by    acting  under 

orders  of  Court,  380. 
-^— ^ where  assets  which  should 

have  been  sold  or  converted  are  loBt,375. 
'  where  he  carries  on  ttade  «■ 


business  of  testator,  375. 

———  where  he  allows  debt  to  be- 


come barred,  874. 

——— —  where  money  is  allowed  to 
remain  on  improper  investment,  875, 
889. 

—  under  Mahomedan  Law,  405, 


409. 


where  assets  are  lost  or  de- 
stroyed, 875. 
lunatic  idiots  and  persons  of    unsound 

mind  may  not  act  as,  817. 
married  woman  may  be,  816. 
may  be  called    upon    to    renounce  or 

accept  office,  826. 
may  carry  on  business  of  testator  for 

purpose  of  winding  it  up,  875. 
may  distrain  for  rent    due  at  date  of 

testator's  death,  867. 
may  grant  underlease,  890. 
minor  may  be,  815. 
must    dischai^    debts  before   legacies, 

879. 
necessity  for  probate  to  establish  right 

of,  in  Court  of  Justice,  822. 

-^—  under  Hindu  Wills  Act.,  322. 
need  not  pay  legacy  without  indemnity 

where  there  are  contingent  liabilities, 

879. 
need  not  plead  Statute  of  Limitations,  877. 
non-liability    of    to    exonerate     specific 

legacies,  289. 
payment  by,  of  liabilities  in  respect  of 

bequest,  289,  291. 
^not  bound  to  deliver  legacy,    althon^ 

assented  to,  tiU  year  after  testator's 

death,  883. 
notices  to  be  given  by,  before  distributian 

of  assets,  ^4. 
of  executor  is  not  derivative  executor  of 
y      original  testator,  880. 

of  Hindu  will,  effect  of  grant  of  probate 

to,  814. 

Powers  of  prior  to  Hindu 


Wills  Act,  870. 


Wills  Act,  870. 


under     Hindo 


executor,  888, 


under  Pr      fee 

and  Administration  Act,  370. 
————————  under  A       7 

of  1889,  870. 
order  of  payment  of  specific  legacies     ). 
ordinarily  in  position  of  gratuitous  h      », 

889. 
may  appoint  co-executor  agent,  3S 
particulars  to  be  stated  by,  in  appi'        d 

for  probate,  373. 
parties  to  suits  concerning  propel'         > 

ed  in,  867. 
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EXECUTOBr-fon^inwed. 

pttrtiea  to  saita  conoerniag  property  vest- 
ed in,  328. 

paying   a  legacy  admits  assets  for  pay- 
ment of  all,  383. 

penalties  against  for  non-compliance  with 
law  as  to  exhibiting  inventory,  373. 

powers  of,  362-372. 

all  the,  may  be  exercised  by 

one,  320,  371,  372 

administrator  same  as  powers 


of,  316. 


as  to  sale,  mortgage,  etc.  nnder 
Probate  and  Administration  Act,  as 
amended  by  Act  VI  of  1889,  370,  371. 

— •  co-execntors  of,  871. 

-  survive  to  other  executors,  372. 
—  to  dispose  of  property  under 


Succession  Act,  317. 

under     Hindu 

law,  369. 

■— — under     Hindu 

Wills  Act  and  Probate  Act,  369,  371. 

'  after  assent  to 


legacy,  369. 

under  Hindu  law,  60. 

— under  Mahomedan  wills  deter- 
mined by  Probate  Act,  4'^'9 

where  there  are  several,  371. 


probate  not  granted  to  minor,  816. 
proof  of  wilful  default  against,  389. 
property  of  testator  vests  in,  323 
property  which  passes  by  survivorship 

does  not  vest  in,  813. 
suit  concerning  property  vested  in,  323. 
I  protected  from  liability  whore  he  acts 
'  under  order  of  Court,  380. 

provisions  as  to  suits  regarding  property 

vested  in,  314  (note). 
purchase  by,   of    things  bequeathed    in 

general  terms,  289. 
redemption  by,  of  thing  bequeathed  if  in 

pawn,  289,  290. 
refunding  of  legacies  to  executor,  383, 

384. 
renouncing  or  failing  to  accept,  Procedure 

on,  327. 
-  under  Pro- 

bate Act,  329. 
rennnciation  of  ofBce  by,  326. 

— — by,  when  conclusive,  827. 

representation   of    testator    survives  to 

other  executors  on  death  of  one,  322. 
.  jsident  in  England,  application  by  attor- 
ney of,  for  administration,  336. 
evocation  of  appointment  of  ,by  inference, 

321. 
■ules  in  England  as   to  bequests  to,  273, 

274,  275. 
»le  by  to  himself,  is  voidable,  371. 
"^    survivor  of  denumds  and  rights  of  action 

to,  367. 
itle  of  legatee   to  legacy  not  complete 

until  assent  of,  3S2. 
jider  Hindu  law,  whether  competent  to 


EXECUTOR— continued. 

revive  barred  debt  by  acknowledg- 
ment, 377. 

under  Mahomedan   Law,   acceptance   of 
office  by,  408. 

— — application  of 

Probate  and  Administration  Act  to 
powers  of,  822,  323,  325,  326,  327,  404, 
405,  408,  409. 

under   Mahomedan    Law,     appointment 
of  aliens  as,  402. 

"  of  lunatics  as, 


401. 


401. 


401,  4  2. 


(fasilc)  as,  402. 


of  minors  as, 

-  of  slaves  as, 

-  of  reprobates 

-  of     Zimmees 


as,  402 


effect 


of 


death  of  one,  of  several,  402. 

_- —    I  liabilities  of, 


406-409. 


not  be,  401. 


— '  -  —  lunatics  can- 

—  — ^  may   appoint 
derivative  executors  of  original  testator 
if  he  give  authority,  403. 
minor     can- 


not be  sole,  401. 


405,406. 


debts  by,  405. 


partition  by, 

payment    of, 

Powers      of, 

procedure 
where  testator  does  not  appoint,  403. 

removal     of. 


404—409. 


for  fraud  or  incompetence,  403,  404. 

sales  by,  408. 

— -  survivorship 


among,  402. 


y  must  act  together,  402. 


—  when     joint, 


whore  one, 
of  several  joint  executors  is  competent 
to  act  alone,  402. 

whore  one,  of 


several,  is  a  minor,  401. 


when   others 
/     may  be  associnted  with,  403,  404. 
under  Probate  Act,  whether  liable  to  give 
security,  360. 

married  woman   may 

be,  without  consent  of  husband,  316. 
under  Succession   Act  is  not  derivative 

executor,  315. 
■  —  power  of  unquali- 

fied to  dispose  of  property,  367. 

whether  liable   to 


give  security,  359,  360. 
veflting     of    property    in,   under  Hindu 
Wills  Act,  313. 
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HXECVTOR—coyitinued, 

vesting  of  property  in,  under  Indian  Suc- 
cession Aot  and  Probate  Act,  313. 
who  is,  314,  316,  362. 
who  may  be,  316,  317. 
who  may   be  under    Mahomedan  Law, 

401,  403. 
who  has  not  proved  will,  not  necessary 

party  to  suits,  367. 
who  has  proved  will,  most  be  joined  as 

party  to  suit,  367. 
when  entitled  to  have  legacies  refunded 

on  deficiency  of  assets,  383,  384. 
when  liable  for  wilful  default,  389. 
when  woman  may  be,  under  Mahomedan 

law,  402. 
where  cause  of  action  smrvives,  has  same 

right  of  suit  as  testator  had,  367. 
where   discretion  is  given,   not   bound  to 

convert  within  year,  883. 
whether  entitled  to  pay  a  barred  debt, 

877. 
whether  testator  can   authorize  another 

to  nominate,  317-8. 
year  of,  383. 

EXECUTOR  DE  SON  TORT— 

acts  of,  when  g^od  against  true  represen- 
tative, 366. 

by  what  acts  constituted,  364. 

cannot  plead  retainer  for  own  debt  in 
England,  366. 

definition  of,  364. 

has  all  the  liablities  but  none  of  the  pri- 
vileges of  an  executor,  365. 

person   setting  up  a  title  to  property  of 
deceased  is  not,  366. 

principle   applicable  to,   whether  appli- 
cable among  Hindus,  362,  363. 

rules   of   Indian   Succession   Act  as   to, 
do  not  apply  to  Hindus,  362. 

^— — ^ are  not 

incorporated  in  Probate  Aot,  362. 

under  Mahomedan  law,  403. 

who  is,  362,  864. 

EXECUTORSHIP  EXPENSES— 

what  are,  376. 
payment  of,  375. 

EXECUTORY  BEQUESTS— 

under  Hindu  Law,  44. 

EXONERATION— 

of  legacies  of  immoveable  property  for 
which  land  revenue  is  payable  periodi- 
cally, 292. 

of  specific  legacies  of  stock,  293. 

of  property  subject  to  incumbrance,  289, 

291. 

EXTENDED  SIGNIFICATION— 

words  held  to  be  used  in,  163-4. 
FALCIDIA  PORTIO,  3. 
FAMILTJE  EMPTOR— 

under  wills  per  aea  et  libram  in  Borne,  2^3. 


FAMILI^  EMPTOR— ca»finuecf. 

in  later  times,  in  nature  of  executor,  2, 3. 

not  beneficially  interested,  2. 

originally  the  heir  or  snooeseor,  2. 

FAMILY— 

bequests  to,  under  Mahomedan  law,  89S. 
FAMILY  OF  A— 

bequest  to,  175,  177,  178. 

FASIK— 

appointment  of,  as  executor  under  Maho* 
medan  law  may  be  cancelled,  402. 

FELO  DE  SE— 

capacity  of,  to  make  will,  74. 

FEMALES— 

construction  of  wills  in  favour  of  Hindu, 

18,  59. 
testamentary  power  of,  under  Hindu  law, 

17. 
when  competent  to  be  exeoatrices  under 

Mahomedan  law,  402. 

FIRST  COUSIN— 

construction  of  term,  187-9. 

FORFEITURE— 

on  breach  .of  conditions  as  to  mairitge, 
256,  257,  261,  262. 

— —  as  to  residence. 


257,  263. 


as  to  embradag 


particular  faith,  257. 

FORM— 

of  will  immaterial,  73. 

FORMALITIES— 

in  case  of  Mahomedan  Wills,  392,  393. 
not  required  under  Hindu  law  in  exocc- 

tion,  attestation  or  revocation  of  wiUi, 

17. 
required  by  Roman  law,  2, 3. 

FRAUD— 

ground  for  revoking  probate,  353. 

time  allowed  for  performance  of  condi- 
tions in  case  of,  264. 

wills  induced  by,  82-85. 

effect  of  revocation  of  will  being  prevent- 
ed by,  83. 

FREEHOLD  ESTATE— 

misdescription  of,  189. 

FUNERAL  CEREMONIES— 

amount  to  be  provided  for,  by  e.      ttcwf , 

378-4. 
among  Hindus  to  be  performed  ^      tern- 

ber  of  family,  373. 
duty  of  executors  under  Suocei  Aet| 

to  perform,  372. 
duty  of  executors  to  piovide  for, 
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FUNERAL  EXPENSES— 

order  of  payment  of,  by  executor,  376. 

payment  of,  under  Begimental  Debts  Act, 
878. 
GENERAL  LEGACIES— 

abatement  of  annuities  with,  299. 

GBNBRAJi  RESIDUE— 

gift  of,  207. 

if  undisposed  of  goes  to  next  of  kin, 
207-8. 

GENERIC  DISPOSITION— 

what  is,  162. 

GIFTS  IN  CONTEMPT ATION  OP  DEATH 

constmctiye  delivery  in  case  of,  310. 

burden  of  proof  of,  310. 

cannot  be  revoked  by  will,  310. 

dependent  on  death  of  donor,  309. 

in   what  respect  analogous  to  bequests, 

809. 
may  be  satisfied  by  legacy,  310. 
revocable,  309. 
what  may  be  subject  of,  309,  310. 

GIFTS— 

"   by  will  to  unborn  children,  48,  54. 

under  Hindu  law  without  words  of  in- 
heritance, 174. 
. — — to  women,  174. 

GIFTS  OVER— 

conditional  on  happening  or  not  happen- 
ing of  specified  uncertain  event,  262. 

divesting  a  bequest  need  not  be  indefea- 
sible, 235. 

effect  of,  235. 

effect  of  vagueness  in,  260. 

if  void  for  remoteness,  effect  of,  260. 

in  case  of  alienation  by,  or  insolvency  of, 
legatee,  298. 

when  condition  of,  must  be  strictly  per- 
formed, 259. 

GIFTS  TO  CLASS,  208,  212. 

how  distinguished  from  gifts  to  indivi- 
duals, 208. 

of  particular  sum  to  each  member,  211. 

on  contingency  distinguished  from  gift  to 
contingent  class,  242,  243. 

survivorship  in  case  of,  209. 

who  take  under,  206,  212. 

tainted  with  vice  of  remoteness,  211. 

with  prior  life  estate  terminable  on  bank- 
ruptcy, 225. 

aONDS— 

not  Hindus,  11. 

OOOD  CONSCIENCE— 

wills  which  are  to  construed  according  to 
precepts  of  Justice,  Equity  and,  18, 186. 

GUARDIAN— 

of  minor  executor,  g^ant  of  letters  of  ad- 
,  -Ministration  with  will  annexed  to,  315. 
p-  grant  of  administration  to,  337. 


"  GRANDCHILDREN  "— 

construction  of  term,  187-9. 

HALFBLOOD— 

rule  as  to,  189. 

words  expressive  of  collateral  relation- 
ship apply  to,  187. 

HAZARIBAGH— 

Probate  and  Administration  Act  applies 
to,  326. 

"  HEADS  OF  WILL  "— 

inference  from  document  being  described 
as,  73. 

HEIRS— 

bequest  to,  175. 

-  <- —  under  Mahomedan  Law,  396. 
undier  Mahomedan  law  consent  of,  to  be- 
quests to  other  heirs,  396. 
,  consent  of,  to  be- 

quests of  more  than  one-third,  396. 

— —  consent  of,  to  be- 


quests, 396*8. 
— —  — — ■  consent    of,    once 

made  cannot  be  retracted,  397. 

consent  of,   when 


presumed,  397,  398. 


consent  of,  when 

.    to  be  given,  397,  398. 

. .  consent  of,  effect 

of,  397. 
disherison  of  under  Hindu  law,  59. 

HEIRS  OF  A— 

bequests  to  under  Mahomedan  Law,  398. 

HIGH  COURT— 

appeal  lies  to,  against  orders  of  District 
Court  in   matters  relating  to  probate, 

351,  352. 

appointment  of  District  Delegates  by,  352. 

has  concurrent  jurisdiction  with  District 
Court  in  granting  and  revoking  probate, 
357. 

established  by  Royal  Charter,  Probate 
granted  by,  354. 

Po\\'er  of  to  sanction  investments  for  se- 
curing an  annuity,  301 . 

procedare  of,  in  its  testamentary  juris- 
diction, 352. 

Rules  of,  as  to  applications  by  attorney 
of  executor  resident  in  England  for 
administration,  336. 

what  Court  included  in  term,  354,  (note). 

HINDUS- 

course  of  legislation  in  regard  to  probate 

of  wills  of,  311,  312. 
estates  which  may  be  created  by  wills  by, 

47,  43. 
extent  of  testamentary  power  of,  36-60. 
. — —      D  eci- 


sions  in  Madras  as  to,  37, 39. 


result    of 


decisions  ab  to,  in  Bengal,  36. 
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extonfc  of  testamentary  power  of  decisions 

under  Mitakshara  as  to,  87. 
mclncle  Sikhs  and  Jains,  10. 
do  not  inclnde  Catch  Memons,  10. 
influence  of  Brahmins   on  development 

of  testamentary  power  among,  21. 
orij^n  of  testamentary  power  of,  19. 
other  tribes  not  included  in  term,  11. 
persons  inchided  in  term,  10. 
property  which  may  be  devised  in  Bengal 

by,  60. 
rules  of  Succession  Act  as  to   executors 

de  son  tort  do  not  apply  to,  362. 

are  not   incorpo> 

rated  in  Probate  Act,  362. 
testamentary  power  of,  genoralhjt  36»60. 

»  extent  of,  41. 

— — —  given  by  Statute  to, 


64,  55. 


—  in  Bengal,  36. 

-^  in  Bombay,  32,  33. 
■^  in  Madras,  37. 

—  limits  of,  41, 

—  under    Mitakshara, 


37. 

whether  principle  of  executor  de  son  tort 
applies  to,  362-3. 

HINDU  FEMALES—        ^h  tr^  .  Jf^klf^ 

construction  of  gifts  to  without   words 

of  inheritance,  18,  174^ 
— — ' effect  of  s.  82  of  Indian 

Succession  Act  as  to,  174,  175. 
Statutory  Powers  of,  over  stridhan,  41. 

HINDU  JOINT  FAMILY-— 

property  which  passes  by  survivorship  in, 

does  not  vest  in  executor,  313. 
testamentary  powers  of,  40,  41,  55,  81. 

HINDU  LAW— 

adopted   son  regarded  as    begotten    by 

adopted  father  under,  48,  49. 
adopted  son  considered  to  be  in  existence 

in  contemplation  of  law  at   death  of 

testator  under,  48,  49. 
allowed  nuncupative  wills,  17,  57. 
applicable  to  Sikhs  and  Jains,  in  absence 

of  contrary  custom,  10. 
bequests  under,  to  class  some  of  whom  are 

not  in  existence,  60. 
bequest  under,  with  restriction  against 

partition    till    youngest   child    attains 

majority,  52. 
bequests  under,  with  repugnant  condition, 

267. 
conditions  imposed  by  will  contrary  to, 

are  void>  53. 
construction  of  wills-  under,  17,   18,  56, 

60. 
■  — — .  gifts  to  females  without 

words  of  inheritance,  18,  174. 
donee   under,   must  be  in  existence  and 

capable  of  taking  for  donor,  48. 


HINDU  LAW— con^tnucd. 

disherison    of    heirs  by  will  in  Bengal 

under  46,  59, 
effect  of  probate  in  case  of  exaoatorof 

will  under,  314. 
effect  of    repugnant  condition  imposed 

by  will  under,  51,  54 
effect  of  s    82   of  the  Indian  Saoo^sion 

Act   as  to  general  bequests  to  Hindu 

females,  175, 
estates  which  may  be   create^  by  wiD 

under,  47»8. 
estates  unknown  to,  cannot  be  created  by 

Hindus,  49. 
executor  under,    cannot    revive  bamd 

debt  by  acknowledgment,  377. 
form  of  testamentary  paper  immaterial 

under,  17. 
g^fts  to  idols  not  void,   though  in  nature 

perpetual,  216. 
gifts  to  persons  unborn  at  death  of  testator 

void,  213. 
importance  of  Tagore  case  in   limiting 

testamentary  powers  under,  49. 
law  of  perpetuities  whether  a  part  of,  47. 
minority  under,  17,  57. 
no  formalities  for  execution  or  attestatioo 

of  wills  required  under,  17,  57. 
nuncupative  wills  under,  17,  57. 
perpetuities  except  in  case  of  religioos 

endowment  contrary  to,  50,  51. 
persons  capable  of  taking  under  »  deviss 

under,  48. 
Power  to  devisee  to  trustee  under,  47. 

— -  of  executors  under,  60. 

of  Hindus  in  Bengal  to  disinberit 

heirs,  46. 
revocation  of  wills  under,  17. 
Bule  against  perpetuities  under,  50,  62. 
testamentary  power  of  females  nndier,  17. 

36,60. 

in  Bengal,  36,  46. 

trusts  how  far  recognised  by,  49. 
trusts  for  accumulation  void  under,  51. 
to  take  by  will  under,  person  must  be  in 

existence  at  death  of  tescator,  48,  49. 
widows'  right  of  maintenance  cannot  bo 

be  interfered  with  by  will  under,  63. 
wills  not  recognised  by  ancient,  6. 

under,  16,  17,  18. 

not  required  to  be  signed  or  attest- 
ed under,  58. 
'—  under,  might  be  revoked  by  parol, 

58. 

HINDU  WIDOW— 

power  of  to  dispose  of  accumulatior    bf 

will,  65,  57. 
right  of,  to  maintenance  cannot  be      ^ 

fered  with  by  will,  53. 
testamentary  power  of,  over  aocoi    Ia* 

tions,  67. 

HINDU  WILLS— 

attesting  witness  to,  does  not  lose  It,  ^ 
given  by  will,  99. 
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HINDII  WILLS— oontwtwd. 

course  of  legislation  in  regard  to  probate 
of,  311,  312. 

early  cases  in  Bengal  as  to,  25,  27. 

— .-—  in  Madras,  27,  31. 

history  of  19-85. 

practice  of  Conrts  in  granting  pro- 
bate of,  223. 

recognition  of,  by  the  Legislature, 

27,28,29. 
earliest  known  existing,  26 

reported  cases  of,  25 

declaration  of  Privy  Connoil  in  1862  as 

to  validity  of.  36. 
effect  of  grant  of  probate  to  executors  of, 

before  Hindu  Wills  Act,  314. 
eatafolishment  of  validity  of  in  Bengal,  27. 

—i in  Madras,  27. 

in  Bombay,  32,  33- 

ezecntcr  of,   prior  to  Hindu   Wills  Act, 

power  of,  36^ 
growth  of,  19,  35. 

in  favour  of  females.  Construction  of,  59. 
influence  of  Brahmins  on  growth  of,  21. 
influence  of  English  Courts  on  practice 

of  making,  22,  24. 
might  be  nuncupative  under  Hindu  law, 

57. 

not  required  to  be  signed  or  attested,  58. 
no     formalities  required  for    execution, 

attestation  or  revocation,  57. 
practice  of  making,  originated  in  Presi- 
dency towns,  21. 

when  commenced,  21. 


HINDU  WlJjhS— continued. 

validity  of,  how  far  established  in  Bengal 

in  1831,  27. 
in  Madras  in  1863,  81. 

HINDU  WILLS  ACT,  1870. 

circumstances  which  led  to  passing  of, 

12,  13. 
extent  of,  13. 
s.  3,  ...  ...  •..     *^ 

probate  under,  311,  312. 

HISTORY— 

of  wills  in  Europe  1-4. 

HOLY  S  HEINE— 

Bequests  to,  under  Mahomedan  law,  398. 

HUSBAND— 

of  unmarried  woman,  bequest  to,  vests  in 

first  husband,  143. 
under  Succession  Act,  consent  of,  required 

to    married    woman    being  executrix, 

316. 

HYDEBABAD  ASSIGNED  DISTRICTS— 

notification  under  Act  V  of  1881  as  to,  14. 
Probate  and  Administration  Act  applies 
^.VL    in,  326. 

IDIOTS— 

cannot  act  as  executors,  317. 
make  will,  75. 


-  how  far  influenced  by      IDOLS— 


example  of  Englishmen,  22. 
practice  at  Port  William  as  to  granting 

probate  settled  in  1832,  24. 
powers  of   executor  of,   prior  to  Hindu 

Wills  Act,  269. 
since    Hindu    Wills 


Act,  370. 
870. 


>• under  Probate  Act, 

under  Act    VI    of 

1889,  370. 
recognition  of  in  the  French  Settlement 

of  Pondicherry,  25 
recognition   of  validity  of  in  the  North 

Western  Provinces,  35. 

^ in  Oudh,  9,  35. 

-^ in  the  Punjab,  9,  35. 

Begulations  as  to  in  Bengal,  7,  8,  9. 

in  Madras,  9. 

..„ -i —  in  Bombay,  9 

in  N.  W.  Provinces,  9. 


signature  on,  87. 

to  what    extent   influenced  by  western 

ideas  and  example,  24,  25. 
__« ,——  by   Mahomedan  example, 

24. 
under  Hindu  Wills  Act,  application  of  s. 

187  of  the  Indian  Succession  Act  to,  312. 
validity  of,  when  recognised  in  Bombay, 

32,  33. 


gift  to,  not  void  under  Hindu  law  as 
against  rule  of  perpetuities,  216. 

non  bond  fide  endowment  of,  50,  268. 

perpetuities  under  Hindu  law  invalid, 
except  in  case  of,  50,  51. 

rule  against  jjerpetaities  not  to  be  avoid- 
ed by  colourable  dedications  to,  50. 

IGNORANCE— 

of  conditions  as  to  legacies,  effect  of,  264. 

ILLEGITIMATE  CHILDREN— 

gifts  to,  182,  187. 
—     —  f  atnre,  182. 

reputation  of  parentage  in  respect  of, 
184. 

ILLNESS— 

want  of  testamentary  capacity  from,  82. 

IMMOVEABLE  PROPERTY— 

exoneration  of,  for  which  land  revenue  is 
^  payp.blejperiodically,  292. 

IMPERFECT  DESCRIPTION— 

cases  of,  135. 
IMPERIAL   CONSTITUTIONS— 

modification  of  Roman  law  of  wills  by,  4. 
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IMPLICATION— 

exeoator  by,  818-320. 

IMPORTUNITY— 

when  amounting  to  nndne  influence,  83, 
84. 

INCAPACITY— 

oansed  by  dmnkennesa  or  illness,  82. 
caused  by  extreme  old  age,  82. 
of  minor  to  make  will,  67. 

INCOME— 

of  husband's  estate,  power    of    Hindu 

widow  over,  57. 
unqualified  bequest  of,  passes  an  absolute 

estate,  295. 
of  legacies,  886-388. 

INCORPORATION  — 

of  documents,  proof  of  identity  neoessary, 

68. 

— .  as  a  will,  66,  70. 

of  papers  by  reference,  66,  70. 
— . not  found,  71. 

JNOUMBRANCB— 

bequest  of  property  which  is  subject  to, 

289,  290,  291. 
exoneration  of  property  bequeathed  which 

is  subject  to,  289,  291 
what  is  within  meaning  of,  154  of  Indian 

Succession  Act,  292. 

INDIAN  SUCCESSION  ACT— 

classes  of  persons  to  whom  applicable, 

8-19,  61. 
applies  to  Europeans,  61,  62. 

— ..  Armenians  and  Parsees,  61* 

Native    Christians    and    their 

descendants,  61. 

natives  of  India    other  than 


INDIAN  SUCCESSION  ACT^eontinued. 


Hindus,     Mahomedans  and   Buddhists 

and  not  excluded  under  s.  832,  61. 
Jews  subject  to,  15,  106. 

in  Aden  exempted  from,  11. 

Khasias  exempted  from,  12. 

Native  Christians  in    Coorg    exempted 

from,  12. 
Syntengs  in  Assam  exempted  from,  12. 
in  what  districts  declared  to  be  in  force 

in  Bengal,  15. 
mainly  based  on  English  law,  4. 
Part  XVII,  64. 
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INITIALS— 

Bigning  will  by,  87. 

admissibility  of  evidenoe  where  legatee 

is  described  by,  185. 
legatee  may  be  described  by,  135. 
Bignatare  by,  must  be  with  intention  to 

give  effect,  92. 

INFANT— 

legatee  postponement  of  election  in  case 

of,  809. 
capacity  of,  to  make  wills  under  Maho- 

medan  law,  895. 

INFIDELS— 

wills  under  Mahomedan  law  in  favour  of, 
396.  ' 

INQUIRIES— 

to  determine  questions,  as  to  object  or 
subject  of  will,  133. 

INSANE  PERSONS— 

cannot  act  as  executors,  817. 
— - —  make  wills  under  Mahomedan  law. 
395. 

grant  of  administration  for  use  and  benefit 

of,  during  lunacy,  817. 
incapable  of  making  wills,  74. 

INSANITY— 

of  sole  executor,  grants  of  administration 
in  case  of,  837-8. 

repulsion  to  objects  of  natural  affection 
may  be  evidence  of,  78. 

under  Mahomedan  Law  wills  made  dur- 
ing, are  invalid,  895. 

wills  made  during,  75. 

proof  of,  75. 

INSOLVENCY— 

of  legatee,  gift  over  upon,  298. 
whether  a  disqualification  for  executor- 
ship, 816,  817. 
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INSOLVENTS— 

capacity  of,  to  make  wills  under  Maho- 
medan  Law,  395. 

INSTRUCTIONS  TO  SOLICITORS— 

when  treated  as  testaznentaiy,  66, 

INTENTION— 

of  testator  to  inclade  illegitimate  children, 

indications  of,  186,  187. 
of  testator  to  revive  will  or  codicil,   how 

evidenced,  126,  128. 
See  CONSTRUCTION,  RULES   OP. 

INTEREST— 

V  1%  K^^*  °^»  when  sufficient  to  vest  otherwise 

H  ^  '  .  contingent  gift,  239. 

V  MTie-in         Qj^  legacies  under  Sujicession  Act,  4  per 

cent.,  388. 
under  Probate    Act,    6    per 

cent.,  388. 
who  is  entitled  to,  387,  888. 

not  payable  on  legacies  refunded,  384. 
of  fund  what  passes  under   bequest  of, 

294. 
payable  until  conversion  and  investment 

to  secure  residue  payable  for  life,  386. 

INTERLINEATION— 

in  wills,  effect  of,  121,  122. 

attestation  of,  121,  122. 

in  what  respect  different  from  alterations 
in  will,  123. 

INTESTACY— 

Administration  in  cases  of,  327,  329. 
in  case  of  lapsed  share  of  residue,  205, 
206. 

INVENTORY— 

when  to  be  exhibited  by  executor,  378. 

INVESTMENT— 

of  funds  to  secure  annuities,  301. 
residue  for  life,  time  and 

manner  of,  388. 
. — — interest  payable  until, 

385. 

of  residue  bequeathed  for  life  without 
direction  to  invest  in  particular  se- 
curities, 385. 

IRREVOCABILITY— 

of  early  Roman  wills,  2. 

ISSUE— 

construction  of  term,  187-9. 

JAIN  AS— 

course  of  legislation  as  to  >vill8  of,  311, 

312. 
included  in  term  Hindu,  10. 

JEWS— 

except  in  Aden  governed  by  Indian  Suc- 
cession Act,  11,  106. 
revocation  of  wills  of,  by  marriage,  106. 


JOINDER— 

of  claims  by  or  against  execntofs,  367. 

JUDGMENT  CREDITOR— 

whether  entitled  to  oppose  grant  o£  pro- 
bate, 349,  350. 

JOINT  EXECUTORS— 

under  Mahomedan  law,  402,  403. 
JOINT  FAMILY— 

conception  of  testation  contrary  to  jMra- 
ciple  of,  5. 
JOINT  HINDU  FAMILY— 

property  which  passes  by  gurviTorship 
in,  does  not  vest  in  executor,  313. 

JOINT  TENANTS  — 

bequest  to,  where  one  attests  will,  100. 
no  lapse  in  case  of  gifts  to,  199. 

JOINT  WILLS— 

are  revocable,  65. 

when  enforced  as  compacts,  65. 

JURISDICTION— 

of  Supreme  Court  to  grant  probate  of 
Hindu  and  Mahomedan  wills,  312,  313. 

to  grant  probate  where  testater  had  fixed 
dwelling  or  property  within  jurisdiC' 

tion,  353. 

where  testator  had  no  fixed 

dwelling  within  jurisdiction,  353. 

JUST  CAUSE- 

for  revocation  of  probate,  what  circnm- 
stanoes  amount  to,  346-351. 

JUSTICE      EQUITY    AND     GOOD     CON- 

SCIENCE— 

wills  which  are  to  be  construed  acoording 
to  principles  of,  18,  186. 

KHALKHAN— 

Probate  and  Administration  Act  applies 
to,  326. 

KHONDS— 

of  Orissa,  not  Hindus,  11. 
KOLS-* 

not  Hindus. 
KORAN— 

Mahomedan  wills  recognised  by,  398. 

KUS— 

not  Hindus,  11. 
LAME  (THE)— 

bequests  to,  under  Mahomedan  ^  i. 

LANGUAGE— 

of  will  immaterial,  73, 129. 

LAPSE— 

applies  to  contingent  bequests,  19 

._ — .<.«  where  distinct  shares  ar^        ^ 
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LAPSE — continued* 

to  legatees  and  any  of  them  die,  199, 
200. 

doctrine  of,  196-212. 

applies  to  moveable  and  im- 
moveable property,  197. 

to  appointments  by 


200. 


-way  of  bequest  under  powers,  197. 

does  not  arise  in  case   of  bequest  to  a 
described  class  of  persons,  201. 

"         arise  in  case  of  bequest  to  A 

for  benefit  of  B  if  B  predeceases  testa- 
tor, 204,  205. 
does  not  arise   in     case     of  bequest  to 
testator's  child  or  other  lineal  descen- 
^bnt,  202,  203. 

■  —  o.ppiy  where  one  of  two  joint  le- 

gatees dies  before  testator,  198-9, 

effect  of  declaration  against,  198. 

in  case  of  bequest  of  debt,  197. 

to  legatees  in  shares, 

198. 

—  gifts  to  tenants  in  common, 

—  share  of  a  residue,  205,  206. 
intention  to  exclude  lapse  must  be  clearly 

stated,  198. 
in  case  of  bequest  to  trustees  for  payment 

of  debts,  199. 
interests  how  saved  from  lapse,  198,  199. 

LATENT  AMBIGUITY— 

parol  evidence  not  admissible   in  case  of, 
149. 

LSAKE  V.  BOBmaON-- 

Kule  in,  224,  243. 

—  may  give  way  to  particular  indi- 
cations of  contrary  intention,  225. 

I^BASKHOLD  PROPERTr— 

misdescription  of,  139. 

I^GACIES— 

debts  must  be  discharged  before,  879. 
in  general  terms,  vesting  of,  234. 
inquiries  to  determine  questions  as  to,  133 
obtained    by  fraud,  coercion,    or  undue 

influence,  82,  85. 
refunding  of,  383,  885. 
— » paid  under  Judge's  orders, 

383. 


—  paid  voluntarily,  383. 

— -— — where  paid  under  a  mistake 

of  facts,  383. 

where    executor    had    no 

notice  of  other  debts,  383. 

where  assets  were  originally 

sufficient,  884. 

where  assets  were  not  ori- 
ginally sufficient,  384. 

—  when  creditors  may  compel 


a,  384. 


334. 


to  be  without  interest,  384. 
to    what    extent    allowe< 


LBGACIKS  (SPECIFIC)— 

ademption  of,  arises  from  supposed  inten- 
tion of  testator,  284. 

may  be  adeemed  by  removal,  287. 

what  changes  in  subject  matter  of,  do 
cause  ademption,  286,  287. 

what  passes  under  general  description  in, 
162,  166 

See  BEQUESTS,  SPECIFIC  LEGACIES. 

LEGAL  GUARDIAN— 

of  minor,  grant  of  administration  to,  80, 
337. 
LEGAL  REPRESENTATIVES- 

bequests  to,  175,  176. 


LEGLATEES-Ti 


tJL^ 


9tff 


acceptanlce  by,  under  Mahomedan  law, 
899,  400. 

described  by  initials,  evidence  as  to,  135. 

election  by,  803-309. 

inquiries  to  determine  questions  as  to, 
133. 

misdescription  of  class  of,  1 12» 

misnomer  or  misdescription  of,  140. 

necessity  for  grant  of  probate  to  establish 
right  of,  in  Court  of  Justice,  322. 

•_ under    Hindu     Wills 

Act,  322, 

secret  trusts  communicated  t6,  71,  73. 

title  of,  not  complete   till   assent   of  exe- 
cutor, 382. 

»__« —  before  assent  transmissble  to  re- 
presentatives, 382. 

under   Mahomedan  Law,   who   may   be, 

395-7. 

.  whether    compe- 

tent to  establish  right,  under  will  before 
probate,  322. 

slayers  of  testators  cannot  be,  under  Ma- 
homedan Law,  396. 

when  entitled  to  select  from  a  number  of 
articles  of  same  kind,  160. 

LEGITIMACY - 

reputation  of,  182. 

reputation  of,  evidence  as  to,  184. 

LEX  FALCIDIA,  3. 

LEPCHAS— 

included  in  term  "  Buddhists"  in  Succes- 
sion Act,  11. 

LEX  LOCI— 

as  to  distribution     of  immoveable  pro- 
perty, 379. 

LIABILITIES— 

of  executors    under     Mahomedan   Law, 

405. 
See  EXECUTORS. 

-.lEN— 

bequest  of   property  which  is  subject  tO; 
289,  290,  291. 
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LIMITATION— 

in  case  of  suit  by  creditor  for  refunding 

of  legacies,  384. 
period  of,  in  case  of  election,  306. 

in  England,  306. 

executor  need  not  plead,  377. 

liability    of    executor    where   he  allows 

debts  to  be  barred  by,  374. 
whether  executor  may  pay  a  debt  barred 

by,  377. 

LIMITATION  ACT— 

does  not  apply  to  applications  for  pro- 
bate, 353. 

LIMITED  GRANTS— 

of  administration  for  use  and  benefit  of 
others,  335,  334. 

until  production  of  lost  will,  334. 

'  of  will  outside  jurisdic- 

tion, 334. 

LOCKE  KING'S  ACT,  17  and  18  Vict.  o.  113. 
amendment  of,  290,  291,  292. 

LOHABDUGGA— 

Acts  X  of  1865,  and  V  and  VI  of  1881 
declared  to  be  in  force  in,  16,  326. 

LOST  WILL— 

admissibility  of  declarations  of  testator  to 
prove  contents  of,  124. 

parol  evidence  of  contents  of,  116. 

presumption  of  revocation  in  case  of,  119. 

probate  of  copy  of  till  production  of  ori- 
ginal, 333. 

proofof  iMntents  of,  116,  124.  333. 

LOWERBtRMAS—^ 

application  of  Probate  and  Administra- 
tion Act  to,  325. 

LUNATICS— 

incapable  of  making  wills,  74. 

being  sole  executors,  grant  of  administra- 
tion in  case  of,  337-8. 

cannot  act  as  executors,  317. 

grant  of  administration  during  lunacy  of, 
817. 

— -  for  use  and  benefit 

of,  317. 

incompetent  to  make  vriUs  under  Maho- 
medan  Law,  395. 

may  make  wills  during  lucid  interval,  76. 

under  Mahomedan  law  cannot  be  execu- 
tors, 401. 

wills  made  by,  are  not  operative  on  testa- 
tor regaining  sanity,  75. 

UNACY— 

of  executor,  grant  of  administration  in 
case  of,  337-8. 

of  residuary  legatee,  there  being  no  exe- 
cutor, grant  of  admioistration  in  oases 
of,  388. 


LUCID  INTERVALS— 

lunatics  may  make  wills  daring,  7$. 
onus  in  case  of  alleged,  79. 
proof  of,  78,  79. 
See  INSANITY. 

MADRAS— 

early  cases  in,  as  to  Hindu  Wills,  27-31. 
practice  of    Courts  aa  prol^t^  of 

Hindu  Wills,  23. 
establishment  of  validity  of  Hindu  WOls 

in,  27-31. 
Regulations  dealing  with  wills  in,  9. 
validity  of  wills  when  established  in,  5. 

MAHOMEDAN  EXECUTORS— 

whether  competent  to  establish  right 
under  will  without  probate,  322. 

MAHOMEDAN  LAW— 

acceptance  by  legatee  of  bequest  under, 
399,  400. 

of  office  by  executors  undv, 

408. 

applicable  to  Cntch  Memons  in  absence  of 
special  custom,  10. 

bequests  under  acceptance  of,  by  le- 
gatee, 899,  400. 

ademption  of,  400. 

'■  — ^ creating       perpetuities, 

400. 


invalid,  896. 
void,  399. 


of  more  than  one-thxid 

of     things     prohibited, 

for  sinfal  purposes,  aa 
for  building  synagogues  or  churcbea^ 
899. 

— ^  to  slayer  of  testator,  396. 

''  to  superstitious  uses,  400. 

what    may  be  subject  of} 


399. 

consent  of  heirs  to  bequests  under,  396. 

joint  executors  under,  402,  403. 

persons  in  analogous  position  of  exe- 
cutors de  son  tort,  403. 

Powers  of  executors  under,  404-409. 

Procedure  where  no  executors  are  appoin- 
ted by  testator,  403. 

what  may  be  devised  under,  399. 

whether  now  applicable  to  Mahomedan 
wills  under  Probate  Act,  372. 

who  may  be  an  executor  under,  401, 403. 

who  may  be  legatees  under,  395-7. 

wills  under,  animus  testandi,  394. 

are  revocable,  400. 

-^-^— —  capacity  of  testator,  894  95. 
—  capacity  of  infants  to  i   ^ 


896. 


895. 


893. 


jidB,  899. 


capacity  of  insolvents  to  n  ke, 

declared  lawful  by    E  ui, 

definition  of  393. 

erection  of  bridgoa  or  oi* 
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MAHOMEDAN  LAW— <?oittttM*fld. 

wHIa  under,  if  in  jest,  invalid,  393. 
' —  in  favour  of  aliens,  396. 

^ hostile  infidels,  396. 

—. ■ —  mnsjids     or     Holy 


Shrine,  398. 
sic.,  898. 


nearest  of  kin,  heirs 


——  orphans,  the    lame, 


widows,  beggars,  etc.  398. 

^—  pions      or    religions 


uses,  398, 9. 


poor  Christians,  899. 

_. relations,  398. 

— of  Zimmees,  396. 

—  lunatics  incompetent 

to  make,  395. 

may  be  made  by  signs,  394. 

may  be  written  or  verbal, 


393. 


—  of  slaves,  394. 

perfect  freedom   (from  sla- 


very) necessary  in  testater,  394. 
wills  under,  speak  from  death  of  testator, 

396. 

to  what  extent  valid,  393. 

wine  and  pigs  etc.  trafl&o  in  which  is  pro- 
hibited may  not  be  devised  under,  399. 

MAHOMEDAN  WILLS— 

formalities  required  for,  392,  398. 
jurisdiction  of  Supreme  Court  as  to  grant 

probate  of,  812,  313. 
whether    probate    is    necessary    under 

Probate  Act,  372. 
Powers  of  executors  of,  when  governed  by 

Probate  Act,  372. 
.^ when  not  governed 

by  Probate  Act,  872. 
MAHOMEDANS— 

legislation  as  to  wills  of,  311,  312. 
MAINTENANCE— 

bequests  for,  265. 

gift  of  fixed  amount  of,  will  not  vest 
contingent  bequest,  241. 

gift  of,  when  sufficient  to  vest  otherwi«e 
contingent  gift,  240. 

of  Hindu  widow  cannot  be  interfered 
with  by  will,  63. 

payment  of,  to  minors  entitled  to  imme- 
diate possession  of  legacies,  586. 

MAJORITY— 

age  of,  for  purpose  of  making  privileged 
wiU,  105. 

MANAGBE— 

appointment  of,  for  protection  of  property 
before  probate)  854. 

MANBHUM— 

Acts  X  of  1866  and  V  and  VI  of  1881 

declared  to  be  in  force  in,  15. 
Probate  and  Administration  Act  applies 

to,  326. 


MANCIPATION— 

form  of  Roman  will  by,  2. 

MARINER— 

who  is  a,  102,  103. 
privileged  wills  of,  101,  106. 

JiARK— 

by  attesting  witnesses  whether  sufficient, 

91,  92. 
executor  of  will  by,  87,  88. 

MARRIAGE— 

does  not  revoke  mutual  wills,  66. 

effect  of  condition  in  legacies  as  to,  201, 
202,  255,  257. 

if  invalid  does  not  revoke  will,  106. 

will  revoked  by,  does  not  revive  on  death 
of  husband  or  wife,  101. 

of  attesting  witness  to  legatee,  100. 

when  will  in  exercise  of  power  of  appoint- 
ment is  not  revoked  by,  1^5. 

wills  of  Hindus  etc.  not  revoked  by,  106. 

MARRIED  WOMAN— 

may  be  executrix,  316. 

if  executrix  under  Succession  Act,  re- 
quires consent  of  husband,  316. 

■  —  under  Probate  Act  docs  not 

require  consent  of  husband,  316. 

power  of,  in  England  to  dispose  of  pro- 
perty by  will,  80 

power  of,  in  India  to  dispose  of  property 
by  will,  81. 

probate  cannot  be  granted  under  Succes- 
sion Act  to,  without  consent  of  husband, 
372. 

when  executrix  has  aU  posy/B^  ^^j&o^rdinary 
executor,  872. 

testamentary  powers  of  Hindu,  55,  81. 

MARRIED    WOMAN»S    PROPERTY    ACT, 
(India)  III  of  1874, 51.   (England)  1882,  80. 

MAXIM— 

falsa  demonstratio  non  nocet,  137. 

MAYORS'  COURTS— 

influence  of,  on  practise  of  making  wills 
of  Hindus,  22. 

MEDICAL  CHARGES— 

order  of  payment  of,  by  executors,  376. 

MEMONS— 

See  CUTCH  MEMONS,  10. 

MILITARY  DEBTS— 

payment  of,  under  Regimental  Debts  Act, 
378. 

MINORS— 

allowances  for  maintenance  to,  where 
bequest  to,  is  immediate,  886. 

appointment  of,  as  executors  under  Maho- 
medan  Law,  401. 
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MINORS — continued. 

appointment  of,  as  executors  in  case  of 
Mahomedan  will  subject  to  Act  V  of 
1881,401. 

being  sole  executors,  grant  of  administra- 
tion in  case  of,  337. 

— . residuary  legatees,     grant    of. 

administration  in  case  of,  337. 

capacity  of,  to  make  wills  under  Maho- 
medan Law,  395. 

grant  of  administration  with  will  annexed 
to  legal  guardian  of,  315. 

grant  of  probate  or  administration  dur- 
ing minority  of,  315. 

incapacity  of,  to  make  a  will,  57,  74. 

may  appoint  testamentary  guardians  of 
their  children,  79,  80. 

may  be  executors,  316. 

not  entitled  to  probate,  315. 

payment  of  legacies  for,  to  official  trustee, 
386. 

who  are,  79. 

MINORITY— 

age  of,  79. 

under  Hindu  law,  17,  57,  79. 

age  of  with  reference  to  making  of  privi- 
leged wills,  105. 

computation  of  age,  19. 

grant  of  administration  during,  337. 

grant  of  probate  or  letters  of  adminis- 
tration during,  315. 

of  legatee,  postponement  of  election  in 
case  of,  3u7. 

testamentary  guardians  appointed  during, 

79,  80. 
will  made  during,  is  invalid,  74. 

MISDESCRIPTION— 

in  grants    of  probate  or  administratioa, 

correction  of,  345,  346. 
of  character  of  legatee,  141, 
of  class  of  legatees,  142. 
of  legatee,  effect  of,  140. 

• how  corrected,  140. 

of  freehold  for  leasehold,  139. 
of  objects,  139. 

MISNOMER— 

of  legatee,  140. 

MISTAKE— 

in  bequest  as  to  number  of  children,  142. 
in  description  of  class  of  legatees,  142. 
in  will  corrected  from  the  context,  138. 

made  by  draftsman,  130. 

. when  Court  will  correct,  84,  85, 

146. 
revocation  or  destruction  of  will,  under, 

is  not  effectual,  109. 
words  introduced  into  wills  by,  84,  85. 

'MORTGAGE— 

by   executors   or    administrators     under 

Probate  Act,  370,  371. 
devise   of   property   which  is  subject  to, 

289,  290,  291. 


MORTGAGE— cowtifitted. 

of  subject  of  bequest,  effect  of  under  Ki- 
homedan  Law,  4K)0. 

MUTUAL  WILLS— 

irrevocable  after  death  of  either  testator, 

66 
not  revoked  by  marriage  of  either  testsf 

tor,  66. 
revocation  of,  66. 

MUSJIDS— 

bequests    under    Mahomedan    Law    in 
favour  of,  398,  399. 

MURDERER— 

of  testator  cannot  take    legacy    under 
Mahomedan  Law,  396. 

NAGAS— 

not  Hindus,  11. 

NATIVE  CHRISTIANS— 

governed  by  Indian  Suocession  Act,  11. 
in  Coorg  exempted  from  Indiaa  Saooeasioii 
Act,  12. 

NATIVES  OF  INDIA— 

in  what  oases  governed  by  the  Indiaa 
Succession  Act,  11. 

NATURAL   GUARDIAN— 

of  minor,   whether  entitled  to  adminis- 
tration, 337. 

NATURALIZATION  ACT,  1870. 

power  of  aliens  to  make  wills  under,  74. 
NAVY  AND  MARINE  WILLS  ACT— 28,  and 
29,  Vict,  c,  72,  ...  ...    102 

NEAREST  OF  KIN— 

bequests  to,  173,  177, 178. 
NEGLIGENCE— 

liability  of  executor  for,  374,  375. 
NEICE— 

construction  of  term,  187-9. 
NEIGHBOUR— 

bequest  to,  under  Mahomeden  law,  398. 

"NEPHEWS"— 

construction  of  term,  187-9. 
NEXT  OP  KIN— 

.   bequests  to,  175,  177. 
NICKNAMES— 

admission  of   evidence  to  explain.   Ito, 
136. 
NICOBAR  ISLANDS— 

notification  under  Act  V  of  18f        ^' 
14. 
NORTH-WESTERN  PROVINCES- 

Reg.  V  of  1799,  declared  applicable    ,  ?• 
Probate  and  Administration  Act,      '"* 
in,  326. 


north-western  provinces— canfd. 

early  cases  as  to  Hindn  wills  in,  35. 
validity  of  wills  when  established  in,  6. 

NON-CONTENTIOUS  CASES— 

grant  of  probate  by  District  Delegates  in, 
353. 

NOTICE— 

to  caveator,  probate  cannot  be  granted 
without,  358. 

NOTIFICATIONS— 

published  under  s.  2  of  the  Probate  and 
Administration  Act,  326. 

NUNCUPATIVE  WILLS— 

by  soldiers,  mariners  and  seamen,  lOl, 

105. 
—  how  long  operative,  104. 
under  Hindu  Law,  17,  67. 

— ^— ^^— proof  of,  17,  68. 

allowable  under  Mahomedan  Law,  893. 

OBLITERATION— 

in  wills,  effect  of,  121, 122. 

— —  how  far  and  in  what  manner 
allowed  to  be  deciphered,  121. 

not  included  in  words  "  otherwise  de- 
stroying," 118,  119. 

of  portion  of  will  by  pasting  over  with 
paper,  122. 

OLD  AGE— 

does  not  take  away  testamentary  capa- 
city, 81-2. 

want  of  testamentary  capacity  from,  81, 
82. 

OFFICIAL  TRUSTEES  ACT  (XVII  of  1864.) 

payment  of  bequests  for  minors   under, 
386. 
ONEROUS  BEQUESTS,  272-276. 

in  case  of  alleged  secret  trust  communi-  '^^ . 
cated  to  legatee,  73. 

ORDINARY  (THE)— 

jurisdiction  of,  transferred  to  Probate 
Court  by,  20  and  21,  Vict  c.  77,  313 
(note). 
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admissible  to  show  who  is  intended  by 

legacy  to  Mrs.  G  ,  135.  160. 
— — — where  Christian  name 

left  blanlc,  136,  150. 
of  intention  not  admissible  to  show  whom 

testator  meant,when  description  applies 

partly  to  one  and  partly  to  another, 

148. 
where  description  applies 

to  one  person  to  show  that  another  was 

meant,  149. 
•— —  to  show  who  was  meant 

where  no  one  answers  the  description, 

149. 
of  intention  not  admissible  in    case  of 

latent  ambiguity,  149. 
of    testator's    intention    not   admissible 

unless  there  is  a  patent  ambiguity,  148, 

150. 
not  admissible  to  raise  case  of  election 

305. 
■  show  what  original  was 

in    case  of    erasures  or    obliteration, 

121. 
See  EVIDENCE. 

PAROL  WILLS— 

of  soldiers,  mariners  and  seamen,  101-105. 
how  long  operative,  104. 

PARSEES— 

how  far  governed  by  Indian  Succession 

Act,  11. 
intestate,  succession  among,  regulated  by 

Act  XXI  of  1866,  11  (note). 

PARTICULAR  RESIDUE— 
gift  of,  207. 

PARTIES— 

to  suits  by  or  against  executors,  867. 

concerning  property  vested  in  ex- 

cutor,  323. 

PARTITION- 


ORPHANS- 

bequests  to,  under  Mahomedan  law,  398. 

OUDH— 

^cognition  of  Hindu  wills  by  the  Courts 

in,  35. 

[Us  when  established  in,  6. 

01      I  ESTATES  ACT,  1869— 
revisions  as  to  wills  in,  6. 

P.     JiNTAGE— 

"^idence  as  to  reputation  of  children's, 
184. 


bequests  coupled  with  prohibition  against, 

52,  267. 
by  Mahomedan  executors,  405,  406. 
under  Hindu  Law  may  be  restrained  by 

will  till  youngest  child  attains  majority 

62,  268. 

PATENT  AMBIGUITY— 

parol  evidence  not  admissible  in  case  of, 
149. 

PAYMENT— 

of  annuities,  299,  301. 
PERSONAL  ESTATE— 

when  real  property  passes  under,  131. 

PERSONAL  RBPRESENTATVE— 
bequests  to,  175, 178  (note). 
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PEEPETUAL  EDICT— 

as  to  wills,  4. 

PERPETUITIES— 

beqnests  under  Mahomedan  Law  creat- 
ing, 400. 
effect  of  power  of  appointment  embnto- 

ing  objects  not  within  rule  of,  170. 
except  in  case  of  reh'gions  endowments 

contrary  to  Hindu  Law,  50,  51. 
gifts  to  idols  under  Hindu  Law  not  void 

as  against  rule,  216,  217. 
law  of,  how  far  in  acoordanoe  with  Hindu 

Law,  47. 
questions  of,  how  determined,  216. 
restriction  on  English  Law  of,  215. 
rule  against,    not     to    be     avoided    by 

colourable  dedications  to  idols,  50. 
rule  against  does  'not  apply  to  perpetual 

gifts  under  Hindu  Law  to  idols,  217. 

PERIODICAL  PAYMENTS— 

due  in  respect  of  specific  legacies,  292. 
PERFORMANCE— 

of  conditions,  252,  262. 
PENDENTE  LITE  - 

grant  of  administration,  338. 

PENALTY— 

for  refusing  to   deliver  up  revoked  pro- 
bate or  grant  of  administration,  361. 
.    for  executors  not  complying  with  law  aa 
to  exhibiting  inventory,  373. 

PECUNIARY  LEGACIES— 

abatement  of  annuities  with,  299. 
See  BEQUESTS. 

PETITION— 

for  probate,  form  of,  353. 

• annexing  of  translation    of 

will  to,  in  what  cases  necessary,  353. 
—  particulars  to  be  stated  in, 


356. 


—  must  be  signed,  306. 
—  verification  of,  856. 

PIGS- 

cannot  lawfully  be  subject  of  bequest  un- 
der Mahomedan  law,  399. 

PILGRIMAGES— 

bequests  for,  under  Mahomedan  Law,  398 
PIOUS  PURPOSES— 

bequests  to,  under  Mahomedan  Law,  398 
"  PLAN  OP  WILL  "— 

inference  from  document  being  described 
as,  73. 

PLEBEIAN  WILLS— 

legislation  of  the  Decemvirs  as  to,  8. 
PLEDGE- 

bequest  of  article  in,  289, 290, 291. 


PLEDGE— cow«tM*€d. 

of  subject  matter  of  bequest,  offect  of, 
under  Mahomedan  Law,  400. 

PONDICHERRY— 

recognition  of  Hindu  Wills  at  the  French 
Settlement  of,  25. 
PORTIO  LEGITIMA  OR  FALCIDEA,  3. 

PORTIONS— 

children  entitled  to  legacies  as  well  u  to, 
302. 

PORTIONERS— 

rule  of  English  law  to,  302,  303  (note). 

POWER  OP  APPOINTMENT— 

bequests  in  default  of,  169. 

doctrine  of  lapse  applies  to  appointments 

under,  197. 
embracing  objects  not  within    line   of 

perpetuities,  170. 
execution  of,  167,  172.   , 

■ where  power  is  general,  167. 

gift  over   in  default  of,  170. 
exercised  by  will  is  revoked  by  general 

revocatory  clause  in   subseqaent  will, 

116. 
implied  gift  to   objects  of,  in  default  of 

appointment  under,  167,  169,  170. 
implied  gift  arising  from,  171,  172. 
improper  exercise  of,  170. 
not  necessary  to  show  intention  to  execute, 

169. 
what  is  a,  105. 
whether    revocatory    clause    in  will  in 

exercise  of,  will  revoke  prior  will  in 

exercise  of  another  power,  117. 
will  in  exercise  of,  when  not  revoked  by 

marriage,  105. 

POWER  OF  EXECUTORS— 

under  Mahomeden  law,  322, 823,  32«),  326, 
327,  404—409. 

See  EXECUTORS- 
PRAETORIAN  LAW— 

as  to  wills,  4. 
PRAETORIAN  WILLS,  4. 
PRAN  NATHUS- 

in  Budelkhund  not  Hindus,  11. 
PRAYERS— 

bequests  for,  under  Mahomedan  Law,  898. 

PRECATORY  TRUSTS— 

in  wills,  268,  272. 

doctrine  as  to,  not  to  be  extondeu    68, 

269. 
how  created,  268,  269. 

"PRESENCE  OP  TESTATOR"— 
what  amounts  to,  94. 

PRESUMPTION— 

as  to  alterations  made  in  will  with '     ^ 
122-3. 
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PRBSUMPnON— continued. 

as  to  alterations  made  with  ink,  122, 123. 

as  to  revooation  how  rebntted,  119. 

, where  will  cannot    be 

found,  119. 

■  — —  where  mntilated  will  has 

been  in  custody  of  testator,  110. 

aa  to  snrviyorship,  251. 

aa  to  time  alterations  were  made  in  will, 
123. 

in  case  of  beqnests  to  ezecators,  274,  275. 

wills  found  with  signatures  des- 
troyed, 118. 

of  election,  306. 

may  be  rebutted,  306. 

— is  binding  on  representatives 

of  legatee,  807. 
that  will  was  destroyed  animo  revocandi, 

114. 

__  how  rebutted,  114 

119. 
when  blanks  in  will  have  been  filled  in, 

128. 

where  attesting  witnesses  do  not  recol- 
lect execution  of  will,  94,  95. 

whether  gifts  are  cumulative  or  substitu- 
tional, 192. 

PKIVJLBGED  WILLS,  101—105. 

age  of  majority  for  purpose  of  making, 

105. 
attestation  and  proof  of,  104. 
may  be  made  by  word  of  mouth,  102. 
who  may  make,  101. 
rales  for  execution  of,  101. 
revocation  of,  124. 

PRIVY  COUNCIL— 

declaration  of ,  as  to  validity  of  Hindu 
wills,  7. 

PEOBATB— 

acts  of  executors  before,  324,  326. 
attaching  creditor  whether    entitled  to 

oppose  grant  of,  349,  350. 
cannot  bo  granted  to  married  woman  under 

Succession   Act    without     consent     of 

husband,  372.  ^ 

cannot  be  granted  until  expiration  of  7 

days  from  testator's  death,  354. 
. limited   to   part  of  testator's 

estate,  355.  .  i       « 

conclusive  as  to  representative  title  of 
executor,  354. 

iclusiveness  of  application  for,  if  pro- 
jerly  made  and  verified,  353,  364. 
Mts  of  contentions  cases  of,  361. 
ourts  reluctant  to    exclude    executors, 
whose  appointment  is  revoked  by  in- 
ference only  from,  321. 
'finition  of,  316. 
livering  up,  if  revoked,  361. 
acovery  of  codicil,  after  grant  of,  321. 
arly  practice  of    Courts  in    admitting 
Hindu  wills  to,  23, 

P  P  P 


PROBATE  —continued. 

ecclesiastical  jurisdiction  of  Supreme 
Court  to  grant  in  case  of  Hindns,  312. 

efEect  of,  324,  325. 

. in  case  of  Hindus,  325. 

6ffect  of  honA  fide  payments  before  revo« 
cation  of,  360. 

effect  of  entry  of  caveat  against,  358. 

endorsement  on  grant  of,  of  copy  of  cer- 
tain   subsections    of  s.  90  of  Probate 

Act,  371. 
examination  of  petitioner  upon  applica- 
tion for,  357. 
for  special  purpose,  338,  339. 
form  of  application  for,  353. 

caveat  against,  358. 

grant  of,  359. 

.    gives  no  title  to   property  which  testa- 
tor could  not  dispose  of,  356-7. 
grant  and  revocation  of,  311 — 351. 
grant  of,  before  Probate  Act,  311,  314. 
by   District   Delegates  in  non- 
contentious  cases,  353. 

correction  of  errors  in,  345,  346. 

-  during  minority,  315. 
— —  -  is  in   nature   of  decree  in  rem, 

824. 
■  -  is  conclusive    against    all  the 

world,  324. 

■ limited  in  dnro4ion,  332,  338. 

until       original      will 


should  be  produced,  333,  334,  335. 
grant  of,  contested  in  Civil  Court,  347. 
must   be  contosted    in    Court 

which  granted  it,  347. 

of  the  Rest,  343,  344. 

subject  to  exception,  342. 

though   limited   in   duration  is 


general  in  application,  332-3. 

to    be   contested   in     Court   of 


Probate  347,  351. 
— —  to  nominees  of  legatcep,  317. 

when  testator  had  fixed   dwell- 


ing or  property  within  jurisdiction,  353. 
when   no  executor  has  been  ap- 


pointed, 329. 

when  executor  has  died  before 


testator,  329. 

when    executor    incapable    of 


acting,  329. 

whether  limited  or  general,  355, 


356. 

granted  by  High  Court  has  effect  through- 
out India,  354. 

I  in  Burmah,  validation  of,  15. 

grantee  of,  has  alone  power  to  sue  etc.,  360 

grounds  on  which  grant  of,  may  be  ques- 
tioned in  Civil  Court,  351. 

has  effect  over  all  property  of  testator 
throughout  the  province,  325,  354. 

in  solemn  form,  350. 

— is  conclusivo   against   persona 

cited,  350. 

issue  of  citations  upon  application  for, 
357. 
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PROBATE  -^continued. 


granting    and  revoking 
not  apply  to  appli- 


Jnrisdiction  in 
probate,  851. 
Limitation  Act  does 

cations  for,  353. 
limited  to  part  of  estate  cannot  be  g^nt- 
ed,  343. 

■  -     ■         where 

whole  estate  vests  in  ezeontor,  325. 
limited  to  pnrpose  specified  in  will,  338. 
necessity  for  production  of,  322  note. 

-  —  taking  out,  in  case  of  Hindu 

and  Mahomedan  wills  under  Probate 
Act,  372. 
not  limited  as  to  extent  of  authority  of 
executor,  except    where  authority    is 
limited  by  will,  332. 
not  to  be  g^ranted  by  District  Delegate 
where    there  is  dispute  or  contention, 
358,  359. 
of  codicil  discovered  after  probate  of  will, 

321. 
of  contents  of  lost  will,  333. 

of  destroyed  will,  333. 

of  copy  of  will,  when  granted,  333-4. 

i ■■ — original  exists,  334. 

of  wills  made  outside  province  not  neces- 
sary  if  will  already  proved,  323. 

of  Hindus  etc.  course  of  legislation 

in  regard  to,  311,  312. 
of  wills  of  Hindus,  jurisdiction  of  Suprene 

Court  to  grant,  312,  313. 
of  will  with  blanks,  123. 
officers  authorized  as  District  Delegates  to 

receive  applications  for,  14. 
order  of  payment  of  expenses  of,  375. 
particulars  to   be   stated  in  petition  for, 

356,  373,  374. 
persons   contesting,  must  Bh*^"*^  gTi<]^yiftTii; 

interest.  a4ij. 
petition  for,  to  be  signed  and  verified,  356. 
power  of  Court  to  interfere  for  protection 

of  property  until  gi'ant  of,  354. 
powers  of  executor,  before,  324-5. 
practice  in  granting  and  revoking,   351- 

361. 
proceedings  to  contest  grant  of,  347. 
procedure   on  entry   of  caveat   against, 
358. 

. when  District  Delegate  cannot 

grant,  359 
punishment  for  making  false  verification 

to  petitioner  for,  356. 
purchaser   not  bound   to    pay  purchase 

money  to  executor  before,  324-5. 
renunciation  of,  3267. 
revocation  of,  on  ground  of  fraud,  353. 
right  of  executor  or  legatee  cannot  be 
established  in  Court  of  Justice  with- 
out, 322. 
transmission  of  certificate  by  High  Court 

to  other  Courts  on  granting,  356. 
under   what    circumstances    granted    to 
residuary  legatee,  329-330. 


PROBATE — co^ntinued. 

when  none  of  the  executors  are  of  foil 
age,  316. 

when  translation  of  will  must  be  aniiex<» 
to  petition  for,  353. 

where  grant  is  to  take  effect  thron^hoat 
whole  of  India,  374. 

where  there  are  several  executo(rs,  may  bo 
gpranted  to  all  simultaneously  or  at  dif- 
ferent times,  320. 

where  there  are  several  executors,  one  o€ 

whom  is  of  full  age,  316. 
■  none  of  whom  are  of  foil 

age,  316. 
where  several  executors  are  appointed, 

320,  321,  322. 
^— — ^^—  papers  constitate'the  will, 

321. 
whether  attaching  creditor  may   oppose 

grant  of,  857-8. 
necessary  to  establish  rights  of 

executors    or    l^ate^    under      wills 

of  Mahomedans,  322. 
whether  necessary  in  case    of  wills  of 

Hindus  etc.  not  governed  by    Hinda 

Wills  Act,  322. 
who  may  apply  for  revocation   of,   349, 

851. 
who  may  enter  caveat  against,  358. 

oppose  grant  of,  349,  Sol,  357. 

widow  of   Hindu  testator  who   has  left 

sons  may  oppose  grant  of,  350 

PROBATE  AND  ADMINIBTEATION  ACT— 

application  of,  in  matters  of  probate,  311, 

312. 
applies  in  certain    Scheduled    DiatricU, 

826. 

in  Andaman  and  Nicobar  Tslnndw, 


326. 

Assam,  326. 

Bengal,  326. 

.  Hazaribagh,    Lohardngga,     Man* 
bhoom  and  Singbhoom,  326. 

Hyderabad     Assigned     Distrki^ 


326. 


Nicobar  Islands,  326. 

Punjab,  326. 

amendments  in,  by  Act  VI  of  1R89,  362. 

grant  follows  the  interest  under,  when 

executor  renounces  or  fails  to  acoeiA, 

329. 
how  far  powers  of  Mahomedan  oxecntors 

are   governed  by,   323,  325,  32a  327 

404^-409. 
in  what  districts  declared  to  be  in  foi,.  ,  18 
not    made    applicable    to    mofuj        of 

Bombay,  322,  325. 
notifications  extending,  321,  325. 
notifications  under,  14. 
powers  of  Mahomedan  executors      left 

408. 
probate  cannot  be  granted  to  Mahr     das 

minor  under,  401» 
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PROBATE  AND  ADMINISTRATION  ACT— 
1881 — continued, 

prooedare    nnder,    where    exeontor  re- 
nounces or  fails  to  accept,  829. 
proyisions  of  Indian  SaocesBion  Act  how 

far  applied  by,  14. 

Chapters  XII  to  XIII  of  1881  404 

II  to  IV...  ...  408 

B.  2  ...  9,  14 

fc.8  ...  ...  402 

8.9  ...  ...  402 

8.10  ...  846,  882 

8.11  ...  ...  402 

B.  12  ...  ...  360 

B.  X9  ...  ...  044 

B.  «5X  ...  ...  4UX 

8. 31  ...  ...  837 

8.32  ...  387,  401 

8.83  ...  837,  401 
8. 34  ...  ...  838 

s.  35  ...  ...  838 

8.  36  ...  ...  839 

8.40  ...  ...  840 

8.42  ...  ...  342 

8.  43  ...  ...  343 

8.  44  ...  ...  844 

8.45  ...  ...  344 

8.46  ...  ...  844 

8.  47  ...  ...  844 

8.  48  ...  845 

8.  49  ...  ...  346 

8.  50  ...  •«.  346 

8.  51  ...  ...  851 

8.  53  ...  ...  352 

8.  55  *•*  ...  352 

8.  66  ...  362 

8.  57  ...  •••  853 

8.68  ...  353 

8   59  ...  854,  356 

8.  60  ...  >•>  356 

8.  61  •••  •••  ^^^ 

8.  62  ...  357,  373 

8.  63  >..  *.•  353 

8.  66  .••  *•  *  8uD 

8^  67  ...  ..•  356 

8,  68  ...  •.•  856 

8.  70  ...  ...  358 

8.  71  •••  ••■  858 

8.  72  ..«  •*.  358 

8.  73  ...  ...  359 

8.  74  ...  •••  3o9 

8. 75  ...  •••  359 

8. 78  ...  .••  859 

8. 80  ...  •••  854 

8.88  ...  ..•  860 

8. 84  ...  •••  861 

8. 86  ...  •••  3o2 

8. 87  •».  •••  857 

8.88  ...  ..  867 

8. 89  ...  ..  867 

8.90  ^  ...  370,  408 

8.91  ...  ...  871 

8.91  ...  ...  408 

B.  92  ...  ...  371 

8.93  ...  ...  372 


PROBATE   AND  ADMINISTRATION  ACT 
— continued. 


s.  93 
8.94 
6.  95 
8.98 
8.99 
8.  100 
8.  102 
B.  103 
8.  101 
8.  105 
8.106 
8.107 
8.  109 

8.111 
8.112 
8.113 
8.  114 
8.115 
6>116 
8.117 
8.118 
8.121 

8.  122 
8.124 
8.125 
8.126 
8.  128 
s.  129 
8.  130 
8.  131 
s.  132 
8.133 
8.  134 
8.  135 
8.  136 
8.  138 
8.139 
8.140 

8.141 

8.  142 
8.  143 
8.144 
8.  145 
s.  146 
s.  147 
8.  154 
8.155 
8.  157 


...  402 

•*•  ...  3/2 

...  ...  vOt 

>>»  ...  873 

...  ...  874 

...  ...  874 

.».  ...  S/D 

...  ...  87o 

366,  876,  376 

...  ...  378 

1.  •  ...  Of  %7 

...  ...  380 

...  ...  8o^ 

...  ...  Sol 

882,  399,  405 

...  369,  382,  383,  405 

•.•  ...  t5o2 

...  ...  882 

...  ...  8o3 

...  ...  oo3 

...  •«.  OOo 

...  ...  SoO 

...  .■.«  885 

...  ..I  OoO 

...  ...  3o5 

...  ...  090 

...  ...  3o7 

...  .-..  «5of 

...  ...  oo7 

...  ...  3o9 

...  ...  388 

•••  ...  ooo 

...  ...  ooo 

...  ...  OOiS 

...  ...  wO«S 

•  ••  ...  OCw 

...  ...  Oo4 

...  ...  884 

...  ...  3o4 

...  •*.  0o4 

...  ...  Oo4 

...  ...  «5o4 

...  ...  ooo 

..  >•.  9oo 

374,  388 

...  ...  370 

...  ...  Xo 

...  861 


8. 187  of  Indian  Snccession  Act  not  in 

corporated  in,  312. 
to  whom  and  where  applicable,  16, 

PROBATE  PROCEEDINGS— 
prooedare  in,  346-351. 

PROCEEDINGS— 

to  establish  right  of  legatees  or  ezecntors, 
necessity  for  probate  in,  322. 

in  contentions  cases  before  District  Jndge, 
860. 

where  probate  has  been  wrongly  granted, 
360. 
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PROCEDURE— 

where  executor  renoniicea  or  fails  to  ac- 
cept, 827. 

— —  -  nnder  Probate  Act,  329. 

where  on  application,  District  Delegate 
cannot  grant  probate,  859. 

PRODUCE— 

of  f nnd,  beqnest  of,  173,  174,  294. 

of  legacies,  who  is  entitled  to,  387,  888. 

PRODUCTION - 

of  testamentary  papers,  power  of  Ccmrt  to 
order,  363. 

PROTECTION— 

of  property  before  probate,  power  of 
Court  to  interfere  for,  864. 

«*  PROVINCE  "— 

meaning  of ,  in  b  187  of  Indian  Succession 

Act,  323. 
probate  has  effect  over  all  the  property 

of  testator  throughout,  325,  354. 
will  made  without,  need  not  be  proyed 

again  in,  323. 

PUBLIC  POLICY— 

bequests  with  conditions  against,  207. 
gifts  to  prospectiye  illegitmate  children, 
whether  void  as  against,  188. 

PUNJAB— 

Chief  Court  of,  whether   a  High  Coxnrt 

354  note, 
effect  of  probate  granted  by  Chief  Court 

of,  354  (note). 
notification  under  Act  V  of  1881,  as  to, 

14. 
Probate  and  Administration  Act,  applies 

in,  326. 
Recognition  of  Hindu  wills  by  the  Courts 

in,  935. 
validity  of  wills  when  established  in,  6. 

QUERELA  INOFPIOIOSI  TESTAMENTI, 
8. 

EAJMAHALIS— - 
not  Hindus,  11. 

RANGOON— 

effect  of  probate  granted  by  Recorder  of, 

354  (note.) 
Court  of  Recorder  whether  a  High  Court, 

354  (note.) 

RECORDER'S  COURTS— 

Influence  of,  on  practice  among  Hindus 
of  making  wills  23. 

RECORDER  OF  RANGOON— 

Court  of,  whether  High  Court,  364  (note), 
effect  of  probata  granted  by,  854  (note). 


BBPUNDING— 

of  legacies,  883,  385. 

■         —  at  instance  of  creditozs,  384 
■  —  if  assets  not  originally  saffi- 

cient,  unpaid  legatee  is  entitled  to,  from 
paid  legatees,  384. 

if  assets  originally  safficient 


unpaid  legatee  not  entitled  to,  for  paid 
legatees,  384. 

—  of    legacy  paid    vohmiarily, 


883. 
limit  of,  in  case  of  one  legatee 

to  another,  384. 
«»_^ —  paid  under  Judge's  order,  883. 

to  be  without  interest,  3W. 

to  what  extent  allowed,  3S4. 


■  —  when  unsatisfied  Ic^teemnsi 
first  proceed  against  executor  for,  384. 
—  where  executor  had  no  notice 


of  other  debts,  883. 

•  —  where  legacy  has  been 


under  mistake  of  fact,  383. 

within  what  period  creditor 


may  insist  upon,  384. 

REGIMENTAL  DEBTS  ACT— 

distribution  of  assets  by  Admimstrator 

Geneiil  under,  378. 
B8.  7. 8         ...  ...  ..•    «^ 

REGULATIONS— 

recognition  of  Hindu  wills  by,  in  Bengal, 

27. 
— — — in  Madras   ...  28,  29 

REGULATION  III  of  1793  (Ben.),  s.  21      IS 

—  XXXVI  (Ben.)  of  1793,       8 

. XI  (Ben.)  of  1793,  bs.  6  and 

6,  ...  ...  -    S-^ 

XXXYII  of  1798  (Ben)  8,  27 

XLV  of  1795  in  Benarea,     8 

— -  XLV  of  1795,  B.  6,  8 

__ recognition  of  Hindu 

wills  by,       ...  ...  7,8,9 

Reg.  V  of  1799,  s.  H,  8, 9, 15 

Provisions    of,   as   to 


Bengal,  Behar,  Orissa,  Benares,  8. 

How  far  repealed  by 


Hindu  Wills  Act,  9. 

-  still  applicable  in  Ben- 
declared   to  apply  in 


ares,  9. 


North  West  Provinces,  9. 
Reg.  Ill  of  1802  (Mai'  >  wilb 

nnder,  .  ^ 

Ill  of  1802*(Mad.)      .     » 

V  of  1829  (Mad.)  9,  r     ,80 

VIII  of  1827  (Bom.,)  ^ 


REJECTION— 

of  erroneous  particulars  in  descn.     ^^ 

legacy,  139. 
of  words  inconsistent  with  clear'     ** 

ed  intention,  166^  160. 
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BELATIONS— 

.      bequest  to,  175-177. 

. —  nnder  Mahomedan  law,  398. 

BBLITIONS  BY  MAERIAGE— 

beqaests  to,  under  Mahomedan  law,  898. 

RELATIONSHIP— 

terms    expressive    of    import  legitimate 

relationship,  182—187. 
words  expressire  of  collateral,  apply  to 

whole  and  half-blood  alike,  187-9. 
— ftpply  to    child    in 

womb,  187-9. 

BELIGIOUS  ENDOWMENTS— 

of  Hindns,  English  Law  of  superstitions 
nses  not  applicable  to,  53. 

See  ENDOWMENTS. 

BELIGIOUS  TRUSTS— 

in  nature  perpetual  for  benefit  of  family 
void  under  Hindu  Law,  51. 

BELIGIOUS  USES— 

bequests  to,  under  Mahomedan  Law,  898- 

9. 
gifts  to,  228,  230. 
statutes  relating  to,  230. 
what  are,  229,  230. 

RBMOTENESS— 

decisions  as  to,  in  case  of  Hindus,  217, 

222. 
gifts  void  for,  in  case  of  Hindus,  217,  222. 
in  case  of  gifts  to  a  class,  211. 
limitation  ulterior  or    expectant    upon 

gifts  void  for,  are  void,  225. 
questions  as  to,  how  to  be  determined, 

215. 
rule  as  to,  applicable  to  Hindus,  215. 
rules  in  England  as  to,  223. 

BEMOVAL— 

ademption  of  specific  legacies  by,  287. 
of  executors  under  Mahomedan  Law,  403, 
404. 

BENTS— 

accruing  after  testator's  death  are  pay- 
able to  legatee,  292. 
what  passes  under  bequest  of,  295. 

]       lUNCIATION— 

*  executorship,  326-7. 
>w  signified,  327. 

]      rBESENTATIVE— 
l)equests  to,  175,  178. 

ROBATE  (fasih)— 

under  Mahomedan  Law,  appointment  of, 
as  executor  may  be  annulled,  402. 


REPUBLICATION— 

of  will,  validates  bequest  to    attesting 
witnesses,  100. 

REPUGNANT  CONDITIONS— 

binding  legatee  not    to    alienate   from 

natural  line  by  adoption,  53. 
limiting  sons'  right  to  adopt,  53. 
contrary  to  public  policy,  62. 
a^inst  alienation,  52. 
— -  partition,  52. 
imposed  by  wills,  52,  54. 
gifts  with,  158. 

REPUTATION— 

of  legitimacy,  182. 

REPUTED  WIFE— 

when  entitled  to  take  bequest  in  favour 
of  wife,  143. 

RESIDENCE— 

what  is   a  sufficient  compliance   with  a 
condition  of,  257  (note  8),  2«3 

RESIDUARY  BEQUEST,  192-196. 

effect  of  failure  of  part  of,  194. 

passes  property  ineffectually  appointed, 

195. 
how  constituted,  192, 196. 
if  vested,  legatee  entitled  to  produce  of, 

from  death  of  testator,  387. 
lapsed  share  of,  goes  as  undisposed  of, 

205,  206. 
passes  immoveable  as  well  as  moveable 

property,  196. 
what  are,  192. 

RESIDUARY  DEVISE— 

of  immoveable  property  is  specific,  278, 
279. 

RESIDUARY  LEGATEE— 

after  payment  of  debts  and  legacies,  sur- 
plus to  be  paid  to,  385. 

surplus  to  be  paid  to 

representative  of  deceased,  385. 

being  a  lunatic,  grsjat  of  administration 
in  case  of,  338. 

cannot  call  upon  general  legatees  to 
abate,  381. 

how  constituted,  192. 

to  what  entitled,  193. 

representative  of,  when  entitled  to  ad- 
ministration, 335. 

under  what  circumstances  administration 
with  will  annexed  to,  may  be  granted 
to,  329,  330. 

RESIDUE  FOR  LIFE— 

bequeathed,    investment    of    funds    to 

secure,  385. 
time  and  manner  of  conversion 

and  investment  to  secure,  385. 

RESIDUE— 

lapse  in  case  of  a  share  of  residue,  205,20( 
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ESIDUE— continued. 

may  pass  nuder  the  words  "  et  cetera," 
152. 

particular  or  general,  207. 

words  wide  enough  to  pass,  may  be  re- 
stricted to  things  ejusdem  generis,  152. 

ESTRICTED  -MEANING— 

when  words  may  be  taken  in,  161—4. 
ETAINER— 

in  India,  executor  has  no  power  of,  876. 

EVIVAL— 

of  codicil  by  will  confirming  all  previous 

codicils,  127. 
of  wills,  125—128. 
of  wills,  intention  as  to,  hdw  eyidenced, 

125, 126. 
parol  evidence  of,  not  admissible,  125,126. 

EVOCABILITY— 

a  test  whether  paper  is  testamentary,  62, 

63. 
of  wills  under  Mahomedan  Law,  400. 

LEVOGATION— 

by  parol  of  wills  under  Hindu  Law,  58. 

delivering  up  of  probate  after,  360. 

of  bequest  by  gift  in  subsequent  will  or 

codicil  to  another,  115. 
of  Hindu  wills,  no  formalities  required 

for,  57. 
of  joint  wills,  65. 

of  part  of  will  is  not  necessarily  revoca- 
tion of  whole,  119. 
y   of  probate,  application  for,  by  person  al- 
.       leging  ignorance  of  proceedings,  350. 
A     duty  of  Judge  on  application  for,  347. 

—    effect  of  payments   before, 


360. 


for  just  cause,  346,  351. 

for  just  cause,  whether  attach- 


ing creditor  may  apply  for,  358. 

—  who  may  apply  for,  357. 


of  prior  codicil  by  codicil  does  not  neces- 
sarily revoke  will,  117. 

of  privileged  wills,  124. 

by  marriage,  124. 

of  wills,  always  a  question  of  intention, 
108. 

m  by  act  of  destruction  by  direc- 

tion, and  in  presence  of  testator,  107. 
by  burning,  tearing  etc.,  107. 


■        by  crossing  out  testator's  signa- 
ture does  not  necessarily  amount  to,  118. 

— by  cutting,  117,  118,  119. 

by  marriage,  105, 107. 

by  obliteration,  110,  121,  122. 

— -  by  other  will  or  co<licil,  107. 

■  ■  "  by  scratching  out    signatures, 

118,  119. 
— —  — —  by  some  other  writing,  108. 

—  by  subsequent  inconsistent  testa- 
mentary paper,  115. 


EB  VOO  ATION— c«we*»u«(i. 

of  wills,  by  subsequent  will  without  teTO> 

— —  by   testator  of    oxiBOimd  mind 

ineffectual,  109. 
~^—  during  attack  of  delirium  tretAehSt 

109. 
*— —  by  third  person  by  direction  and 

in  presence  of  testator,  120. 
of  wills,   Doctrine  of   dependent,  110^ 

114. 
—  effect  of  covenant  against,  120, 

121. 


general        revocatory 
clauses,  116, 117. 

••  intention  of    testator  may  be 


proved  by  evidence,  114. 

mere  abandonment  does  not 


operate  as,  119. 

not  effectual  if  act  done  is  by 


mistake  or  under  false  impression,  100, 
110. 

—  presumption  as  to,  how  rebutted, 


119. 


■-  prevented  by  fraud,  83. 
—  under  Hindu  law,  17. 

Mahomedan  law,  400. 

may  be  express  or  im- 


plied, 40O. 

where  act  done  is  with  view  of 


setting  up  some  other  paper,  110,  111. 
whether  revocation  of  codicfl, 


120. 


allowed  in  equity  in 
case  of  will  for  valuable  consideratioD, 
120,  121. 

REVOCATORY  CLAUSE— 

if  general,  revokes  prior  testamentary 

appointment,  116. 
in  will  does  not  revoke  prior  will  under 

power  without  special  reference,  117. 

ROMAN  LAW— 

desherison  of  children  under,  3. 
institution  of  the  haereSf  3. 
Lex  Falcidia,  3. 

posthumous    legal    ezistency    of   hoirts 
under,  3. 

ROMAN  TESTAMENTS— 1 4. 

earliest  form  of,  2. 

proclaimed  in  Comitia  Curiata,  2. 

in  Procinotu,  2. 

in  Comitia  Curiata  and  ii      o- 

cinctu  in  nature  of  private  laws,  2 
no  secrecy  in  respect  of, 


modem  European  will  trace  origin 

2. 

per  aes  et  libram,  2. 
reference  to  prior  to  the  Twelve  Tab! 

ROYAL  NAVY— 

special  provisions  as  to  wills  of  mar 
and  seamen  in,  102. 


1. 
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BULKS  OP  CONSTRUCTION— 

bU  parte  of  wilt   to   be  construed  with 

reference  to  each  other,  132. 
u  to  transposition,  snpplying  or  rejection 

of  words,  132. 
benign  xonstmction   to  be  put   on  will, 

132. 
in  caee  of  will  as  to  personalty  by  testator, 

in  foreign  country,  133. 
Coart  cannot  make  new  will  for  testator, 

130. 
intention  of  testator  to  be  sought  for  in 

his  words,  180, 132. 
technical  words   not  necessary,  130. 
nse  of,  as  guides  in  particular  cases,  133. 
where  mistake  is  due  to  Raftsman,  130. 
where  name   of   legatee  once  described, 

OGcnrs  again,  135. 
where  technicaJ  expressions  are  used,  130. 
where  words  are  capable  of  twofold  con- 

etmction,  132. 
words  of  testator  primarily  to  be  consi- 
dered, 130,  132. 
SeeBBQUESTS,  WILLS. 

BADHtlS— 

Dot  Hindus,  11. 
SAILORS— 

privileged  wills  of,  101-105. 
SALE— 

by  administrator  ad  colligenda  bona,  340. 
by  Mahomedan  executors,  408. 
by  executor  to  himself  is  voidable,  371. 
by  executors    or  administrators    under 
Probate  Act,  370,  371. 

SANTHALIS— 

not  Hindus,  11. 
SATNAMIS— 

not  Hindus,  11. 
SCHEDULED  DISTRICTS— 

Acts  declared  to  be  in  force  in,  15. 
SEAL— 

execution  of  will  by  affixing,  88. 

SEALING— 

whether  sufficient  signature  of  testator, 
87. 

SEAMEN— 

privileged  wills  of,  101-105. 
who  is  included  in  term,  103. 

COND  COUSIN  "— 
construction  of  term,  187,  9. 

;KET  TRUSTS— 

n  wills,  71—73. 

evidence  to  prove,  71. 

— —  discovery  in  case  of,  72. 

— proof  in  case  of  alleged,  73. 

—  where    there    is  a    bequest    to 

tenants  in  common,  73. 


SECRET  'VB.VSTB— continued. 

in  wills,  where  there  is  a  bequest  to  joint 
tenants,  73. 

SELECTION— 

■ 

by  legatee,   where  a  choice  is  given,  159, 
160. 

SERVANTS— 

bequests  to,  142. 

SERVANTS'  WAGES— 

payment  of,  by  executors,  376. 

—   under  Regimental  Debts 

Act,  878. 

SHEBAITS— 

rule  against  perpetuities  not  to  be  avoided 
by  colourable  dedication  and  appoint- 
ment of,  50,  51. 

SH0NAR3— 

not  Hindus,  11. 
"  SIGNED  "— 

interpretation  of,  88. 

SIGNATU'RE— 

by  stamped  name,  88,  89. 

by  testator  must  be  before  attestation, 


i< 


& 


07. 


under  assumed  name,  87. 
-^— —  what  is  sufficient,  87,  88. 

with  initials,  87. 

■■  with  former  name,  87. 

— where    will    is    on    several 

pieces  of  paper,  87. 

—  whether    intended  to    give 


effect  to  will,  90. 
in  presence  of  testator,  what  is.  94. 
made  for  testator  by  another  may  be  ac- 
knowledged by  him,  97. 
must  be  physically  connected  with  will, 

89,  90. 
not  necessary  to  wills  under  Hindu  law, 

17,  58. 
of  testator  or  witnesses,  effect  of  crossing 

or  cutting  out,  118,  114. 
effect  of    cutting  out    last,    of    several 

signatures,  animo  revocandij  118,  119. 
presumption  in  case  of  cutting  out   or 

obliterating,  118, 119. 
position  of,  in  wills  of  Hindus,  89. 
to  be  acknowledged,  must  be  on  the  will, 

96. 
what    is  sufficient    acknowledgment  of, 

95-97. 
whether  sufficient,  if  not  completed,  90. 

SIKHS— 

course  of  legislation  as  to  wills  of,  311, 

312.  . 
included  in  term  Hindu,  10. 

SINGHBHUM— 

Acts  X   of  1865  and  V  and  VI  of  1881 
declared  to  be  in  force  in,  15,  326. 


i 
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ISTERS  "— 
includes  half-sisters,  189. 

iVES— 
under  Mahomedan  law,  appointment  of  a 


exeoutors,  402. 


appointment   of 


as  executors  may  be  annulled,  402. 
wills  of,  402. 


iYER— 

of    testator    cannot    take   legacy  under 
Mahomedan  law,  396. 

LDIER8— 
privileged  wills  by,  101—105. 

N  OF  A— 

bequest  to,  144. 

EOIFIC  LEGACIES— 

ademption  of,  276. 

— . in  case  of  a  debt  or  money 

secured,  287,  288. 

—  of  %>ro  tantOf  268. 


carry    all    income  and  profits  accruing 
after  testator's  death,  293. 

after  ademption  are  not  revived  by  a  con- 
firmation by  will  or  codicil,  289. 

after  Skssent,  executor  cannot  dispose  of, 
3^9. 
'  bequests  of  all  testator's  personal  estate 
are  not,  279. 

— of  all  testator's  personal  pro- 
perty at  a  particular  place  are,  274. 
of  stock  whether,  279,  280. 


cases  in  which  legacies  have  been  held  to 

be,  277,  278, 
carry  income  from  testator's  death,  283. 
dealings  with  executor  in  respect  of,  399. 
definition  of,  276. 
devises  of  land  are,  278. 
effect  of  executor's  assent  to,  383. 
gifts  of    annuities     charged     on     rents, 

whether,  278. 

• annuities  charged  on  land  are,  278. 

if  contingent,  produce  undisposed  of,  387. 
how  distinguished  from   demonstrative, 

276. 
interest  and  produce  of,  387. 
legatee  entitled  to  interest  or  produce  of, 

387. 

liability  of,  to  ademption,  283. 

partial  ademption  of,  284. 

must  be  in  existence  at  testator's  death, 
288. 

of  all  testator's  stock. 

of  stock,  and  re-purchase  of  similar  stock, 
284,  285. 

of  stock,  exoneration  of,  293. 

order  of  payment  of,  380. 

residuary  devises  af  land  are,  278,  279. 

what  are,  277. 

when  called  upon  to  contribute  in  de- 
ficiency of  assets,  380. 

to  several  persons  in  succession,  to  be 
retained  in  original  form,  281. 


STAMP— 

signing  will  with,  88. 

STAMPED  NAME— 

execution  of  will  by  affixing,  88. 
signature  of  will  by,  88-89. 

STATUTES— 

34  and  85  Hen.  YIII  o.  5,              ...  SO 

12  Car.  II  c.  24.  s.  8,    ...                ...  80 

29  Car.  II  c.  3,  (Stat,  of  Frauds),  b.  106 

s.  23,         ...                 ...  1(8 

88  Geo.  Ill,  c.  87,  ss.  1,  3,               ..  889 
9  Geo.  IV,  c.  S3,  following  of  assets 
under,  884,                 ...                 ...(note) 


1  Vict.  o.  26  (Wills  Act),  s.  7 

8. 9  87, 

B.  11  102, 
s.  16-  100, 

B.  18  ... 

8.  19  ... 

8.20  107, 

8. 21  ... 
8.  22  ... 
8.  25 

8. 26  ... 

s.  27  ... 

S.28  173, 

8.33  202, 
9  and  10  Vict.  c.  93 

15  and  16  Vict.  c.  24,  s.  1  89, 
17  and  18  Vict.  o.  113, 
20  and  21  Vict.  o.  77,  s.  70, 

■■ s.  73, 

— ^— 6.  74, 

8.  7v,  ••• 


22  and  23  Vict.  s.  29 
26  and  27  Vict.  c.  57, 
28  and  29  Vict.  c.  72, 
83  and  34  Vict.  c.  36, 


354, 


m 
m 

105 
107 
120 
lil 
12S 

m 

80 
167 
2d§ 
SOS 
367 

91 
290 
338 
241 
333 
360 
380 
378 
103 
29S 


STATUTORY  POWERS— 

of  testation  given  to  Hindus,  54,  55. 

STOCK— 

ademption  of  bequest  of,  284,  S85. 
bequest  of  all  testator's,  is  specific,  284. 
exoneration  of  specific  legacy  of,  293. 
specific  bequests  of,  279,  280. 
specifically  bequeathed,  payment  of  cal^ 

on,  293. 
rule  in  England  as   to  exoneration  d, 

293. 

STRlDHAlf— 

testamentary  powers  of  Hindu  females 

over,  40,  410. 
*  —  under  Hindu  law 

of  females  over,  17. 

STUDENTS  OF  LEARNING— 

bequests  under  Mahomedan  law  for,  399. 

SUB-HIMALAYAN  TRIBES— 
not  Hindus,  11. 
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SUBSTITUTIONAL   BEQUESTS,    179,  189- 
192— 

following  a  life  interest,  198, 199. 

SUCCESSION  ACT— 

I         in  what  cases  applioable,  10. 

Power  of  Grovemor-General   to   exempt 

persons  from  provisions  of,  10. 
See  INDIAN  SUCCESSION  ACT. 

»U1T— 

AdministraticMi  limited  to  becoming  party 

to,  339. 
l>y  or  against  executors,  367. 
by  executor  where  cause  of  action  surriyes 

867. 
<»noeming  property  Tested  in  executors, 

323. 

parties  to,  323,  367. 

■eoessiiy  for  probate  to  establish  right 

of  executors  or  legatees  by,  322. 
— ^— in  case  of  Maho- 

medan  wills,  322. 


—  in  case  of  Hindu 
wills  not  governed  by  Hindu  Wills  Act, 
323. 

Lto  be  brought  by  grantee  of  probate  only, 
860. 
PEBSTITIOUS  USB3— 

among  Hindus,  grants  to,  232. 
bequests  under  Mahomedan  Law  to,  400. 
English  Law  as   to,   not    applicable    to 

Hindu  religious  endowments,  53. 
mle  in  England  as  to,  does  not  apply  to 

India,  232.  • 

Supplemental  grants— 


k 


of  administration,  344,  845. 
examples  of,  344,  346. 

PBEME  COURT— 


I        encoaragement  given  by,   to  growth   of 
testamentary  power  among  Hindus,  24. 
practice  of,  in  granting  Probate  of  Hindu 
I  Wills,  23. 

pURVIVAL— 

of  causes  of  action  to  executors,  367. 

of  office  of  executor  on  death  of  one  of 
I  several  executors,  322. 

I       of    powers  of  deceased  executor  to  hia 
co-executor,  372. 

IIUBVIVORSHIP— 

i        question  of,  is  one  of  proof,  251. 

in  case  of  bequest  to  a  described  class  of 

persons,  24^, 
period  of,  in  case  of  gift  to  survivors  of 

class  at  particular  time,  250. 
presumption  as  to,  251. 
property  which  passes  by,  does  not  vest 

in  executor,  313. 
auder  Mahomedan  Law,  among  executors, 

402. 
when  referable  to  death  of  testator,  251. 
— — -— —  to  period  of  vesting,  251. 

Q  Q  Q 


SYNAGOGUES— 

bequests  under  Mahomedan  law  for  erec- 
tion of,  399. 

TAGOBB  CASE— 

importance  of  in  limiting  testamentary 

powers  of  Hindus,  49. 
statement  and  results  of,  44,  49. 

TALUQDARS— 

in  Oudh,  wills  of,  6. 

TEARING— 

attempt,  not  sufiScient  to  revoke  will  by, 
117. 

"TEARING  OR  OTHERWISE  DESTROY- 
ING  "— 

includes  cutting,  117. 

TECHNICAL  WORDS— 

construction  of,  180. 

if  used,  how  construed,  14. 

not  necessary  in  wills,  73,  129. 

TENANCY  IN  COMMON— 

Courts  lean  in  favour  of,  201. 

lapse  in  case  of  gift  to,  200. 

words  which  ordinanly  create,  200,  • 

TENOR—  '^JaO^  Caf^o^^J^  .  '^^ 

executor  according  to  the,  318-320. 

TESTAMENTUM  PER  AES  ET  LIBRAM— 

more  ancient  form  of,  2, 
not  secret,  2. 
irrevocable,  2. 
formalities  required  for,  2. 

TESTAMENTARY  APPOINTMENT— 

is  revoked  by  general  revocatory  clause 

in  a  subsequent  will,  116. 
See  POWER  OF  APPOINTMENT. 

TESTAMENTARY  CAPACITY— 

existence   of    delusions  not   sufficient  to 

deprive  a  man  of,  78. 
in  case  of  aliens,  74. 
minors  and  persons   of  unsound     mind 

cannot  make  will,  74. 
of  persons  who  are  deaf,  dumb  or  blind, 

81. 
test  of,  82. 

TESTAMENTARY  DOCUMENTS— 

of  equivocal  character,  evidence  as  to,  65. 

TESTAMENTARY  EXPENSES— 

payment  of,  375. 
what  are,  376. 

TESTAMENTARY  GUARDIANS— 

appointment  of,  by  minors,  79,  80. 
rights  of,  80. 

TESTAMENTARY  PAPERS— 

Power  of  Court  to  order  production  of, 
353. 
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TESTAMENTARY  POWER— 

contrary  to  spirit  of  Hindu  joint  family, 

21. 
influence  of  the  Chnroh  in  the  spread  of, 

in  Europe,  2. 
of  females,  under  Hindu  law,  17* 
of  Hindu' females,  55 — 57. 
i^.^— ^ ixi  respect  of  stridhan, 

40,41. 
— —  -  widow  over  accumulations  of 

husband's  estates,  55,  57. 
of  Hindus,  decisions  in  Bengal  as  to,  86. 
■  '  in  Madras,  86 — 46. 

in  Bombay,  89,  40. 


declaration    of    Privy  Council 

in,  1862,  as  to  establishment  of,  85. 

-.  does  not  extend  to  interference 


with  widow's  right  to  maintenance,  53. 

effect  of  Tagore  case  on,  44,  49. 

encouragement    given  to,  by 


Mayors'  and  Recorders'  Courts,  22,  23, 
24. 

extent  of,  as  to  property,  41. 

— —  -  limits  of,  41, 

-  importance  of  Tagore  case  in 


limiting,  49. 

'  -  in  Bengal,  36. 

in  Madras,  37. 

over  ancestral  property,  46. 

— to  disinherit  heirs,  46. 

influence  of  Mahomedan  Law 


on,  24,  25. 

limited  as  to  creation  of  estates 


by  general  law  of  inheritance,  478. 

—  not  recognised  by  Hindu  Codes, 


19. 

— origin  of,  19. 

■ of  widow  over  accumulations, 


67. 


to  devise  to  trustees,  46. 

to  create  qualified  or  parti* 


cular  estate,  47. 

' under  Mitakshara,  87. 

under  Statutes,  54,  55. 


27. 


when  established  in   Bengal, 


vinces,  6. 


85. 


Bombay,  33. 
Madras,  31. 
N.  W.  Pro- 

Oudh,  &,'S5. 
Punjab,     6, 


whether  regulated  by  general 
policy  of  law,  42. 

to  be  regulated  by  Hindu  Law, 


42,44. 

to  impose  conditions  on  bequests,  61,  64. 

to   prohibit  alienation   or  restrain  parti- 
tion, how  far  valid,  52. 

among  Mahomedans,  392-409. 

TESTAMENTARY  SUCCESSION— 

in   England  as   to   personal    property    a 
modified  form  of  Roman  LaW)  2. 


TESTATOR— 

attesting  witness   not  competent  to  sig 

will  at  the  direction  of  the,  97. 
bequests  to  lineal  descendants  of,  202. 

in  case  of  Hindus,  203. 

cannot  delegate    power  to  revoke  wil 

except  in  his  presence,  120. 
effect  of  death  of  one  of  several  joii 

legatees  before,  199. 
in  England  person  signing  by  dii^ectia 

of,  may  give  his  own  name,  88. 
inquiries  as  to  family  and  circumfltanoc 

of,  when  permitted,  133. 
may  acknowledge  sig^ture  made  for  hia 

by  another,  97. 
may  Bign  by  mark,  87* 
must  be  conscious  when  atteAtincT  wd 

nesses  sign,  94. 
must  be  physically  in    position    to  sei 

attesting  witnesses  sign,  94. 
must  exercise    thought,  judgment  ani 

reflection,  74. 
must  sign  or  acknowledge  signature  a 

presence  of  each  witness,  93. 
revocation  of  will  by  direction  of,  107. 
signature  by,  after  attestation,  97. 
signing  of  will  by  direction  of,  88. 
testamentary  capacity  of,  74,  85. 
what  amounts  to  presence  of,  94. 
witnesses  must  actually  see  signatore  oi 

mark  made  by,  97. 

THREATS— 

wills  induced  by,  84. 

TIBETANS— 

in  British  India  included  in  term  Bud- 
dhists in  Succession  Act,  11.  j 

TOD AS - 

not  Hindus,  11. 

TOMBS— 

directions  in  wills    nnder    Mahom< 
Law  as  to,  899. 

TRACINCJ— 

over  previous  signature  with  dry  pen 
a  suflicient  signature,  93. 

TRADE— 

liability  of  executor  who  carries  on,  wi| 

the  assets,  875. 
of  testator,  executor  how  far  justified 

continuing,  890. 

TRANSLATION— 

of  will,  when  to  be  annexed  to  petit 
for  probate,  853. 

TRUSTS— 

bequests  with  precatory,  268-272. 

devise  by  Hindus  upon,  40. 

for  accumulation,  226,  228. 

for  accumulation  void  under  Hindu 

61. 
now  recognised  under  Hindu  Law,  49. 
■    when  void  under  Hindu  Lawi  49. 
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TRUSTEE— 

legacy  to  person  €U9,  not  invalidated  by 
wife  attesting  will,  100. 

TWELVE  TABLES - 

of  tlie  Decemyirs,   provisions  of,   as  to 

wills,  3. 
powers  of  testators  under,  8. 
reference  to    wills  in    Roman    lustory 

prior  to,  1. 

UNBORN  CHILD— 

gifts  to,  48,  54. 

in  womb  is  in  existence  in  contemplation 
of  law,  210. 

will  take  under  gpft  to  children, 


210. 


words  expressive    of    relation- 


ship apply  to,  187. 
UNOKETAINTY— 

bequest  giving  legatee  a  choice  of  dif- 
ferent things  of  same  kind. not  void  for, 
159. 

— of  amount  capable  of  being  ascer> 

tained  not  void  for,  159. 

liequests  void  for,  149,  158-163. 

direction  to  erect  a  temple  at  -  reasonable 
cost  not  void  for,  158. 

legacy  of  a  reasonable  sum  for  trouble 
not  void  for,  157. 

in  object  of  gift  under  will,  143,  162. 

in  case  of  gifts  to  charities,  163. 

two  inconsistent  wills  without  date  or 
proof  of  priority  are  both  void  for,  115. 

UNDUE  INFLUENCE— 

effect  of  revocation  of  will  being  preven- 
ted by,  83. 
what  amounts  to,  83. 
wills  induced  by,  82,  86. 

;  tJKIVEBSAL  LEGATEE—  c^^cj;.  r  •  ;    ^    -' 

:  grant  of  administration  to,   in  case    of 

'  Hindus,  331. 

'  «  UNMARRIED  "— 

interpretation  of  term,  148,  144. 

VALIDATION— 

of  grants  of  Probate  in  Burmah,  35. 

[validity— 

of  Mahomedan  wills  to  extent  of  one-third, 
I  393. 

of  wills  by  minors  under  Mahomedan 
Law,  395. 

I  VALUATION— 

of  annuities  for  purpose  of  abatement  with 
other  legacies,  299. 

"VESTED"— 

"  when  treated  as  "  payable",  236-7. 

VESTING— 

Courts  lean  in  favour  of  early,  196. 
date  of,  when  payment  or  possession  is 
postponed,  234, 237. 


VESTING— cow/iwitcd. 

directions  as  to,  234,  236,  237. 

effect  of  direction   to  pay  at  particular 

age,  244. 

gift  over,  235. 

English  Rules  as  to,  233-4. 

in  case  of  direction  to  give  maintenance 

or  income  meanwhile,  239-241. 
Indian  Law  as  to,    for  the    most   part 

follows  English  Common  Law,  234. 
law  in  favour  of  early,  233. 
of  bequest,  condition  subsequent  must  be 

performed  after^  252. 
of  contingent  g^t,  where  interest  goes  to 

same  legatee,  339,  340. 
of  estate,  condition  precedent  precedes, 

252. 
of    legacies  at    particular    time,    what 

amounts  to  a  direction  for,   236,  237. 
— — —  contingent,  234. 
directed  to  vest  at  particular 

time,  236,  237. 

—  generally,  233-252. 

in  general  terms,  234. 

in   lineal  descendant  of  testa- 


tor,  so  as  to  make  it  pass  to  his  re- 
presentative in   case  of  death  in  life- 
time of  testator,  203. 
^— ^— —  possession,  234. 

■*  subject  to     being    divested. 


234. 


which  are  conditional,  234. 


of    property    of    deceased    in    executor, 

813328. 

■  in  case  of  Hindus  etc.,  313. 

postponement   of,   where    estate  among 

Hindus  is  subject  to  partial  trusts  or 

charges,  285. 
survivorship  when  referable  to  period  of, 

252. 
time  of,  in  case  of  legacy  in  general  terms, 

196. 
where  there  is  a  direction  to  convert  and 

divide,  247-249. 
VOID  BEQUESTS,  213-232. 

WAGES— 

of  servants,   payment  of  by  executors, 

876. 
I payment  of  under  Regimen- 

legacy  to,  141, 143. 

when  term  restricted  to  latcful  wife,  143. 

applicable   to   divorced  wife,    142, 

143. 
— —  to  reputed  wife,  143. 

WILFUL  DEFAULT— 

executors  when  liable  for,  389. 
proof  of,  against  executors,  389. 

WILLS— 

absolute  estate  may  be  reduced  to  estate 
for  life  to  give  effect  to  subsequent  gifts 
by,  158.  -jV,  . 
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WILLS — eon  tinned, 

acknowledgment  of  signature  to,  97. 

act  of  revocation  mast  bo  with  intention 

to  revoke,  107. 
admissibility  of  evidence  to  explain  nick- 
names in,  135. 
— — —  to  show  secret  tmsts,  71,  72. 
■ of  statements  of  testator  as 

to  what  documents  constitate,  68. 
after  acquired  property  passes  by,  162. 
all  parts  of,  to  be  read  together,  1 58. 
to  be  construed  with  reference 

to  each  other,  150. 
all     testamentary     papers 

probate  as  the  last,  115. 
alteration  of,  must  be  in  presenoe  of,  98, 

94. 
■  of,  prevented  by  fraud,  88. 

— — —  in  pencil  or  ink,  73. 
antiquity  of,  in  £urope,  1. 
application  to,   of  maxim  falsa     denum* 

stratio  non  nocetj  187. 
are  not  revoked  by  codicils  further  than 

necessary,  116. 
— ^— — .  by  mere    abandonment, 

110. 


admitted    to 


■  — — ^_  attempt  to  bum 

or  tear,  117. 

as  to  moveable  property  of  persons  not 
domiciled  in  British  India,  16. 

as  to  personalty  by  foreign  testator,  1 88, 

cannot  be  revived  by  implication,  126. 

be  revoked  by  testator  while   of 

unsound  mind,  109. 

■  reserve  power  to  testator  to 
dispose  of  property  by  subsequent 
unattested  instrument,  71. 

capable  of  twofold  construction,  132. 
classes  of,  in  India,  5,  15,  18. 
codicil  to  be  considered  part  of  will,  150. 
construction  of  technical  words  in,  74. 

where  no  person    fully  answers 

description  in,  137. 

■  where  some  portion  of  description 
does  not  apply,  137. 

of,    where    intention    cannot    be 


g^ven  effect  to,  to  full  extent,  133. 
construed  according  to  principle  of  justice, 

equity,  and  good  conscience,  18,  186. 
definition  of,  129,  162. 
destroyed  by  mistake  are  not  revoked,  109, 

110. 
destruction  of,  in  error  or  under  false  im- 
pression, 109. 

— by  third  person  by  direction 

and  in  presence  of  testator,  120. 
documents  hold  to  constitate,  62. 

partly  testamentary,  will  take 

effect  as,  63. 

— • —  which  have  been  held  to  be,  66. 

early  history  of,  in  Europe,  1,  4. 

effect  of  covenant  not  to  revoke,  120, 121. 

-  rule  that  wills  speak  from  death  of 

testator,  as  to  passing  property,  162-6. 
■'  word  "  now"  in,  164. 


WILLS — conitniied, 

effect  of  words  being  inserted  in,  tl 

mistake  or  accident,  85. 
— — —  to  be  given  to,  as  far  aa  possil 

1667. 
evidence  as  to  testatoi^s  propertj-  W\ 

meaning  of,  is  doubtful,  1 37. 
execution  of,  by  affixing  seal  or  stam] 

name,  88,  89. 
— —  —  by  mark,  87. 

by  sealing,  87,  88. 

■         by  signing  initialSj  87- 
— ^— — ^— — ^  assumed    name  d 

former  name,  87.  J 

where  signature  ia    at    direa 


tion  of  testator,  88. 
execution  of,  where  will  is  in  several  pieeei 

of  paper,  87. 
form,  language  or    materials    of,    undsl 

Indian  Succession  Act,  62. 
general  characteristics  of,  61 — 85. 
"—^ —  revocatory  clause  in,    doos   nol 

revoke  prior  will  under  power  without 

special  reference  to  it,  117. 
governed  by  Act  XXV  of  1838,  16. 

by  Indian  Succession  Act,  16. 

of  two  parts  of,  are  directly  opposed,  the 

latter  must  prevail,  151. 
in  Bengal,  when  established,  5,  27. 
in  Bombay,  when  established,  5,  32. 
in  Burmah,  when  established,  6,  7,  83-85. 
in  England    as    to    personai    property 

derived  for  Civil  Law,  4. 
— — <—  a  modified  form  of  Civil  Law, 

2. 
in  Europe,  earliest  form  of,  2. 

»  during  middle  ages,  4, 

' origin  of,  4. 

in  Madras,  when  established,  5,  27. 
in  N.  W.  Provinces,  when  established,  6. 
in  Oudh,  when  established,  6,  9,  35. 
in  Punjab,  when  established,  6,  9,  35. 
in  favour  of  joint  tenants  with  secret 

trust  in  favour  of  one,  73. 

— -  of    tenants  in    common   with 

secret  trust  in  favour  of  one,  73. 
induced  by  fraudulent  promise,  73. 

■ fraud,  coercion  or  ondae  in- 
fluence, 82, 85. 

••  threats,  84. 


influence  of  Church  in  Europe   upon  the 

adoption  of,  2. 
informal  papers,  when  treated  aa,  78. 
inquiries  to  determine   questions  as  to 

object  or  subject  of,  133, 138. 
intention  to  be  gathered  from  the  entire, 

132. 
interlineations,  obliterationB,  alterationSt 

erasures  in,  121, 122. 
interpretation  of  clauses  in,  which  aie 

capable  of  twofold  construction,   154, 

157. 

.     of,  where  there  are  two 

irreconcilable  clauses,  155. 
language  and  form  of,  immaterial,  73. 
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lan^aa^  of,  immaterial,  129. 

made  by  persons  soffering  from  delnsions, 

.     75, 79. 

»  for  consideration,  65,  66. 
— ^  -  during  Inoid  intervals,  proof  of,  78, 
79. 

— —  for  valuable  consideration,  whether 
revocable  in  Equity.  120. 
-  in  jest,  invalid,  63. 


made  without  animus  testandi  invalid,  63. 

may  be  contingent,  63,  64,  66. 

-^-^  consist  of  distinct  papers,  66. 

be  written  in  pencil,  presumption  as 

to,  73. 

minors  incapable  of  making,  67. 

mistake  in,  corrected  from  context,  138. 

mnst  be  executed  with  requisite  formali- 
ties, 62 

revocable,  62. 


take  effect  on  death  of  testator,  62. 

necessarily  revocable,  62,  63. 

no     attesting    witness     disqualified     by 

interest  from  proving,  101 . 
no  part  of  will  to  be  rejected  if  it  is  possi- 
ble   to  pat  a  reasonable   construction 

npon  it,  155. 
no    secrecy  as    to  dispositions  in  early 

Hoxnan,  2. 
not  recognised  by  ancient  Hindu  Law,  5. 
not  revoked  by  invalid  marriage,  106. 
not  duly  executed  unless  signed  in  presence 

of  two  witnesses,  93,  94. 
not  expressive  of  any  intention  are  void 

for  uncertainty,  158,  163. 
not    necessarily  revoked   by   subsequent 

will,  115. 
not  revoked  by  abandonment,  119. 
of  Hindu  females,  40,  41. 
of  Hindus,  early  recognition  of,  by  Legis- 

latnre,  78,  9. 
declaration  of  Privy  Council  in 

1862   as  to  establishment  of  validity 

of,  7. 

— ^  executory  bequests  under,  44. 

generally,  36-60. 

■  in  Bengal,  36. 

'  in  Bombay,  39,  40. 

■         in  Madras  36,  40. 

. —  under  Mitakshara,  37. 

— — —  of  modern  growth,  5. 

— — —  property  which  may  be  devised 

under,  41. 
of  Hindus  etc.  to  which  Hindu  Wills  Act 

applies,  15. 
to  which  Hindu  Wills  Act  does  not  apply, 

16. 
of  Hindus  whether  rights  of  son  in  womb 

can  be  defeated  in  Madras  by,  41. 
of  Hahomedans,  16,  392-409. 
—  application    of    Probate 

and   Administration   Act   to,  322,  323, 

825,  326,  327, 404,  408,  409. 

—  formalities  required  for, 


WILLS — continued. 

of  Mahomedan,  witnesses  to,  892. 
^^^— — —  sanctioned  by  Koran,  6. 
of  mariners,  when  privileged,  101-105. 
of  sailors,  when  privileged,  101-105. 
of  seamen,  when  privileged,  101-105. 
of  soldiers,  when  privileged,  101-105. 
of  married,  women  in  England,  80. 

in  India,  81. 

Patrician  class  in  Bome,  2. 

of  Plebeian  class  in  Bome,  2,  3. 

of  persons  suffering  from  extreme  old  age, 

81,  82. 
of  persons  deaf,  dumb  or  blind,  81. 
of  Bomans,  1,  4. 
on  several  pieces  of  paper,  signature  of, 

87. 
operation  of,  may  be  dependent  on  event 

to  happen  after  death,  64,  65. 
partly  induced  by  fraud,  83. 
position  of  signature  on,  12. 
power  of  Court  to  order  production  of, 

353. 
powers  of  Hindu  females  to  make,  81. 
presumption    as    to  whether  alterations 

were  made  before  or  after  execution  of, 

124 
Provisions  as  to  privileged,  101-105. 

■  of  the  Twelve  Tables  of  the 
Decemvirs  as  to,  3. 

reference  to,  in  Boman  History  prior  to 
the  Twelve  Tables,  1. 

revival  of,  126,  128. 

revocability  of,  105. 

revocation  of,  always  a  question  of  in- 
tention, 108. 

■  by  cutting  or  scratching 

out  signatures,  118,  119. 

■ by  act  of  destruction,  by 

direction  and  in  presence  of  testator. 
107. 

by    burning,  tearing  etc., 

^—  by  other  will    or  codicil, 


107. 


107. 


•  by  marriage,  106. 

■    •■ by  subsequent  inconsistent 

testamentary  paper,  1 1 5. 

by   subsequent  will  show- 


ing intention   to   dispose  of  property 
otherwise,  116. 

by  will  purporting  to  be 


892,  393. 


"  last  will  '*  of  testator,  116. 

prevented  by  fraud,  83. 

— ^— of  part  not  necessarily  a 

revocation  of  whole,  119. 

rules  for  execution  of,  86,  87. 

of    Indian   Succession    Act  as  to, 

mainly  based  on  English  Law,  130. 

said  to  be  ambulatory  till  death  of  testa- 
tor, 63. 

signature  of,  by  testator,  87,  88. 

signed  after  attestation,  97 . 

signing  of  by  direction  of  testator,  88. 
—  "  some  other  person,"  88. 
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WILLS — contimied. 

apeak  from  testator's  death,  133,  163. 

-.  death  of  testator  a£  to  subject 


of  testator's  bounty,  166. 


and 


same  principle  applies  to  objects,  166. 
pnpplying  words  in,  132. 
teohnioal  words  not  necessary  in,  129. 
the  outcome  of  more  or  less  developed 

social  state,  1 . 
to  be  construed  benignly,  132. 
to  effect  revocation  of,  there  must  bo 

animus  revocandiy  119. 
transposition  or  rejection  of  words  in, 

132. 
trusts  not  disclosed  on  face  of,  71-73. 
under  Act  XXV  of  1838,  317,  (note), 
under  Hindu  Law,  no  formalities  requir- 

ed,  57. 
which  are  not  governed  by  English  Law, 

but  by  principles  of 'justice,  equity  and 

good  conscience,  18,  186. 
under  Mahomedan  Law  by  minors,  896. 

— —  by  insolvents  or 


bankrupts,  895. 


to,  396,  898. 


by  Koran  and  traditions,  393. 


by  lunatics,  395. 
consent    of  heirs 

definition  of,  393. 
declared     lawful 


purposes,  398. 


uses,  398,  399. 


for  pioua 
religious 


394. 


396. 


if  in  jest,  invalid, 

in  f  avoTir  of  aliens, 

beg. 


g^^^-  ^^^' .    chil- 

dren,  heirs,  nearest-of-kin,  etc.,  898 
^ ; —  heirs, 


396. 


Shrine  or  Musjids,  398. 


Holy 


dels,  396. 


hours,  relations,  family  etc.,  398. 


phans,  the  blind  etc.,  398. 


mies,  396. 


-    infi. 
neigh- 
or- 
Zim- 


•  signs,  894. 
verbal,  393. 


maybe  made  by 
— —  written  or 


mu8  teatandij  394. 


necessity  for  ani- 
-  to    what    extent 


valid,  393. 
■  -  ■  I    ■       what    cannot    be 

lawfully  subject  of,  399. 

who  may  be  exe- 


cutors of,  401,  403. 


WILLS — continued, 

under  Mahomedan  Law  wlio  may  be  ^ 

tees  of,  395,  397.  , 

under  Boman  Law,  earliest  form  of,  2, 


under,  3. 


edicts,  4. 


disherison  of  childii 

j 

institution  of  Jiaere^i 
modification     of,   m 

-  how  modified   bj  m 


torian  law,  4« 


perial  Constitutions,  4. 

how  modified  bj  Fn^ 

lex  Falcidia,  3.' 

of  Patrioian  class,  2, 9 

•  of  Plebeian  doss,  2,  S, 
per  aes  et  libram,  2. 

— —  rmcieDt    fonn 


of,  2. 


formalities,  2l< 


irrevocability,  2. 
portio  falcidia,  3. 
legititna,  3. 


emptor  under,  2. 


position     of    familivj 

posthmnous  legal  es* 

istence  of  haere»,  3.  ,    . 

proclaimed  in  Comitaj 

in     Tr(h, 


Gurliatia,  2. 


cinctu,  2. 
tamenti,  3. 
tum,  4* 


Tables,  3. 


querela  inoffioiosi  tef*  | 
testamentnm  tripaita' 

under  the  Praetors,  i 
under     the     Twdw 

- —  powers  0^ 

testators  under,  3.  . 

validity  of,   when  established  in  Bengal. 

Bombay  and  Madras,  5,  82,  33. 
when  Court  will  allow  the  spirit  to  ot«^ 

come  the  letter  of,  161. 
when  lost,  proof  of  contents  of,  ll°i  *^ 
when  words  may  be  rejected,  145. 
BuppUed  from  con- 
text, 145, 147. 
whether  testator  has  power  to  authonw 
legatee  to    nominate  executors,  5i'' 
318,  -*£ 
who  may  make  privileged  wills,  WM'*'' 
with  blanks.  Construction  of,  14/,  Iw- 

in  form  flUed  up,  fieaaBip- 

tion  as  to,  123. 

probate  of,  128. 


witnesses  present  when  execution  i«  »j 

direction  of  testator,  89. 
wording  of,  must  show  intention  <»  ^ 

tator,  73. 

WILLS  ACT  (1  VICT.,  C.  26)— 

8.18 


105 


■*t 


« •■ 


INDEX. 


551 


.S  ACT  (1  VIOT.,  0.  26)— continued. 

l  V                   •••  •••  •••  MAJi 

20             ...  ...  107,  120 

|.  ZX               •••  •••  ...  121 

I*  22              •••  ...  ...  126 

I*  2S4                  •••  •■•  •••         oU 

2o              ...  ...  ...  19o 

^o               •••  ••*  ...        oU 

I.  27              •••  ...  ...  167 

28            ...  ...  173,  295 

I.  33             ...  ...  202,  203 

ILS  ACT  AMENDMENT  ACT  (16  AND 
VICT.,  0.  24)— 


B.  1 


••• 


88,      91 


oasmot  lawfnllj  be  gnbjeot  of  bequest 
under  Mahomedan  Law,  899. 

[TNESSBS— 

to  Mahomedan  wills,  392. 
where  will  is  not  signed  by  testator  him- 
self, 89. 
See  ATTESTATION. 

rOMEN— 

Trhether  competent  to  be  execntrioes  nnder 
Mahomedan  Law,  402. 

*'  all  m J  personal  estate,"  131. 

"all  the  rest,"  131,  153. 

'•  eflfects,"  worldly  goods"  may  comprise 
immoveable  property,  163. 

"  at  or  near,"  189. 

by  which  precatory  trusts  may  be  creat- 
ed, 268-270. 

"  chattels,"  163. 

"  child  of  A,"  144. 

"  children,"  grandchildren,  187, 189. 

«  cousin  A,"  144. 

I  when  construed  in  popular  sense 

as  husband  or  wife  of  cousin,  146. 
*'  first  cousins  "  etc.,  187. 


"  effects,"  153. 

"goods,"   "chattels"  maybe 

restrained  to  things  ^us  dem  goMris, 
162. 

"  eldest  son,"  144. 

**  et  cetera  "  after  an'6numeration  of  par- 
ticular things,  193,  194. 

—  may  pass  general  residue,  162. 

— — - —  when  confined  to  things  ^ue 
dem  generis,  162. 

"goods,"  153. 

"  household  furniture,"  163. 

■" goods,"  163. 

**  heirs  of  body  "  when  construed  for  life 
only,  131. 

■  '  will    yield    to     general 


WOKDB—contiMied. 

intent  that  estate  should  be  for  life 

only,  155. 
in  general  to  be  taken  in  their  ordinary 

or  grammatical  sense,  145. 
"  issue  "  "  descendants,"  187,  189. 


i( 


monies,"  "  money,"  163. 
"  nephew,"  "  nieces,"  187,  189. 
"  nephew  "  when  to  be  taken  in  popular 

sense,  136. 
"  not  apparent,"  122. 
"  now  "  "in  property  of  which  I  am  now 

possessed,"  164. 
occurring  in  different  parts  of  will  must  be 

used  in  same  sense,  166. 
of  relationship  apply  to  a  child  in  womb, 

187, 189. 
"on  marriage " when    read  "at  21   or 

marriage  ",146. 
"  or  "  when  read  "  and  "  and  vice  versd, 

179. 
"  otherwise  destroying  "  does  not  include 

mere  obliteration,  118. 
"payable,"  "to  be  paid"  241,  242. 
"provided,"   "if,"    "in  case,"   "in  the 

event  of",  241,  242. 
expressive  of  collateral  relationship  apply 

alike  to  relatives  of  whole  rjid  half 

blood,  167. 
"  securities  for  monev,"  164. 
"  shares  in  Railway  Company  ",  163. 
"  Son  of  A  ",  144. 
"should,"  "on,"   "upon,"  "at,"   "from 

and  after,"  24,  242. 
"such  as  survive,"  "survivors,"  "such  as 

shall  be  alive  ",  249. 
"  unmarried  ",  143, 144. 
use  of,  in  extended  sense,  161,  163,  154. 

in  restricted  sense,  161,  162. 

'vest,'  314. 

"  vested,"  236,  7. 

when  supplied  from  context,  146,  147. 

when  rejected,  146 

"  when,"  "as  and  when,"  241,  242. 

"youngstson",  144. 

"WETTING"— 

by  which  will  may  be  revoked,  108. 
■  unless    testamentary, 

not  admitted  to  probate,  108. 

YOUNGEST  SON  "— 
bequest  to,  144. 

ZrMMEE— 

may  be  executor  under  Mahomedaii  Law, 

402. 
wills  under  Mahomedan  Law  in  favour 

of,  396. 
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